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D ECISTIIV MS 
OF THE 


COURT OF SESSION. 


No. I. 3 26th November 1760. 


RONALD MACDONALD younger of Clanronald * , 
Againſt 


JON ST FAR of Farnefe, Eſq; grandſon and heir and executor 
of Sir Yames Mackenzie of Royſton, Fohn Mackensic of Delvin, and 


others. 


\ 


A pena! irritancy, woere the performance of the condition depended upon 
the futher of the donee, purgeable any time before declarator. 


IR Kenneth Mackenzic, and others, uſed arreſtment in the hands 
of Ronald Macdonald of Clanronald as\debtor in certain con- 
liderable ſuns to the ſaid John Stewart, in right of his grand- 

father Sir James Mackenzie of Royſton. 

This obliged Clanronald to bring a proceſs of multiple-poinding : ; 
In which procel; the following queſtion occurred. 

The eſtate of Clanronald was forfeited by the attainder of Ronald 
Macdonald for his acceſſion to the rebellion 1715. Mrs Penelope 
Mackenzie, L. ay Clanronald, widow of Allan, Ronald's clder bro- 
ther, got her claim aſcertained to a liferent-annwity of L. 300 Ster- 
ling yearly out of the {ud eſtate. The eſtate was afterwards pur- 
chaſed by Ronald Macdonald, her hufband's nephew, the heir-male - 


of the family. oy! lady 4a not exact her whole annuity, but al- 


lowed a part to lie 6427; and, in December 1726, Ronald Macdonald 


granted her a boa for the tum then due to her, being L. 1708 Ster- 
ling | 
* S. 


A | In 


This decifi-n was accidentzily omitted in the former Collection. 
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In October 1743, Lady Clanronald made her laſt ſettlement, and 


conveyed the whole debts and ſums of money, heritable and move- 


able, due to her, and particularly Clanronald's bond in the 1726, 
with ſeveral other bonds, in favour of Lord Royſton and John 
Mackenzie writer to the ſignet, under the burden of certain legacies; 
and particularly, upon this proviſion, That her aſſignies ſhall be 
© holden and obliged to pay Ronald Macdonald, now younger of 
© Clanronald, her huſband's grand-nephew, the {ſum of L. 1800 Ster- 
© ling, and that at the term of Whitſunday next after her deceaſe; 


© but under this expreſs condition, That the ſaid ſum ſhall remain 


© under the direction of the ſaid Sir James and John Mackenzies, 
and be applied by them, or the ſurviver, for the uſe and behoof of 
© the {aid Ronald Macdonald, for his education and otherwiſe, as 
they ſhall think fit; which ſums ſhall bear intereſt from the time 


that the foreſaid principal ſum of L. 1700 Sterling, due by the ſaid 


© Ronald Macdonald, now elder of Clanronald, and intereſt thereof, 
© ſhall be paid up to her diſponees.“ And it is further provided, 
That, in caſe the diſponees ſhould not recover the principal ſam of 
L. 1700, but only the bygone intereſts, then the legacy of L. 1800 
{hould be reſtricted to the ſum of L. 600. 


Of the ſame date the ſigned another writing, whereby, after con- 


O 
ſirming and approving of the ſettlement made of that date, and re- 


citing the legacy left to Ronald Macdonald younger, * the declared 
it to be her will, That unleſs the fad Ronald Macdonald elder 
*1thall, within the ſpace of five years after her death, make full and 
complete payment to her ſaid diſponees and executors, of all debts 
* and ſums of money which they can lawfully crave and demand 
from him, as deriving right from her in virtue of the foreſaid diſ- 
poſition and ſettlement ; then, and in that event, and upon his fai- 
jure therein, the declares the foreſaid donation or legacy of L. 1890; 
* or L. 600 and intereſt thereof, conceived in favour of the ſaid Ro- 
* nald Macdonald younger his ſon, to be void and null, and her ſaid 
* dilponees to be free and exonered of the burden thereof, without 
the neceſſity of any declarator for that effect; and the thereby ac- 
* cordingly revokes and recalls the ſame upon the ſaid Ronald Mac- 
* donald elder his failure, as ſaid is.“ | 


Lady Clanronald died in November 1743, when Mr Macdonald 


younger, the legatee, was under age; and from the confuſions which 
thereafter enſued in the country, and from the ſituation of the eſtate 
of Clanronald, no part of the debts were paid to the lady's diſ- 
ponecs within the five years: Afterwards ſeveral payments were 
made to Mr John Mackenzie ; but the ſhare belonging to Lord Roy- 
ſton's heir {till remained unpaid ; and that being rhe caſe, the diſ- 
ponees of the lady inſiſted upon the irritancy of the legacy of IL. 1800 
left to Mr Macdonald younger, and that the ſame ſhould be found 
to fall and become void, in reſpect of his father's having failed to 
make payment of the debt due to the lady within five years after 

her deceaſe, Ls | 
The Lord Auchinleck ordinary made aviſandum to the Lords with 
the queſtion, How far the L. 1800 with which Lord Royſton and 
Mr 


261,58 


(3) 


Mr Mackenzie were burdened to young Clanronald, ceaſes to be 
* a burden by the father's failing to make compleat payment of what 
© he was que to Lady Clanronald within the five years. 

Pleaded on the part of the diſponees, That the legacy was a free- 
will-o:tcring, a mere donation on the part of Lady Clanronald ; and 
therefore it was allowable for her to qualify the ſame by every Res 
ful condition that the thought proper. The motive too which made 
her qualify it in the manner ſhe did, was juſt and reaſonable. 
The bulk of her fortune was locked up in Clanronald's hands, and 
the whole exccution of her will depended upon that money's being 
made effectual. The quality therefore was thrown in as a power- 
ful incitement, both to the father and ſon, to exert themſelves 
in paying up the debts they were owing to the diſponees. Neither 
did ſhe hamper Clanronald in point of time, but gave him five 
years after her death to pay up the money; and, in caſe of his failing 
ſo to do, ſhe recalled and annulled her legacy, and declared her exe- 
cutors free and diſcharged thereof, Words cannot be more ex- 
preſs: And, therefore, as the condition was lawful and the motive 
Juit, no good reaſon can be aſſigned why it ought not to have its 
full effect; Balfour contra Harrower, 17th January 1679; Cullan 
contra Malcolm, 4th November 1718; Athole contra Campbell of 
Glenlyon, 20th July 1687; Lady Cultequhehey contra Abercairney, 
I oth Decvmber 1672. In all theſe caſes, an irritancy was found 
not purgeable, which | proceeded upon this plain principle, That they 
were qualities, either of a conventional contract, or of a irce dona- 
tion, and were inherent in the right itſelf. And theſe qualities are 
improperly characterized penal irritancies. For, if the donee does 
not chuſe to accept of the i in the terms it is granted, he is at 
liberty to repudiate the fame; but if he chuſes to accept of it, he 
mult take it as it is granted. He cannot accept of the legacy and 
repudiate the condition. 

Nor does there appear any thing penal in the preſent caſe; and if 
it thould be conſtructed in that manner, it would be impoſſible to 
qualify any contract or donation with any condition, ſuſpenſive or 
reſolutive, that could be eflectual, though the law clearly ſuppoſes 
the contrary. 

It does not appear to be a circumſtance of any moment, that the 
legacy was bequeathed to Clanronald the younger ; and the per form- 
ance of the condition depended upon Clanronald the elder, where- 
by a ſeeming RM A might ariſe, that one man ſhould loſe his 
right through the failure or negle& of another. For, ſuppoſing 
the condition had been abſolutely caſual, which could not depend 
upon the act of the donee ; yet the failure of the condition would 
have annulled the bequeath ; and in this caſe the connection was ſo 
near, vs, that of father and ſon, that it may be juſtly conſidered as 
one and the ſame perſon. 

Pleaded tor Clanronald younger, That this legacy left by the lady 
to the heir of the eſtate, which was burdened with the debt, is truly 
of the nature of a legalum liberalionis, which is always preſumed to be 
intended to have full effect in behalf of the debtor, 

A 2 | 2d, 
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240, The teſtatrix in this caſe left her infant-legatee under the care 
and ruition of the two gentlemen whom the named her general dif- 


ponees and executors ; and it cannot be believed that the ſhould im- 


mediately lay down a plan to forfeit him of his right in favour of 
thoſe very gentlemen to whom ſhe had intruſted the care of what 
he left him. It has hardly occurred, that in the fame ſettlement, 
the very ſame perſons ſhould be tutors to an infant, and allo dona- 
tars of his forfeiture for their own bchoot. 

2/10, The forfeiture is ſuppoſed to ariſe from the omiſſion of a 
third party, to which the infant could have no acceſſion. And as 
they are his truſtees, it would have been their buſineſs to uſe their 
beſt endeavours to relieve him from the irritancy, if it had been 
conceived in favour of another. If fo, it is not juſt that they ſhould 
take advantage of it againſt him, when it is conceived in their own 
favour. 

4to, It is a general rule in the law and practice of this country, 
that irritancies, which deprive any party of a right eſtabliſhed in 
their favour, may be purged by performance at any time before de- 
clarator. The right of this ſum was veſted in Mr Macdonald at the 
firit term after the lady's death. The effect of the grant was to 
operate an extinction pro tanto of the bond of L. 1709, and intereſt 
due out of his eſtate o the lady. The diſponees want to revive this 
debt upon the grantee's eſtate, which had been before extinguiſhed, 
and that in reſpect of the omiſſion of a third party. This is high- 
ly penal, as much. as any irritancy can be: But as, by the law and 
practice of the court, ſuch penal irritancies do not become final till 
declarator ; ſo it is competent to the party againſt whom it is plead- 
ed, to purge the fame, by making full performance of what ought 
to have been before performed; Sawer contra Rutherford, 2 5th No- 


vember 1662; the Earl of Tullibairn contra Murray, iſt February 


1667; Gordon contra Lees, 3th January 1663. 
C The Lon. 1s found the nne purgeable any time before decla- 


rator.” . J. M. 
Act. our, Ferguſon. Alt. Lack hart. Reporter Lord Auchinlecd. 
No. II. | 1272 Fanuary 1761. 
CHRISTIAN MONROE 
Againſt 


WILLIAM MONROE. 


Wife has retention of her tocher for een of proviſions made for her, 
the huſband being bau at the time of the contract of marriage. 


contract of marriage betwixt William 1 i Chriſtian 


2 


Monroe, William provided her in the liferent of the lands of 


Teanaird, of L. 115 yearly rent, to take effect at his cath ; and ſhe 
conveyed 


270 ECL mer. 7c; : 
<> 


( 
conveyed to him de profente, a bond for L. 2853 Scots, due to her 


by a third party. re | 

At the date of this contract William Monro: was entirely bank- 
rupt ; and therefore, before he got payment of his wite's bond of 
L. 2853, ſhe brought a reduction of her contract of marriage 2 70- , 
um, upon the head of impoſition and letion. 

Plaaded for William Monroe, The inſolvency of the huſband at : 
the time of the contract of marriage, will not void the contract it- | | 
ſelf; the only conſequence of it is, to give the wife retention for ſe- 
curity of the proviſions ſtipulated for her. | | 

The Lords found Chriſtian preferable upon the intereſt of the 


Y | © rocher for her life-rent proviſion,” J. C. 
Act. John Dalrymple. | Alt. Hamilton Gordon. Clerk Juſtice. 
No. III. | January 14. 1761. 


IFNDREW STEWART 
| Againſt 
FREEHOLDERS of Lanerkſhire. 


A charter of the offices of Coroner and Serjeant, retoured prior to the year 
1681, at 40 billing of vid extent, docs not intitle to a vote for a mem— 


ver of parlament. 


head-court of Lanerkihire, upon a charter of the offices of co- 
roner and ſerjeant within the lordſhip and barony of Kilbride, and 
retoured prior to the year 1681, at 40 ſhiilngs of old extent, Sir 
Archibald Stewart and other frecholders complained to the Court of 
Seſlion. : f | 
Andrew Stewart produced, in ſupport of his title, a grant ib far 
1 hack as the year 1397, whereby James Prince of Scotland, as ſteward 
: of the lordſhip and barony of Kilbride, granted theſe offices, in fee 
and heritage, to William of Lickprevick armour-bcarer to his Highneſs. 
The charter was in the following words: Sciant praeſentes et futuri, 
nos Jacobum ſeneſcallum dominu baroniae de Kilbride, dediſſe, con- 
ceſſiſſe, et hac praeſenti carta confirmaſſe, dilecto Armigero noſtro 
Gulielmode Lickprevick, ſilio quond. Joannis de Lickprevick, ofſicium 
© ferjanca, et hereditariam gubernationem ejuſd. per totam regalitatem 
dominii de Kilbride, velut in antiqua conſuetudine habeatur in feodo 
1 et hereditate in perpetuum, ſecundum inf dation, donationem, 
L | * et conceſſionem Dom. Joannis Cumyne quc ad. Domin de Kilbride, 
* viz. infeodavit, conceſſit, et donavit, de oni aratro infra dictum 
* dominium, dimidiam bollam avenarum, de ormnbus deminanbus 
non habentibus aratrum, firlotam avenarum, de om ſaſina di- 
midiam marcam, vel ſuperius veſtimentum, ſecundum velle reci- 
pientis, 


. STEWART having been inrolled at the Michaelmas 
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pientis, de omni domicilio caſeum compoſitum de lacte unius diei, 
cum ſingulo denario; et de omni amerciamento curiae duos ſolidos 
* argentt ; inſuper, ct  officium coronatoris ejuſdem dominu, cum 
omiſibus pertinentiis et articulis ſibi juſte pertinen. et libertatibus 
* quibuſque : TEN END. et HABEN D. dicta officia ſerjandi et corona- 
© toris dicto Gulielmo, heredibus ſuis, et ſuis aſſignatis, de nobis, et 
© heredibus, aſſignatis, et ſucceſſoribus noſtris quibuſcunque; cum 
* omnibus commoditatibus, eſchetis, libertatibus, et aſiamentis, ac 
juſtis ſuiis pertinen. quibuſcunque, tam non nominatis quam no— 
* minat. ad dicta oflicia ſerjandi et coronatoris ſpectan. ſeu quovis 
* modo ſpectare valen. in futurum, etiam in quo quidem ofhcium 
ſerjandi anteceſſores dicti Gulielmi de Lickprevick feofati et veſtiti 
deceſſerunt: Et nos vero, dictus Jacobus, heredes noſtri, aſſigna- 
ti, et ſucceſſores noſtri quicungue, dicta officia, ut praemittitur, 
dicto Guhelmo de Lickprevick, heredibus ſuis et athgnatis, contra 
omnes mortales warrantazibimus, et quictabimus, et in perpetuum 
* defendabimus.' LES | 

Mr Stewart alſo produced ſeveral retours which agreed with each 
other. One of them run in theſe words: * Quod dicta Elizabetha 
* Lindſay obut ultimo veſtita et ſaſita in officiis ſerjandi et corona- 
* toris, et hereditaria gubernatione earundem, per totam regalitatem 
dominii de Kilbride, &c.; et quod dicta officia valent nunc per an- 
* num octo libras, et valuerunt tempore pacis quadraginta tolidos ; 
© et quod renentur per ſervitium wardae et relevii.“ 


From thence Mr Stewart contended, That as theſe were proper 


feudal offices, granted in fee and heritage, held by the tenure of 
ward and relief, and both the old and new extent to.the legal a- 
mount verified by retours prior to the 1681, as all military tenants 
holding of the crown were originally obliged to attendance in par- 
lament, and as the later ſtatutes made no alteration with reſpect to 
the nature of the ſubjects which ſhould intitle to vote, but only mo- 
difted their value, he was intitled to be inrolled. 

Objefed, imo, Where offices were given in fee and heritage, the 

natural obligation upon the vaflal was, only to perform 353 
the duties of the office, that is, the ſervice of it; but not to give 
tendance in parliament, unleſs it was either implied in the nature pe” 
the office, or provided in the charter, It is abſurd to ſuppoſe, that 
the heritable oflices of gaoler to a particular priſon, of coroner to 
petty barony, or of cook to his Majeſty, obliged the holders of all 
theſe offices to attendance in parliament. 

2%, Heritable offices are not lands in terms of the act of parlia- 
ment 1681. The court interprets this ſtatute ſtrictly, ſo as not to 
comprehend other heritable ſubjects, ſuch as rights of annualrents 
or icu-duties, to which the word h applies as properly as it does 
to heritable offices. 

27:9, The act 1681 requires that che voter 1 be in Pofeion 
of a 40 thilling-land of old extent; but as the ofice has been in de- 
ſue volte for centuries paſt, the claimant cannot fubſoune that he is in 
eilion, 
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he Lords ordered Mr Stewart to be ſtruck off from the roll. 
J. M. 


For objectors, Advecatur, Macqueen, Alt. Lockhart, Jobnſton, J. Dalrymple. Clerk . 


No. V. an 14. 1761. 
MARGARET WILSON 
Againſt 
FOAN MILLER. 


In a proviſion to bairns of a marriage, where the parents have the power 


of diviſion, they are not obliged to make a diviſion of every ſeparate ſub- 
jeck. 2. The conſent of one parent may be inter poned to the deed of 


the other, though deceaſed. 


Y marriage-articles, of date January 3. 1690, betwixt James 
: Lindſay and Marion Aitchiſon, James Lindſay bound himſelf 
to have in readineſs the ſum of gooo merks Scots, which he obliges 
* himſelf to ſecure to the uſe and behoof of himſelf and the ſaid 
Marion Aitchiſon, and longeſt liver of them two, in conjunct fee 
© and liferent ; and to the bairns lawfully to be procreated betwixt 
them, to be divided amongſt them, as their father and mother ſhall 


< think fit.” 


Moreover, James Lindſay bound himſelf, © That whatever lands, 
© heritages, debts, goods or gear, he ſhall happen to conqueſs or 
acquire during the marriage, that he ſhall provide the juft half 
thereof to himſelf and the ſaid Marion Aitchiſon, and longeſt liver 
of them, in conjunct-fee and liferent, and the bairns to be pro- 
create betwixt them, as their father and mother ſhall think fit.” 

Lajitly, Marion Aitchiſon obliges herſelf © to convey the lands of 
* Mauchlenhole, of about L. 600 Scots yearly rent, in favour of the 
* ſad James Lindſay and Marion Aitchiſon, and longeſt liver of 
© them two, in conjunct-fee and liferent, and to the bairns lawfully 
to be procreate betwixt them, in fee, to be divided amongſt them 
© as their father and mother ſhall think fit.” 

Of this marriage there were ſeveral children. They all died young 
except two daughters, Anne and Label. 

On the 16th of October 1724, James Lindſay gave 2000 merks 
to his daughter Anne in her contract of marriage ; and in the year 
1729, he gave to his youngeſt daughter Iſabel L. 200 Sterling in 
her contract of marriage. 

Some months after, he diſponed the lands of Mauchlenhole to 
James Semple, the eldeſt ſon of his daughter Anne. 

The diſpoſition bears to have been made with the ſpecial advice 
and conſent of his ſpouſe Manon Aitchiſon ; however, the did not 


ſign 


EO | 

ſign her conſent till four years after, to wit, in the year 1732, and 
after her huſband's deccaſe. 

Margaret Wilſon, in right of Iſabel Lindſay her mother, brought 
a reduction of this diſpoſition againſt John Miller the purchaſer from 
James Semple, infiſting, that her mother had a right to one half of 
the lands of Mauchlenhole. 

She pleaded, Imo, By the marriage-articles betwixt James Lindfay 
and Marion Aitchiſon, the lands were provided to the bairns ot the 


marriage, not to the heirs of the marriage. That under this deſtina- 


tion, the father and mother had a power indeed of dividing the lands 
according to what proportions they thought proper; but they had 
not a power to give all che lands to one, and none of them to ano- 
ther. - 

247, By the marriage-articles, a power of Kvikon was reſerved to 
the father and mother jointly ; bur they did not exerciſe it joint- 
ly; for Marion Aitchiſon did not conſent till after her huſband's 
death. 

Anſwered to the rſt : James Lindſay's gooo merks, his conqueſt, 
and the eſtate of Mauchlenhole, are all to be conſidered as one 5. 
jet, It was not required of the parents, that they ſhould divide 
each of the three ſubjects ; it was enough that a diviſion was made 
upon the whole thrown together; - which accordingly was done ; for 
Itabel got L. 200 Sterling in her contract of marr lage. | 

Aue vered to the ſecond: Marion Aitchiſon's conſent, after her 
huſband was dead, marks her animus more firmly than it {the had 
interponed her conſent to her hu{band's deed during his lite. 


* The Lords repelled the reaſons of reduction.“ J. M. - 


Act G I{amiiten Gerden, Jo. Dalrymple. Alt. Lockhart, Miller, Montigamery. Clerk Cilſen. 


No. V, January 14. 1761. 
LAUCIHILAN GRANT, Writer in Edinb: urgh, 


Again 
ALEXANDER HAI, younger of Cockla . 


A renencaation of a reſerve! faculty to alter or innovote the ſce, granted 
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A 5 & an Michaelnas-mceting of the frecholders cf the county of 


Aberdeen in 1700, Alcan des Hay, eldeit fon of James, Hy 
of Cge! A, was enrolled upon production of tlie LONOWING titles: 
1720, Charter of reſiguation in favonr of his father in Eferent, and 
of himſelf in fee, ot the lands of Morbo Cocklaw and othcrs, con 
taining a reſerved power to the father to alter, 20%, Inftrument of 
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feftment gave only a redcemable property. To render it irredeema- 


61 


ſelſine following upon the charter, dated 25th October, and regiſter- 
ed 14th November 1757. 3ʃio, Diſcharge and renunciation, by the 
father, of the reſerved power, in ſo far as concerned certain parts of 
the lands contained in the charter, dated 29th September 1759: And, 
40%, An act of diviſion of the commiſſioners of ſupply aſcertaining 
theſe lands to amount to L. 444: 19: 8 Scots of valued rent. 

Lauchlan Grant, a frecholder of the county, complained of this 
enrolment to the court of ſeſſion, and ebjefed, That the renunciation 
of the father's reſerved power had not been recorded a year before 
the Michaelmas meeting. | 

Anſwered for Alexander Hay: It is ſufficient that the fee was diſ- 
burdened of the reſerved power, and rendered irredeemable a year be- 
fore the inrolment ; for although the act of the 16th of the late King 
requires, that the ſeiſine be regiſtered a year before inrolment, the 
recording a renunciation of a faculty 1s preſcribed by no ſtatute 
whatever; and as the above-mentioned act is correctory of the for- 
mer law, it ought not to be extended by interpretation. Nay, it 
does not even ſeem requiſite, that every thing neceſſary to render a 
title quite compleat ſhould be done before the year commences. A 
purchaſer from an apparent heir is intitled to be inrolled, if his own 
infeftment be recorded a year before, altho' the apparent heir's titles 
be not made up for ſome time thereafter, The law requires only 
that his own infeftment be recorded in due time; it does not re- 
quire that another deed, though neceilary, by way of reply to take 
off an objection, be ſo early executed. a 

Replied: It is a real feudal right alone that can give a freehold- 
qualification; conſequently, no perſonal right can be brought in 
to make good ſuch qualification. Now, in the preſent caſe, the in- 
ble, a renunciation of the reſerved power was abſolutely neceſſary. 
But whatever effect a latent and perſonal renunciation may have 
againſt the granter, it muſt be recorded before it can be effectual a- 
gainſt third parties. The irredeemable right of property, therefore, 
is not properly compleated until the renunciation be recorded; and as 
the charter and infefcment, by which the original right is conſtitu- 
ted, muſt appear upon record a year before inrolment; ſo is it e- 
qually neceſſary that the releaſe or diſcharge of any burden aflect- 
ing that right be regiſtered at the ſame time. Nor is the inſtance of 
a trechold purchaſed from an apparent heir, in the leaſt analogous 


to the preſent caſe. If the purchaſer has expede a charter under 


the great ſcal in his own favour, and has got his infeftment upon 
record a year before his inrolment, as he is thereby received the 
crown's vaſſal, it is nothing to the frecholders although his title was 
derived from one that never had a veſtige of a right to the lands. 
The claimant's own charter and infeftment are all that they are 
concerned wich; where theſe concur, they muſt inrol, becauſe the 
title is ex ſacie compleat; and the law has not given them any power 
to inveſtigate the progreſs of a claimant's titles. | 
The Lords ordained Alexander Hay to be ſtruck off the roll of 


$ frecholders. A. W. 
For the complainers, Fo. Douglas, Lickbart. For the reſpondent, #-rgu/on junior. Purnet. 
No. VI. 


0-3 


No. VI. | January 15. 1761. 
Sir ARCHIBALD DENHAM of Weſtſhiel 
Agtintt 
WILLIAM WILSON Writer in Edinburgh. 
Bonds or bills taken from the tenants of an entailed eflate for certain ſums, 


payable by annual moieties during the courſe of their tacks, tranſmit to 
the ſucceeding heir of entail, | | | 


Y the entail of the eſtate of Weſtſhiel, it was provided, that the 

heirs of entail ſhould not grant tacks with diminution of the 
rental, or for a longer period than nineteen years. 

Sir Robert Denham ſucceeded to this eſtate; and when he came to 


renew the leaſes, he thought it was unneceſſary to raiſe the rents ſo 


high as might have been done; but having ſtipulated in the tacks a 
rent ſomewhat above what the lands formerly gave, he, at the ſame 
time, took from ſeveral of the tenants bonds and bills for certain 
other ſums, payable in equal yearly proportions, for the ſame period 
of years with the endurance of their tacks, but without mention of 
the tacks in any of theſe bonds or bills, or that they were given on 
account of the poſſeſſions of the granters. | 

Theſe bonds Sir Robert aſſigned to William Wilſon writer in 
Edinburgh, to whom he owed a conſiderable ſum of money; and the 
bills were confirmed by Mr Wilſon, after Sir Robert's death, as a 
part of his executry. | 

Sir Archibald Denham, the ſucceeding heir of entail, brought an 
action againſt Mr Wilſon, concluding that theſe bonds ſhould be 
delivered up to him the heir of entail, as his property, ſeeing they 
had been granted by the tenants as part of the fature rents of the 
eſtate. 

Pleaded for the defender, Imo, There is no evidence that they were 
granted by the tenants in reſpect of their poſſeſſions. 249, Allowing 
this to be the fact, they can only be conſidered as graſſums, which 
it is lawful and cuſtomary for heirs of entail to take; and this 
purſuer has no reaſon to complain, as Sir Robert counteracted none 
of the prohibitions of the entail. He granted leaſes for no longer 
{pace of time than nineteen years; and, inſtead of diminithing the 
rental, he conſiderably augmented it. 

Anſwered tor the purſuer : The bonds and bills themſelves, when 
compared with the endurance of the ſeveral tacks, afford real evidence 
that they were granted by the tenants on account of their poſſeſſions; 
and as it is the legal and neceſſary conſequence of a right of proper- 
ty in lands, that the proprietor is intitled to the natural poſſeſſion of 
the lands themſelves, or to receive from the tenants the yearly ſums or 
preſtations ſtipulated to be paid or performed by them in confideration 
of their ſeveral poſſeſſions, the purſuer muſt have equal right to the 

” | annual 
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annual ſams payable by theſe bonds and bills, as to the other rents 
payable by the tacks: Nor can the defender ſcreen himſelf by pre- 
tending, that theſe bonds and bills mult be conſidered as given for 
graſſums: Graſſumas dicimus ſummas pecuniae quae in principio 
« afſedationis aut ſolvuntur, aut promittuntur, ſupra annuam mer- 
© cedem ;* Craig. L. 16. 2. Dieg. 10. 1 4 But here it is plainly an 
annua merces which the tenants became bound to pay. And the gi- 
ving ſanction to devices of this kind, to diſappoint ſucceeding heirs 
of the future rents of an eſtate, might be attended with many bad 
conſequences. 

Replied : It ſeems admitted, that no complaint could have been made 
againſt Sir Robert Denham, had he taken from the tenants bonds tor 
a particular ſum of money payable at one term; and it can make no 


| ſubſtantial difference, that, inſtead of this, he indulged them with ſe- 


veral terms of payment. Neither could the purſuer have complain- 
ed, though Sir Robert had granted to the defender a leaſe of the 
whole eſtate at the old rent, and allowed him to ſubſet; though, in 
that caſe, the purſuer would have been equally deprived of what he 
calls the raiſed rents: Nay, further, Sir Robert might have diſchar- 
ged theſe bonds; and there appears no good reaſon, why the purſu- 
er's ſituation ſhould be bettered by their being aſſigned ro a lawful 
creditor, for payment of a debt, which, was 1t not for the entail, he 
himſelf would be bound to pay. 

The Lords found, That the bonds and bills in queſtion, grant- 
ed by the tenants of Weſtſhiel to the deceaſed Sir Robert 
Denham, appeared to be ſecurities granted by the tenants 
for part of their future rents; and therefore belonged to 
the purſuer, and the other heirs of entail on the ſaid eſtate, 
in their order,” 

And upon a reclaiming petition and anſwers, adhered.“ J. c. 


AQ. Milliamſon et Addvocatus. Alt. Wight et Lockhart. Clerk Jaſſice. 


No. VII. ä January 20. 1761. 


JAMES GORDON merchant in Stromne/ſs 
| Againſt | 
JOAN SUTHERLAND merchant in Wick. 


Where a bill is addreſſed to more perſons than one, each by his accepts 


ance becomes liable in ſolidum. 


3 SUTHERLAND and John Milliken made a joint purchaſe from 
James Gordon, of rum, to the value of L. 83: 1: 3, for which 


they granted receipt, and the price was payable in four months there- 


after, 


B 2 This 


1 


This receipt was indorſed to James Stewart writer in Edinburgh, | 


with an order to pay the price to him. 

John Sutherland having come to Edinburgh ſoon after the term 
of payment was elapſed, Mr Stewart took a bill in place of the mo- 
ney which then ought to have been paid. 


This bill was addreſſed to John ae and John Milliken 
merchants in Wick, and was accepted by John Sutherland. The 


body of the bill and the addreſs was wrote by John Sutherland; 
and it appeared that there was added to the addreſs, the words con- 
jun#ly and ſcverally, in the hand-writing of James Stewart. 

John Sutherland alledged, That this addition had been made by 
James Stewart ex pot facto; and Stewart n/ij/ted that the addition 
was made before Sal rland ſubſcribed. Milliken having become 
inſolvent, diligence was raiſed upon this bill in name of James Gor— 


don, the original creditor to whom it was aſſigned. A ſuſpenſion of 
the charge was obtained by Sutherland: And the Lord ordinary, up- 


on the 12th February 1760, repelled the reaſons of ſupenſion, found 
the letters orderly proceeded, and decerned.” 


Pleaded in a reclaiming petition for the defender, 1%, That 


this addition and ſuperinduction made to the bill after it was ſigned 
by the petitioner, and out of his hands, imports ſuch a vilium reale 
as to render it totally null. 24, That if the bill had been accepted 
by Milliken, as was manifeſtly intended, the ſuſpender would only 
have been liable for his equal half of the contents; and therefore 
the loſs ariſing through Milliken's ſuperveening bankruptcy, and 
the charger's neglecting to procure his acceptance of ſaid bill, was 
no juſt cauſe for throwing that loſs upon the ſuſpender. 

Anſwered for the charger: 1mo, It 1s not. true, that the addition 
was made ex p:/t facto. It was made in preſence of Sutherland him- 
{elf, previous to his acceptance; and this he himſelf had formerly 
acknowledged in an anſwer to a proteſt taken againſt him by the 


charger's meſſenger. But, even ſuppoſing the addition to have been | 


made ex poſt fats, it was perfectly innocent, as no point is better 
eſtabliſhed, than that every accepter of a bill is liable in folidum, 
whether the words conjunclly and ſeverally are added to the addrets 
or not, 

27, It was not the charger's buſineſs to obtain Milliken's accept- 
ance; and it cannot be doubted, that if a bill was addreſſed to 
twenty perſons, every one bechines bound 7 folidum by his own ac- 
ceptance, and the creditor has no further concern, if he chuſes to 
reſt upon the ſecurity granted by the acceptance of one or more; 
They mult themſelves provide for their mutual relief againſt each 
other. 


AQ. Garden. Alt. Lacl hart. 


No. VIII. 


© The Lords adhered.” 8 | J. . 
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No. VIII, Fanuary 21. 761. 
FOUN MILLER of Millheugh 
Againſt 
ALEXANDER CORSE. 


A mill erected within a thirl for the purpoſe of ſheeling barley, but fitted 
likewiſe for grinding oats, peaſe, and other grain into meal, ordered 
to be demoliſhed, or put into fuch form as. that it ſhould not interfere 


evith the mill of the thirl. 


ME barony of Blantyre was thirled to the mill of that name, 
belonging in property to Miller of Millhengh. The deed of 
aſtriction ſpecially mentioned oats and peaſe; and the proprietor of 
the mill likewiſe claimed a right to the thirlage of all other grain 
which the tenants and vaſſals had occaſion to grind into meal. 
Corſe purchaſed ſome lands in that barony, and in 1750 erected 
a mill, within the thirl chiefly for the purpoſe of ſheeling barley, but 
which, with very little variation in the machinery, was fitted for 
grinding all forts of grain, and was frequently made uſe of to grind 
oats and peaſe into meal. 
Miller complained to the ſheriff, inſiſting that Corſe had no right 
to erect a mill of this kind within the thirl, and that he ought to be 


be obliged to demolith it. 
The ſheriff © found it proved, That the mill complained of was a 


mill fit for grinding, and had accordingly grinded, peaſe and corn 


* into meal, and was in every reſpect a meal-mill, although it was 
* likewiſe proper for grinding ſome kinds of barley ; and therefore 
* tound the complaint proved, and ordained the defender, either to 
* demoliih the ſaid mill, or put it into ſuch a thape as that it thould 
* not be fit for grinding peaſe and corn into meal,” 

The cauſe having come by advocation to the court of ſeſſion, the 
Lords, upon the 31ſt July 1760, pronounced the following interlo- 
cutor: Find, That the defender is not obliged to deſtroy any part 
of the machinery of his mill; but that he mult find ſufficient 
* caution to the purſuer, not to grind any of the oats or peaſe grow- 
© ing within the thirl of the purſuer's mill, under the penalty of 
L. 100 Sterling, 7ottes quoties ; and upon the defender finding cau- 
tion, as ſaid is, aſſoilzie him, and decern,' 

Pleaded in a reclaiming bill for the purſuer : It has long been an 
eſtabliſhed rule in the law of Scotland, That no man, whole lands 
were thirled to another's mill for grinding his oats, peaſe, or any 
other ſpecies of grain, could erect a mill of the fame kind upon the 
thirled lands, without the conſent of the heritor of the dominant 
mill. This reſtraint was underſtood to be inherent in the ſervitude 
of thirlage; and the chief ſecurity to the heritor of the dominant 


mill, for the enjoyment of the rent and profit ariſing from the thir- 
"ge | 


[ 
| 
. 


6 


lage. This appears from the deciſions of the court, as well as 
the opinions of our lawyers, as far back as they can be traced; 

Spottiſwood's practics, p 154. Laird of Ludquhairn contra Earl 
Marſhall; Haddington 1622, mill of Hardis; Lord Stair, B. 2. tit. 7. 
$ 23.; Fountainhall, 28th February 1084, Macdowal of Loggan con- 
tra Macculloch and 28th February 1694, Crawfurd of Carſburn 
contra Sir John Shaw of Greenock ; late Collection of Deciſions, 26th 
December 1752, Captain Urquhart of Birdyards contra Tulloch of 
Tannachie; in which caſe an offer of caution was refuſed ; Mac- 
dowal, vol. 1. p. 689.; Erſkine, b. 2. tit. 6. 1. 

The whole of theſe deciſions and authorities tend clearly to eſtabliſh 
this doctrine, that the ſervitude of thirlage does virtually imply a re- 
ſtraint upon the proprietor of the ſervient tenement, from building a 
mill thereon which can interfere with, or be prejudicial to the domi- 
nant mill: The building another mill within the thirl muſt not 
only be detrimental to the dominant mill by withdrawing the be- 
nefit of the ov7-7own multures, but it muſt even be prejudicial with 
reſpect to the multures of the thirl; for it is in vain to imagine that 
the caution propoſed can give any eftectual ſecurity againſt abſtrac- 
tions. The grain of the ſucken has no viſible marks by which it 
can be diſtinguiſhed from the grain of out-townſmen ; and it is mo- 
rally impoſſible, that the miller of the dominant mill can be ſo con- 
ſtantly upon the watch as to diſcover the many frauds which muſt 
happen by the abſtraction of the thirl from the mill of the barony 
to this new erected mill. The purſuer purchaſed his right to this 
mill, and paid an adequate price for it, upon the faith that no o- 
ther mill of the ſame kind could lawfully be erected within the 
thirl to interfere with him. This was the general notion and ſenſe 
of the country at the time; and if any alteration was now to be 
made in the law with regard ro this matter, it would be productive 
of much confuſion and uncertainty, and very prejudicial to the in- 
tereſt of moſt of the boroughs, and many of the heritors in Scotland. 

Anfwered tor the defender: The general {tructare of all theſe milis 
is the tame: Raiting or Jowering the upper-ſtone or perhaps thitang 
one ſtone for another, which is the work of two or three minutes, 
is all the difference required in grinding one grain or another, or in 
making the mill fit for grinding oats, or ſheehng barley. Every 
barley-mill muſt be ſo conſtructed as to be fit for the purpoſes of 
grinding; for, beſides the theeling, there is a ſecond operation pre- 
ciſcly the ſame with that of grinding oats into meal, v/s. grinding 
the refuſe of the barley, with ſuch particles of the grain itſelf as are 
cruthed or broke in the ſheeling, into meal, which, though of a 
coarſer kind, makes a conſiderable article in barley- mills, 115 there- 
fore, the defender is intitled to have a barley-mill, of which there 
can be no doubt, it muſt be ſuch as can anſwer every purpoſe of 
manufacturing the bar ley, whether by ſhecling, grinding, or other- 
ways: And no mill can be contrived that can grind the refuſe of the 
barley, but what will alſo grind oats into meal, without any altcra- 
tion of the machinery, Every proprietor of land has a natural right 
to ſet up a mill within his own property, tor uſes that do not inter- 
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fere with the aſtriction. The erecting of a mill is, in itſelf, no in- 
croachment upon the right of the dominant mill, but the abuſe 
thereof, by grinding the grain that falls under the aſtriction: And 
accordingly Sir Thomas Craig is clearly of opinion, that any heri- 
tor thirled to the mill of another, may erect a mill upon his proper- 
ty, provided he uſes it only for grinding corns not thirled; Lib. 2. 
dieg. 8. § 8. Some of the old deciſions, indeed have gone the o- 
ther way; but the only intention of the court in theſe caſes was to 
prevent the abuſes that might be committed, of covering abſtractions 


of the corns truly thirled, by means of theſe other mills. The 


only expedient which had then occurred, was deraolition of the 
mill thus built within the thirl. But another expedient has ſince 


been deviſed, which is equally efficacious, and more agreeable to 


juſtice, and that is, finding caution, under a penalty, that nothing 
prejudicial ſhall be done to the mill of the thirl. It is true, that 
in the caſe of Captain Urquhart, caution in general, not to grind any 
of the thirl-corns, was offered, and refuſed ; but when this queſtion 
came again under conſideration in the two later cafes of Mr John 
Macleod contra Roberts, and Lockhart of Carnwath contra Sir Archi- 
bald Denham, both determined upon the 29th of July 1757, the 
court admitted of caution, not indeed in general, which, in caſe of 
contravention, would only have been the foundation of an action of 


damages, but for ſuch a determined penalty, toties quoties, as was 
thought a reaſonable ſecurity to the proprietor of the mill. 


Replied for the purſuer : The two caſes laſt mentioned were differ- 
ent from the preſent. In the caſe of Macleod contra Roberts, the 
mill was conſtructed ſolely for the purpoſe of manufacturing bear 
into pot-barley, and could not grind oats into meal without a con- 
ſidcrable alteration in the machinery; and ſo the court ſeems to have 
underſtood, as appears from the words of the interlocutor, which 
finds, That a proper barley-mill for grinding French barley may 
be erected within a thirl, &c, Whereas, in the preſent caſe, it is 
not denied, and was proved before the ſheriff, that the defender's 
mill is in every reſpect fitted. for the purpoſes of grinding corn and 
peaſe into meal, and is uſually ſo employed. In the other caſe, of 
Carnwath contra Sir Archibald Denholm, the mill was intended for 
dreſſing lint, and ſheeling lint-bolls, and was erected upon the encou- 
ragement of the truſtees for the improvement of manufactures. The 
machinery of this mill was indeed proper for grinding oats ; but it 
had been erected entirely for another purpoſe, and upon the encou- 


ragement of the public; and therefore caution was thought ſut- 


ficient, 
The Lords, upon the 4th December 1760, altered their former 
interlocutor, and found it proven, That the mill complain- 

* ed of was a mill fit for grinding, and had accordingly 

* grinded, peaſe and corn into meal, although the ſaid mill 

was likewiſe proper for grinding ſome kinds of barley ; 

* and therefore found the complaint proven, and ordained 

the defender, either to demoliſh the ſaid mill, or to put it 

into ſuch form as that it ſhould not be fit for grinding 
peaſe 


a. 


« peaſe and corn into meal; ſo that it might not interfere 

* with the purſuer's right of thirlage ; and that betwixt and 

© the 1ſt day of March then next; and decerned.” | 
And, upon adviſing another reclaiming petition and anſwers, 21ſt 
January 1761, The Lords adhered to their laſt interlocutor, 
and refuſed the deſire of the petition ; but remitted to the 
Lord Ordinary to hear parties procurators farther in the cauſe, 
and particularly on this point, How far the mill can be ren- 
* dered incapable of grinding corn into meal, without being 
totally demoliſhed; and to determine and report as he ſhould 
© ſee caule.” | | | | e. 


Act. John Miller Advocatus. Alt. Lecktart. Hume Clerk. 


No. IX. | Tanuary 22. 1761. 


THOMAS DUNDAS of Quorrole, Eſq; 
| F OHNXIR A overlicer of the coal-works at Grange. 


Proprietor of” a coal work in poſſeſſion of collier for year and day, can 
reclaim ſuch collier, and recover the penalty of the ſtatute 1606 from 
a third party. $8 


ohn Kirk upon the ſtatute 1606, tor the redelivery of ſome 
colliers, who, he alledged, had been enticed away trom his coal- 
works at Quarrole by the defender; as allo for the ſtatutory pe- 
nalty of L. 100 Scots, for having detained each of the ſaid collicrs, 
after having been legally required by the puriucr to deliver then 
up. | 

James Brown, one of theſe: colliers, had worked in the Grange 
colhery from September 1756, to October 1757; and, in November 
1757 he began to work in Quarrole coal work, belonging to Nir 
Dundas, and continued to work there pretty rcgularly till the end 
of March 1759, when he returned to Grange works. 

Henry Love had been employed in Quarrole colliery from Auguſt 
1755 to April 1750; but from that period till February 1759, he had 
not worked in Quarrole colliery ; and betore the end of the year 
1759, he went to work at the Grange colliery. 

David Frew had never worked a year at Quarrole coal. 

O5/-rved from the bench: That where the proprietor of a coal work 
had becn in poſſeſſion of a collier for year and day, it gave him 
ſuch a right, as entitled bim to reclaim the collier from any third 
party, to whole work he had betaken himſelf. | 

* The Lords found, That James Brown had been year and day in 

* the poſſeſſion of Mr Dundas, and that the defender was 
| liable 


ME DuNDAs in the beginning of 1760, brought an action againſt 
14 


1 


able to the purſuer in the penalty of L. 100 Scots; but, in re- 
ſpect the pur ſuer had not proved that Henry Love and David 
Frew had been year and day in his poſſeſſion, they aſſoilzied 
the defender from the proceſs, ſo far as concerned them. 


K A 


J. M. 


Act. Garden. Alt. Lockhart. 


No. X. January 24. 176 I. 


IO HN WHYTE 
Againſt 7 
N ILLIA M MACCONOGHIE wright and undertaker. 


Duty of one who undertakes to build a pg for another for a price. 


contract betwixt John Whyte and William Macconoghie, 
Macconoghie became bound, for L. 430 Sterling money, to e- 
rect and finith a country-houſe for Whyte, conform to a plan agreed 
on; and it was ſtipulated that the whole work ſhould be well and 
ſufficiently done. 

Macconoghie being a wright and undertaker, employed hands of 
the belt reputation for the maſon work, and the ſclater-work ; gave 
them good materials, and defired them not to be {paring of them. He 
finithed the wright-work himſelf > | 

When the building was finithed, it was found that the maſon- 
work and {clater-work was perfect; inſufficient, ſo that the rains 
came in at all corners; but the wright-work was well done. 

John Whyte brought an action for voicing the contract altoge- 
ther, and for repetition of all the ſums he had paid to Macco- 
nNoghie. 

Macconoghie anſwered, That he had employed the beſt hands, 
and given the beſt materials, which was all an undertaker was liable 
to do: and with regard to what he had executed himſelf, he had 
done it thoroughly well: That he was ſtill willing to build up the 
walls a-new, and to new-ſclate the houſe ; both of which he could do 
without ſpoiling the richt wenn 

Ihe Lords, before anſwer, allowed the defender to perform the 

operations propoſed by him, and any other thing he ithall find 
neceſſary to make the houſe ſuffic jent, in terms of the con- 
* tract, all to be done betwixt and the iſt of Auguſt next; but 
« the defender ſhall not be allowed to haurl or caſt any of the 
* walls-with lime.” | J. M. 


AQ. Lecthart, Garden, Wight. Alt. Millar, Dalrymple. Clerk 7 uftice. 
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No. XI. Fanuary 24. 1 767. 
FOUN CORRIEF and ſon 
Againſt 
The Truſtees for Fames Calder's creditors. 
1 Creditors to a company preferable on the company's ſubjefs to the private 


creditors of one of the partners. 


pany, and the company having become bankrupt, Calder aſſign- 
ed his {hare in it to truſtees for behoof of his creditors. | 

Corrie and fon purſued theſe truſtees before the magiſtrates of 

Glaſgow for their debt, and inſiſted upon a preference before the 
private creditors of Calder ; becauſe the only ſubject of the company 
which Calder could aſſign to his truſtees, was his ſhare of the com- 
pany's effects, after it was cleared of the company's debts; for, till 
then, it was not his eſtate, but the eſtate of the company. 

The magiſtrates of Glaſgow found, That debts due by perſons 
in ſociety and co-partnery, for ſubjects furnithed to the co- 
partnery, could not be affected for the debts due by any of 
* the perſons in the co-partnery on their proper account, until 
the debts furniſhed to the company be paid.“ 

In a ſuſpenſion of this decreet, the Lords found the letters order- 


ly proceeded. | J. M. 
Act. Miller, Dalryimple. | Alt. Lookhart, Ferguſon. Clerk Hume. 
No. XII. Fanuary 27. 1761. 


Sir GEORGE LOCKHART of Carſtairs, Baronet, 
Againſt 


FEAN and MARY LOCKHARTS. 


How far a perſon poſſeſſed of an eftate, under a prohibition not to alter 
a certain order of ſucceſſion, can give very large proviſions to daughters, 
who cannot ſucceed to the eſtate. | | 


N the year 1749, Sir James Lockhart of Carſtairs executed a ſettle- 

1 ment of his eſtate in favour of his eldeſt ſon William in fee, 

and the heirs-male of his body; whom failing, to his other ſons in 
their order of birth, and to their heirs-male, Tc. | 

This ſettlement contains no limitations, prohibitions, or irritan= 

cies, to reſtrain the ſeveral heirs of entail from contracting debts, 

| or 


OHN CoRRIE and fon having ſold goods to Rob and Calder in com- 
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or from the free diſpoſal and alienation of the eſtate: But, with re- 
{ſpec to the deſtination of ſucceſſion, there is this prohibitory clauſe: 
That it ſhall not be in the power of the ſaid William Lockhart, or 
any of the ſubſtitutes, to invert or alter the order of fuccetiion 
hereby eſtabliſhed: And in caſe any of them ſhall do in the c n- 
« trary, the contraveeners, and all deſcending from them, halli noc 
only amitt and loſe all right by theſe preſents, but keways, hat 
call ſuch deeds inverting the ſucceſſion ſhall be %% fade void and 


WE 


This deed reſerves Sir James's liferent, with full and unlimited 
ower to alter or burden with debt at pleaſure. | 
William, afterwards Sir William Lockhart, the eldeſt fon, made 
his addreſſes to Miſs Agnew ; and Sir James, in order to pave the 
way for the marriage-contract, executed a deed, firit July 1751, in 
favour of his fon William; by which, for the love and favour he 


© had to the ſaid William Lockhart his eldeſt fon, and to enable 


© him to make a ſuitable ſettlement in caſe of his marriage, he diſ- 
© charged the powers reſerved to him by the above recited ſettlement, 
© and reſtricted his liferent to a certain annuity out of the eſtate.” 


On the 25th day of July 1751, William Lockhart married Miſs 


Agnew with the conſent and approbation of Sir James, and he re- 
ceived as a portion with the lady L.1o00 Sterling in hand, as alſo 
L. 500 Sterling payable the firſt term after her father's deceaſe. 

By the contract of marriage, the lady was provided to an annui- 
ty of L. 4000 merks, to be increaſed to L. 300 Sterling in caſe of no 
children, and to L. 200 at the firſt term after her huſband's deceaſe, in 
full of her claim to furniture and moveables: And in caſe there thould 
be only daughters procreate of the marriage, they were provided to 
L. 3000 Sterling, if one or two; and L. 4000, if three or more, pay- 
able at their reſpective marriages or majorities, with annualrent from 
the firſt term after the father's deceaſe. | 

This marriage diſſolved by death of the lady without children. 

In 1755, Sir William Lockhart entered into a ſecond marriage with 
Mis Porterfield, with whom he received in hand L. 1666 Sterling, 
and L. 333 more payable the firſt term after the death of Mrs Por- 
terfield her mother. The lady was provided in an annuity of 
L. zoo Sterling yearly, to be reſtricted in the event of a ſecond mar- 
riage, to L. 200, with L. 300 for furniture and mournings, to be 
increaſed to L. 500 in caſe of no children. The eſtate was ſettled 
on the heirs-male of the marriage: and in caſe of no heirs- male, the 
daughters were provided to L. 4000 Sterling, if one, and L. 6000, 
if two or more, pavable at their reſpective marriages or majorities, 
with intereſt thereafter : and in the mean time, ro be alimented and 
educated ſuitable to their ſtation, | 

In the year 1758, Sir William Lockhart dicd, leaving only two 
daughters. | 

His brother Sir George ſucceeded to him, and brought a proceſs 


of reduction, in order to ſet alide the marriage- contract, and to re- 
{trict the proviſions contained in it. | 
C2 He 


F 


tw 7 


He alledged, That his brother Sir William's moveable eſtate was 
exhauſted by his perſonal debts and funeral charges, and the ſum 
due to the lady for furniture and mournings: That the tailzied e- 
ſtate was only about L. 540 a-year, which would not be ſuthcient to 
clear the lady's liferent-annuity, and the intereſt of the young ladies 
proviſion, when the ſame thould become due. 

He alſo offered to prove, from antecedent communings, that the 
lady's relations themſelves were of opinion, that the proviſions were 


exorbitant, as they had very chearfully accepted of much ſmaller 


proviſions; and upon the plan of thoſe ſmaller proviſions, a ſcroll of 
the contract had been drawn out by the lady's doers, and reviſed by 
Sir William Lockhart and his friends; and yet notwithſtanding, Sir 
William, without adviſing with any body, had thought fit to vary 
the proviſions, and to enlarge them beyond what his eſtate could 
bear. 

The cauſe came before Lord Edgefield; and the purſuer craved 
a proot with reſpect to the circumſtances of the eſtate, and the debts 
and the previous communings and articles agreed on by the friends 
on both ſides. 

This was oppoſed by the defenders; and the Lord Ordinary pro- 
nounced an interlocutor, finding the reaſons of reduction not rele- 
« vant; and therefore aſſoilzieing.' 

Pleaded in a reclaiming petition for the purſuer, That though from 
the entail Sir William was only prohibited to invert or alter the or- 
der of ſucceſſion thereby eſtabliſhed, and though he was laid under 
no limitations as to felling lands, contracting debts, or any other 
lawtul exerciſe of his property; yet, if it was competent to a pro- 
prietor thus limited to give away the whole value of the eſtate to a 
child who could not ſucceed as heir of entail, the limitation againſt 


altering the courſe of ſucceſſion would reſolve into a mere ſound. It 


would be to no purpoſe to provide with fo much anxicty, that the e- 
{tate ſhould deſcend to a certain ſeries of heirs : That that ſeries ſhould 


not be interrupted by any alteration in the courſe of ſucceſſion; 
and the heir who ſhould attempt to diſappoint the entailer's will in 


this manner {hould be puniſhed by an irritancy, by which himſelf 
and his deſcendants ſhould be cut off from all. hope or right of ſuc- 
ceſlion: That if the defender's plea, vis. that it was competent to 
an heir, by an arbitrary deed, to make a preſent of the value of the 
eſtate, and diſappoint the ſucceſſion which he was limited to main- 
tain and preſerve, was good, theſe things would be all wry uſeleſs 
precautions: That it would be a novelty in the law, if, when the- 
ſame thing may be done in two different ways, one of them ſhould 
infer the higheſt puniſhment and forfeiture againſt the heir who 
{hould attempt it, and all his poſterity; and yet the other ſhould not 
only be ſafe, but alto ſucceſsful to operate the ſame extinction of the 
entail and deteaſance of the will of the maker. 

But the law does not admit of ſuch incongruity; for the import 
of limitations for preſerving the order of ſucceſſion has been long 
known and well defined; and as a fiar under ſuch limication cannot 
alter the courle of ſucceſſion directly, as litcle will he be allowed to 

evacuate 
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E 
evacuate it indirectly by any gratuitous deed which may tend to diſ- 
appoint it or render it ineffectual. Thus in the cale Sharp contra 
Sharp, January 14. 1631, the court found a mutual tailzie could 
not be altered by either party, without the conſent of the other, 
though the contracters could ſell or annailzie their lands. Lord Du- 
rie's opinion, in reaſoning on that deciſion, is clearly in favour of 
the purſuer; Alexander Binny contra Margaret Eiuny, January 28. 
1668; Sir George Mackenzie in his Inſtitutions, book 3. tit. 8. § 16. 


Lord Stair, book 2. tit. 2. § 59. | 
And the very caſe that here occurs is ſtated by Lord Dirleton, 


and anſwered, tit. Tailsies, queſt. 4. p. 300.; as alſo by Sir James 
Stewart in the ſame page, both whoſe opinions entirely ſupport the 
purſuer's plea. | 

It would be fixing too great an incongruity upon the law, to ſup- 
poſe, that a man ſhould be limited to tranſmit an eſtate, and yet at 
liberty to give away the value of it for a ſong ; that he ſhould be 
ſtrictly tied to a certain ſeries of heirs in penpetuum, and yet at free- 
dom to thake off the limitation when he has a mind, without any 
juſt or neceſſary cauſe. It is plain, that none of the learned writers 
on the law have thought this indirect method of deteating a limited 
ſucceſſion ought to be allowed; and the court is daily in uſe to re- 
duce ſuch deeds when done in diſappointment of a ſucceſſion limited 
by a contract of marriage; and betwixt this caſe and that, it is not 
eaſy to ſee a difference. | 

It is mere fallacy to ſay, that the contract of marriage is an o- 
ncrous deed ; and therefore no inquiry ought to be made into the 
extent of the proviſions. | 1 

The only thing which makes proviſions to be onerous in ſuch con- 
tracts, is the rationality of the extent. If they exceed all bounds, 
they are conſidered as gratuitous, ſo as not to defeat the granter's 


prior obligations. | 


It was further p/caded, That the compariſon which the defenders 
had uſed before the Lord Ordinary betwixt the contract 1751, which 
was faid to have been executed with conſent of Sir James Lockhart, 
and this contract 1755, is without any foundation. The difference is 
very wide betwixt the proviſions in theſe: two contracts. The firſt 
could in no event exhauſt the eſtate, the other muſt certainly do 
more than exhauſt it as ſoon as the proviſions ſhall become payable. 

It was allo plcaged, That the proof craved appeared to be entirely 
competent. The purſuer did not, as the defenders ſeemed to ſup- 
poſe, purpole to reduce a contract of marriage merely upon parole- 
evidence; for he has condeſcended on very ſtrong grounds for reſtrict- 
ing theſe proviſions; beſides the evidence offered of the antecedent com- 
munings, the exorbitancy of theſe proviſions, and the diſproportion 


they bear to the circumſtances of the eſtate, of which they do more 
than exhauſt the rents, are circumſtances which muſt neceſſarily be 


proved; and the court are never in uſe to divide proofs, or to «can- 


vats the relevancy of every particular fact before the proof is brought, 


far leſs to put a ſtop to any inquiry into the truth. 
| 8 ca de 4 


( as } 


Pleaded for the defender, That though an onerous or mu- 
tual deed of entail, or a ſettlement of an eſtate in a contract of mar- 
riage upon the heirs of the marriage, eſtablithes a right to ſuch 
heirs of entail or of the marriage, which cannot be vacated or diſ- 
appointed by any gratuitous or voluntary deed ; yet this will not ap- 
ply to the caſe in queſtion, which is the caſe of a voluntary deed of 
entail, impoſing a certain reſtraint upon the heirs of entail, by the 
mere will and deſtination of the proprietor for the time being. In 
the caſe of mutual entails or ſettlements in a contract of marriage, 
the parties contracting purchaſe, for a full and adequate confideration, 
a certain right and intereſt to themſelves and the heirs nominate 
in the eſtate ſo entailed ; and therefore, that bona jfides which regu- 
lates all mutual contracts, gives a title to challenge any deed which 
can, in juſt conſtruction, be underſtood to counteract the intentions 


of the parties covenanting, though the words of the covenant are 


not violated. 

Lord Durie's reaſoning, i in the caſe s contra Sharp, quoted by 
the purſuer, applies ſingly to the caſe of an entail made for a mu- 
tual onerous cauſe; but does in no ſhape apply to the caſe in 
hand. 

In the deciſion, Binny contra Binny, alſo mentioned for the purſber, 
che caſe was, that Margaret Binny obliged herſelf, by a voluntary 
bond, to reſign and ſettle her lands, failing heirs of her own body, to 
her father, and his heirs, and obliged herſelf to do nothing contrary to 


that courſe of ſucceſſion. Thereafter, in her contract of marriage, 


ſhe diſponed the land nomine dotrs to her huſband, The father's heir 
purſued Margaret to fulfil the bond. The Lords found, That ſhe 


was obliged to reſign with conſent of her huſband, conform to the 


© bond, ſeeing there was inhibition uſed before the contract ; but 
© they did not decide whether this clauſe would have eneleded the 
debts to be contracted by Margaret or her heirs upon a juſt ground 
© without colluſion; but found, that ſhe could not make a volunta- 
© ry diſpolition to exclude that ſucceſſion, in reſpect of the oblige- 
ment 0 do nothing in the contrary.” | 

This decifion, though unexceptionable, would not apply to the 
caſe in hand; but the defenders do maintain, that this deciſion 
was not agreeable to the principles of law. A voluntary ſettlement 
of ſucceſſion, though containing an obligation not to alter the de- 
ſtination of ſucceſſion, will certainly not bar the proprietor from his 
natural right of difpoſa , by any onerons and hora ſide contract. 
The contract of marr! age in which the wife's lands are diſponed to 
her huſband was of his nature, and ovyhrt to have been effectual; 
and Lord Bankton gives this clcarly as his opinion, vol. 1. p. 584. 

The opinion of Sir George | ViRcken zie and Lord Stair do not ap- 
ply to the cale in hand; the one relating to the alteration of ſucceſ- 
ton by a gratuitous deed, and the ot cher to a mutual oncrons entail, 
which | imports a greater reſtraint upon the powers of che heir of en- 

+ Than any voluntary tertlement can do. 
' he opinion quoted from Dirleton ani] Stewart's anſwers can be 

0 author ity in the preſent caſe, Dirleton s queſtlon ſuppoſes 
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2 very particular cafe, and the prohibition ſuppoſed by him extends 
to a general one, that the heir of entail ſhall do no deed by which 
the heirs nominated {hull be diſappointed of the ſucceſſion, and that 
he ſhall keep the tailzie inviolable; yet notwithſtanding this exten- 
five prohibition, by Dirleton's opinion, the heir of entail is fiar, and 
may diſpone the lands for onerous cauſes, = 

The prohibition in Sir James Loc khart's entail, is ſimply not to al- 
ter the order of ſucceſſion; but he lays the heirs under no other li- 
mitation. But, by the principles of our law, limitations by a vo- 
luntary ſettlement cannot be extended to any caſe beyond what is 
ſpecially expreſſed in the entail. The heirs of entail are abſolute. 
fiars, and have every power of proprietor, excepting in ſo far as 
they are expreſsly limited: They cannot vary the deſtination of ſuc- 
ceſſion: But they can do every other act which is competent to an un- 
limited proprietor, even although it ſhould conſequentially diſappoint 
the ſucceſſion ſettled by the maker of the entail ; and this is agree- 


able to the doctrine laid down by Craig, p. 343. and Stair, p. 228.; as al- 


ſo Mr Erſkine, p. 362. This doctrine has alſo been eſtabliihed by the 
deciſions of the court, June 17. 1746, Campbell contra Wightman ; 
November 9g. 1749, Sinclair contra Sinclairs. The application of 
what has been ſaid to this caſe is obvious. There is no limitation in 
Sir James Lockhart's entail of the heir's power to provide a wife and 
children ; and therefore there can be no ground to challenge his pro- 
viſion. | ie | 
2.75, It was pleaded, That the proviſions in this contract were no 
larger, if properly confidered, than the proviſions in Sir William's firft 
contract with Miſs Agnew, which was entered into with the appro- 
bation of Sir James the maker of the entail ; for though the pro- 
viſions to the daughters may at firſt view appear larger in the ſe- 
cond than in the firſt contract of marriage; yet there is this ma- 
terial difference, that in the firſt contract the proviſions bear annual- 
rent from the death of Sir William; in the ſecond, only from the 
marriage or majority of the daughters; and, upon a fair compariſon, 
it will appear, that of the two, the laſt is the moſt moderate, be- 
cauſe the difference betwixt the intereſt and aliment would bring the 
former greatly to exceed the latter. | 

It was alſo obſerved in general, with regard to the proof demand- 
ed, that a formal onerous contract executed in writing cannbt, by 
the fixed principles of our law, be liable to reduction upon parole- 
evidence. The formal deeds of parties in writing are legal evidence 
of what was finally ſettled amongſt them; and it would unhinge all 
ſecurity by written documents, if any regard was had to previous ver- 
bal communings, which are generally looſe and unſettled, and never 
can be retained in remembrance with any certainty. | 

* The Lords allowed a proof, the purſuer previouſly condeſcend- 


ing upon the facts he intended to prove, and the witneſſes 


* by whom he intended to prove them.“ J. Ma. 
Act. Wight, Ferguſon. Alt. Garden. | Clerk Kirkpatrick. 
No. XIII, 
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No. XIII. 


February 3. 1761. 


DAVID YOUNG 
Againft | 
FAMES RITCHIE. 


Subſcription of party after ſubſcription of inſtrumentary witneſſes, and 


not in their preſence, not valid. 


Aufs RITCHIE having purfued David Young for payment of a 

bond tor L. 261, granted to him by David Young and Archibald 

Campbell, Young derended himſelf by bringing a reduction of the 
bond as forged qgrvad his ſubicription. 

In theſe proceſſes the inſtrumentary witneſſes to the bond ed 
in ſwearing, that when they ſigned witneſſes to the bond, David 
Young was not preſent, neither was his ſubſcription at the bond. 

But as there were circumſtances in the caſe which created a ſtrong 
ſuſpicion that Young had, at an after- period, though not before the 
inſtrumentary witneſſes, ſigned the bond, Ritchie contended, That a 
proof of Young's ſubſcription, though after the date of the bond, 
and not in preſence of the inſtrumentary witneſſes, would validate 
the bond. Young, on the other hand, contended, That the bond was 


null and void. 
© The Lords found the bond not probative. . 


For Ritchie, Lockhart, Advocatus et Garden. For . Lung, Ferguſon, et Fo. Dalrymple, Clerk Fu/tice. 


No. XIV. February 3. 1701. 


AMES RODGERS and others, members of the town-council 


of Selkirk, 
| Againſt | 
ANDRE HENDERSON and others, 


Minors cannot vote at a Vorough-eleftton, 


HE five incorporations . the Fend n of Selkirk have each of 


them a deacon and a colleague, w ho repreſent them as mem- 
bers of the council. At the annual elections, each of theſe incor- 


porations ſends a leet of four to the council, who return a ſhort leet. 


of two, one of whom mult be the cho fer deacon, and he chuſes a 

colleague to himſelf. | 
James Rodgers and others, members of the ton. council of Sel- 

kirk, complained of certain irregularities committed in the annual e- 


lection 
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jection of that borough for the year 1760; and among other things 
it was objected, That two minors who had been admitted as members 
of the incorporation of taylors, had voted in adjuſting the long leet 
tranſmitted by that incorporation to the council; and that this was 
contrary to law, as no perſon under the age of 21 can have a vote in 
any ſtep of an election, whether of deacons, magiſtrates, or connſel- 
lors, in a borough, or in meetings of freeholders in a county. 
Auſibered, Imo, The objection was not inſtantly verified when the 
perſon complained of took their votes. 249, A minor may be ad- 
mitted a member of an incorporation, and when once admitted, he is 
of conſequence intitled to all the privileges competent to any other 
member. The law ſecures minors againſt being hurt, but does not 
deny them the exerciſe of their civil rights, which can be attended 
with no leſion or diſadvantage. It is indeed true, that a minor can- 
not vote in the election of a member of parliament, but that is by 
ſpecial ſtatute, which ſuppoſes that they are not diſabled at common 
law; and though the legiſlature has not thought proper to intruſt 


them in a matter of ſo great importance as the election of a member 


of parliament, there appears no reaſon why they ſhould not have a 
vote in the election of a deacon. 

The Lords ſuſtained the objection; and found that the perſons 
_. © complained of, being under the age of 21, could not vote. 


J. Co 
Act. Montgomery et Burnet. Alt. Macqueen et Leckhart. Clerk Pringle. 
No. XV, February 4. 1701. 
EARL of ABERDEEN 
A gainſt | 


HERITORS of NEW-DEER. 


A queſtion with regard ts the conſtituting an heritable right to tithes. 


FN a proceſs of modification and locality, at the inſtance of the 
miniſter of New-deer, the Earl of Aberdeen 7»//ted, That he had 
an heritable right to the tithes of his lands of Fedderat, and ought 
therefore to be ſubjected to no part of the augmentation, while chere 
remained any teinds in the pariſh to which the other heritors had 
not obtained heritable rights. 
In ſupport of this right to the teinds of Fedderat, the following 
ſtate of his titles was ſet forth. 
in 1620, the lands of Fedderat were given off by Irvine of Drum 
to his ſecond fon Robert Irvine, who was infeft upon a charter from 
the ſuperior. | | 
Robert Irvine was ſucceeded in the lands by Robert his ſon and 
| D _ heir, 


( 26 ) 


heir, who was infeft in 1670 upon a precept of clare . * 


this Robert many appriſings were led in the years 1669 and 1670 
by which the teinds of Fedderat, as well as the lands, were parteu⸗ 
larly appriſed. 

Robert Keith of Lentuſh cect right to ſeveral of theſe appri- 


ſings. He obtained alſo, in 1687, a diſpoſition of the lands and 


teinds of Fedderat, containing an aſſignment to an obligation for 
conveying theſe teinds, faid to have been granted by William Earl 
Marſhal in 1631 to Robert Irvine elder, with the charter and ſei- 
ſine following thereon; and alſo an alignment to a tack for five 
times nineteen and 203 years of theſe teinds: Bur neither this obliga- 
tion, nor the charter and infeftments ſaid to have followed upon it, 
nor the long tack, were extant at the time of this queſtion. The teinds 
had, however, been poſſeſſed by the proprietors of the lands of Fed- 
derat, without challenge for time immemorial. 


In 1673, James Irvine of Artamford obtained a decreet of appri- 


ſing of the lands and teinds of Fedderat for L. 10, 144 Scots. Artam- 
ford applied to Robert Irvine the proprietor, as Lentuſh had done, 
and obtained from him a voluntary diſpoſition of the lands and teinds, 


dated 25th November 1689, upon which he was infeft. The ſeiſine 


particularly bears infeftment in the teinds. 

In 1694, Keith of Lentuſh and Irvine of Artamford entered in- 
to a ſubmiſſion to Lord Rankeilor, who, by decreet-arbitral, de- 
cerned Artamtord to convey to Lentuſh his appriſings, and alſo the 
diſpoßition of the 28th November 1689; and, on the other part, de- 
cerned Keith to pay to Artamford 14,000 merks at Whitſunday 1694; 
and, if he failed to make payment or grant ſecurity betwixt and the 
roth of March then next, decerned that Artamford might enter to the 
pollcihton for payment of the annualrents of the ſam, and a fifth part 
more nomine dammni. 


Forbes of Balogie acquired right to 8 appriſings and adjudi- 
cations affecting the ellate of Fedderat; and, in order to compleat 


55 rizht to theſe lands, he, on the 7th December 1697, obtained a 
diſpo tion from Art amford, which narrates the decreet-arbitral, and 
ſubſumes, that Artamford had required Lentuſh under form of in- 
ſtrument to implement, and that he would not perform his part: 

And that ſeeing Forbes of Balogie had made payment to Artam- 
ford of the ſum of 14,000 merks, with the bygone: annualrents, 
and a fifth part more, (excepting what Artamford had previoully 
, uplifted out of the lande, conform to a condeſcendence then given 
in to Balogie): Therefore, to the effect Logie might be in a con- 
dition, not only to per form Artamford's part of the decreet- arbi— 
* tral, by tranſmitting the appriſing in manner therein mentioned, 

* but alſo that he might the more effectually recover payment of 


* the 14,000 merks and annualrents, the ſaid Artamford, for all 


right he had to the lands, ſold, annailzied, and diſponed, conform. 


© to and in terms of the decrcet- arbitral, and for ſecurity of the 


* 


ſums therein contained, to and in our of the ſaid Forbes of 
Palogie, me lands of Fedderat, with the teind-ſheaves and other 
C 

teinds 
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© teinds thereof, now by the ſaid decreet- arbitral declared to be re- 


« deemable for the ſaid ſum of 14,000 merks,” 

Upon the 22d of April 1698, Balogie, in conſequence of this dic. 
poſition, was infeft in the teinds as well as the lands. 

Balogie poſſeſſed the eſtate till his death in 1716. His ſon John 
Forbes was ſerved heir to him in ſpecial, and alſo in general. 

In conſequence of a decreet-arbitral pronounced in a ſubmiſſion 
betwixt this John and his father's creditors, the lands and teinds of 
Fedderat were fold by public roup, and purchaſed by the late Earl 
of Aberdeen; to whom, after being infeft upon a precept of clare_ 
conftat from Irvine of Drum, in the lands, but not in the teinds, 
John granted a diſpoſition, 14th October 1725, conveying the lands 
and teinds, and all writs and evidents, and particularly Artamford's 
appriſing. 

| U, on this ſtate of the rights, the Earl of Aberdeen contended, 1/t, 
Thar there was ſtrong preſumptive evidence, from the narrative of 
the diſpoſition 1687, that the reinds of Fedderat had been conveyed 
in 1631 to Robert Irvine: And, 244%, That by the poſſeſſion which 
bad followed under the diſpoſitions and infeftments granted by Ir- 
vine of Fedderat to Artamford, and by Artamford to Balogie, he had 


acquired an unqueſtionable right by preſcription. 


Anſwered by the heritors: There is no legal, nor even preſumptive 
evidence, that the Earl of Aberdeen's authors acquired right to theſe 
teinds from the Earl Marſhal i; and, as to the right he claims by 
rags. the Conveyance by Aruatrd to Balogie was only a 

ght in ſecurity. Artamford had himſelf no other right to the lands 
alter the decrect- arbitral, but a right in ſecurity for 14,000 merks 
redecmable by Lentuſh; no more was conveyed to Balogie, and no 
tract of time could transform this right in ſecurity to an abſolute 


right of property. 
Replied: A redeemable right has been found by the court to be a 


good title of preſcription. For example, where a wadſet is grant- 


ed a non Aumino, redeemable for a certain ſum, and the wadſetter 
poffelles for the ſpace of 40 years, the true proprietor has been found 
to have no right to the lands, not even upon payment of the wad- 
ict-lum; and therefore, if thereafter the wadſet be redeemed by the 


198 Hominus, his right, in conſequence of the poſſeſſion of the wadſet- 


ter, will be eſtablithed by the poſitive prefcription. This was deci- 
ded in a caſe which occurred in 1755, between Alexander Duke of 
Gordon and Macpherſon of Benchar, where the queſtion reſolved in- 
to this abſtract point of law, Whether preſcription, being compleat- 
ed upon a title that did not carry the total and abiolute right to the 
lands, was ſufficient to evict from the true proprietor any more than 
the right that was veſted in the party who pleaded the preſcription ? 
And the court found; That the wadſet in the perſon of Benchar, 
© and infeftment thereon, did not per /- exclude the Duke of Gor- 
* dons title; but ſuſtained the detence of preſcription, and allowed 
* Beiichar 10 prove his poſſeſſion for 40 years.“ By which deciſion, 
Eenchar the wadfetter was found to have an abſolute property by 
preſcription againſt all mortals, the reverſer only excepted. 

D 2 In 


; (88 } 


In the preſent caſe, the diſpoſition by Artamford to Balogie was 


granted for two purpoſes, 1/7, That Balogie might be in a condition 
to perform Artamford's part of the decreet-arbitral to Lentuſh ; and, 


24ly, That he might the more cllecually recover payment of the 


14,000 merks. 
If the diſpoſition had been ſimply granted for ſecurity of the 
14,000 merks; yet, by the poſſeſſion which followed upon it for 40 


years, an abſolute right was acquired to the whole ſubjects diſponed 


againſt every mortal except Lentuſh the reverſer, providing the 14,000 
merks were not, during that time, paid by intromiſſion, which, on ac- 
count of the other debts in Balogie's perſon, was not the caſe. 

But the diſpoſition by Artamford is not merely a right in ſecurity, 
ſince one of the purpoſes of granting it was, that Balogie might be 
in a condition to perform Artamford's part of the decreet-arbitral. 

. The Lords found, That the Earl of Aberdeen had produced à pro- 

per heritable right to his teinds, and ought to be rated ac- 
cordingly.' | | A. W. 


Act. Johr/ton. Alt. Garden, Ferguſon. 


No. XVI. | February 5. 1761. 


DONALD CAMPBELL 
_ Againſt 
COLIN CAMPBELL. 


If an interdifor is bound to communicate rights acquired relating to the 
interdifted perſon's eſtate. 


ONALD CAMPBELL had a valuable wadſet from Mr Campbell 

of Shawfield, the redemption of which was ſuſpended to the 

term of Whitſunday 1760. He had alto a tack from Shawfield 
which was to expire at the ſame time. 

Being a weak facile man, he interdicted himſelf to ſome of his re- 
lations : Colin Campbell his brother was one of them. 

Twelve years before the expiry of the wadſet and tack, Colin 
Campbell applied to Shawfield, and got from him a grant of both. 

Donald, with concourſe of his other interdictors, brought an ac- 
tion againſt Colin, concluding, that the benefit- of the tranſaction 
ſhould be communicated to him. 

Pleaded for Donald: Rights acquired by tutors, curators, factors 
named by them, and in general, by all factors, agents, and truſtees, 
relating to the perſon's lands for whom they act, accreſce to him; 
and the ſame rules ſhould take place with regard to rights acquired 
by interdictors. 

Anſwered for Colin: There is no general truſt between interdictors 
and the perſon interdicted. The interdictors have no management 
of 


„ 


of the affairs of the interdicted perſon: They have no accounts to 
render of their adminiſtration: The truſt repoſed in them reaches no 
further than the heritable eſtate: All that is expected of them, or un- 
dertaken by them, is to adhibit their conſent in token of their 
approbation of the acts and deeds of the interdicted perſon. No- 
thing leſs than actual fraud would be ſufficient to conſtitute a claim 
againſt an interdictor. | 

In theſe reſpects there is therefore a manifeſt and eſſential differ- 
ence between the caſe of an interdictor and the perſon interdicted, 
and the caſe of a minor and his curators, a conſtituent and his fac- 
tor, the truſtee and the truſter, who, by the nature of their offices, 
or from the truſt by them reſpectively undertaken, are bound to act 
in every reſpect in the manner molt beneficial for the intereſt of that 
perſon wnoſe affairs they adminiſtrate; from which the law may 
with reaſon preſume, that every right acquired by them, concerning 
that eſtate under their management, was for their conſtituent's be- 
hoof, or acquired by his means ; none of which can apply to the caſe 
of an 1nicrdictor. 

There was evidence produced to the court, that Colin knew of the 
interdiction; but the evidence was doubtful whether he had ated 
under the interdiction. 

The Lords had alioi1lzied ; but upon a reclaiming petition from 
Donald, craving a diligence to recover writings to prove that Colin 


had acted under the interdiction, the Lords * granted the diligence.' 
| J. M. 


Act. Ferguſon. Alt. Lockhart, Johnſton. 


No. 5. | | EO. February 6. 1761. 


Licutenant-General SINCLAIR, and other heritors of the Parith 
of Kinghorn, | 
| Againſt 
The Magiſtrates and Town Council of that Borough. 


Area of a church, how to be divided between a borough and a land- 
ward pariſh. 2d, In what proportion are they to pay the expences 
of repairing the church and manſe, | 


FX pariſh of Kinghorn is partly landward, and conſiſts partly 
of a borough of that name. By the ancient uſage of the pariſh, 
when the church and miniſter's manſe fell into diſrepair, the expen- 
ces neceſſary on that occaſion were divided into two equal parts, one 
_ which was paid by the town, and the other by the landward pa- 
Tun, | 

In 1759, the church and manſe being both in diſrepair, a meeting 


of the heritors and magiſtrates was called ; and it appearing, from 
an 
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an eſtimate given in, chat the expence of repairs would amount to 
L. 102: 18:10 Sterling, the magiſtrates and town-council were ap- 
pointed to make payment of one half of that ſum, conform 10 ue and 


5 ao, and the other half to be paid by the heritors, according to their 


reſpective valued rents within the pariſh. 

The magiſtrates brought a ſuſpenſion of this decree, 88 
that it was unequal and unreaſonable to impote one half of the bur- 
den of theſe repairs upon the town, and lay only the other half up- 
on the landward pariſh, which was extenſive and opulent, and inſiſt- 
ing, that the proper rule for ſettling the proportion of repairs to be 
paid by the inhabitants of the town as well as the heritors of the 
country pariſh, was their reſpective valued rents. On the other 
hand, it was maintained by the heritors, that the town had been in 
the immemorial uſe of paying one half of theſe reparations ; and 
that they had no reaſon to complain, as they poſſeſſed a much larger 
{hare of the church-area: At the fame time, the heritors were indifferent 
in what proportion the diviſion of repairs was made, provided the 
area of the church was divided in the {ame proportion. And in or- 
der to have this matter ſettled, a proceſs was brought at the inſtance 
of the heritors againſt the magiſtrates and community of Kinghorn, 
for having the church-area divided amongſt them according to their 
e intereſts. | 

* The Lord Ordinary found the defenders liable in a ſhare of re- 
* pairing the manſe, office-houtes, and kirk of Kinghorn with the 
* heritors of the landward part of the pariſh, in proportion to the 
amount of the ceſs paid out of the. borough of Kinghorn, and 
that out of the landward part of the pariſh; and that the defend- 
© ers are intitled only to the poſſeſſion of a {hare of the area of the 
* Kirk eileiring to that proportion.” | 

Pleaded in a reclaiming bill for the defenders: 1%, The eſtabliſh- 
ed and general rule by which repairs are always proportioned, is ac- 
cording to the valned rent of the pariſh, and not according to the 
proportion of the ceſs payable ont of it. The 5 F: yable by any 
town to the royal boroughs 1s not according to any valued rent, and 
variable according to the circumitances; More than ore half of the 
ceſs raid by the borough of Kinghorn is levied don. the different 
trades and employ ments within the town and this part of the cets 
which is paid by the trades, and which 5 neither 1 npoſed on their 
lands in the pariih, nor their houſes and borough-acres, is by no 
law ſubjected to ſuch public burdens. Suppoie a gentleman ſhould 
have a thriving and populous village upon his eſtate, this will not 

vary the rule, Jad he will ouly be Goliged to pay tuch rcpairs in 
proportion to his valued rent. | | 

24, It will be attended with very great hardhip upon the inhabi- 
tants of this borough, if they are only found intitled to a ſhare 
of the church-aree in proportion to the thare which, by the former 
part of the interlugutor, they are to pay of the repairs, Rather 
than ſubmit to this inconvenience, they would agree to pay for the 
repairs c the ckurch in proportion to the area they at p reſent poſ- 


els, notwithſtanding the ditparity between ther vi ned rent and 
that 


(1 


that of the land ward pariſh. At the ſame time, they apprehend that this 
cannot in reaſon entend to the manſe, which, by the univerſal practice, 
is ſupported by the proportion of the valued rent. The different 
ſocieties and individual inhabitants of the borough have, by long 
poſſeſſion, acquired a right of property in their lofts and feats, which 
cannot be taken from them; and it would occation much confuſion, 
if a new diviſion were to take place. 

Anfeered for the purſuers : The burden of repairing the kirk and 
manſe muſt lie upon the heritors in the {ame proportion in which 
they are intitled to a {hare of the area; and this proportion ought to 


be aſcertained according to the extent of the intereſt which every he- 


ritor has in the pariſh, As the property of the church is common to 
all the heritors, it cannot belong to them in any other proportion 
than that which correſponds to their property within the 'parih ; 
20th February 1759, heritors of the parith of Faulkland- contra the 


 kirk-ſeflion, Dict. vol. 1. p. 527. The only queſtion therefore is 


how the extent of their property or intereſt in the pariſh is to 
be aſcertained ? The undoubted rule of dividing ſuch burdens a- 
mong landward heritors, 1s the valued rent, which has been agreed 
on as much more expedient than entering upon proofs of real rent, 


improvements thereof, and deductions from the ſame; and as this 


is the rule among the landward heritors themſelves, ſo, when a bo- 
rough happens to be ſituated in a pariſh, the neareſt eſtimation that 
can be taken to correſpond to the general rule, is to compare the ex- 
tent of the ceſs annually payable by the borough, with that which 
is paid yearly out of the remaining lands in the parith, and to di- 
vide the burden of repairs in the ſame proportion. No other rule 
can be taken to anſwer the intention of the law. Neither has any 
dliſtinction ever been made in this reſpect between the church and 
the manſe; the one as well as the other mult be repaired and upheld 
by the heritors, and the method of levying the repairs has at all 
times been the ſame with regard to both: 

In the vext place, whatever rule ſhall be adopted with regard to 
proportioning the repairs between the town. and country pariſh, the 
civiſton of the area muſt neceſſarily correſpond to the fame rule: 
For 1t is an eſlential principle which no law can diſpenſe with, that 
the burden mult be allocated among the ſeveral parties in the ſame 
Proportion that the property of the ſubject thereby affected is to be 
divided among them: * Quem ſequitur commodum, eum debet fe- 
* qui et incommodum.“ No polletſion for any length of tune can in- 
title a party to ſhare in the area of a church who has no property 
in the parith; and as little can any poſſeſſion intitle an heritor to a 
greater ſhare of the church than correſponds to the lands he has in 
the pariſh, This would be to eſtabliſh a preſcriptive right without 
a title, nay, even contrary to the title of the party, which mult, 
trom the nature of the thing, be bounded by the property he has in. 
the pariſh. - 

N. Z. What the Lords chiefly regarded in the queſtion about di- 
viding the area, was the immemorial poſſeſſion. And with reſpect 


to the other point of the repairs, it was at laſt agreed on by both 
parties, 
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( 32 3 
parties, that the borough ſhould continue to pay one half and the 
heritors the other. 

The Lords found, That the community of the borough were 
© intitled to retain poſſeſſion of that proportion of the area of 
© the kirk of Kinghorn preſently poſſeſſed by them; and 
© that the heritors of the landward pariſh were alſo intitled to 
© retain poſſeſſion of that proportion of the area of ſaid kirk 
« preſently poſſeſſed by them, without prejudice to the heri- 


tors of the landward pariſh dividing the ſaid proportion of 
the kirk aſcertained to belong to them in common, and to the 


* community of the borough, dividing the proportion of ſaid 
© arca aſcertained to continue with the community. And of 
* conlent found, That as the community of the borough of 
* Kinghorn had been in uſe to pay one half of the repairs 
of the kirk, manſe, and office-houſes; therefore that they 
c 


were liable in the one halt of the preſent repairs, and al- 
* ſo in the half of all repairs on ſaid kirk, manſe, and of- 


fice-houſe, in time coming. - J. Co 


Act. Ferguſon. Alt. Garden. Clerk Gibhſen. 


No. XVIII. February 7. 1701, 


FAMES BRUCE of Kinnaird 
Againſt 


Mrs ACNES CLEN widow of the deceaſed David Bruce of 
Kinnaird, and her children. 


Additional paſinuptial ſettlement made upon a ſecond wiſe and her chil- 
aren reduced as exorbitant, et contra fidem gf the flit marrioge-con- 
iract. | 


AviD Brvce of Kinnaird, in his marriage-contract with Mrs 
Marion Graham his firſt wife, in confideration of 10,000 merks 
received with her, became bound to ſettle his whole lands and eſtate 


of Kinnaird and others upon the heirs-male to be procreate of that 


marriage; which failing, the heir-male of any other marriage; 
which failing, the heirs-temale, &c. He likewiſe obliged himſelf to 
provide Mrs Marion Graham in an annuity of L. 100 Sterling, 
and to infeft her in the houſe and yards of Kinnaird in liferent, du- 
ring the minority or not marriage of the heir, and the ſaid Mrs 
Marion's viduity; and ſuitable proviſions were alſo ſettled on the 
younger children. 

The purſuer, James Bruce, was che only chil] of this marriage. 
The free yearly rental of the eftate was L. 395: 3: 1 Sterling, in 
which computation the parks of Kinnaird were citimated at L. 50 
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1 
David Bruce, after the death of his firſt wife, married Mrs Agnes 


Glen the defender; and, by a poſtnuptial contract of marriage, bound 


himſelf to infeft her in an annuity of L. 100 Sterling, to be uplifted 
forth of his lands of Kinnaird, in caſe ſhe ſhould ſurvive him, and 
he alſo bound himſelf to ſecure the ſum of 36, ooo merks to be di- 
vided among the children of the marriage in manner therein men- 
tioned. Of this marriage there exiſted twelve children, eight of 
whom ſurvived their father. 

In 1753, after this marriage had ſubſiſted for many years, Mr Bruce 
executed another deed in favour of his wife, reciting the former pro- 
viſion made to her; and that he was now reſolved for certain one- 
rous cauſes and conſiderations, to grant to the ſaid Mrs Agnes Bruce 
his ſpouſe, for the berter ſupport of her and her children procreated 
in the ſaid marriage, an additional jointure and proviſion during all 
the days of her lifetime, in caſe the ſhould happen to ſurvive him; 


therefore he bound and obliged him, his heirs and ſucceſſors, duly 


to infeft and ſeiſe the ſaid Mrs Agnes Bruce in liferent, in caſe ſhe 
ſhould happen to ſurvive him; as alſo, Alexander Bruce his eldeſt 
ſon of that marriage; and failing of him by deceaſe before the ſaid 
Mrs Agnes Bruce, then to the next immediate elder brother of the 


ſald marriage, and that for the ſpace of five years after her deceaſe, 


in all and haill the manſion-houſe of Kinnaird, office-houſes, yards, 
gardens, and the whole encloſures lying round the houſe. 

Mr Bruce alſo, about the ſame time, executed a very ſtrict deed 
of entail, the intention of which was to ſecure the eſtate to the chil- 
dren of the ſecond marriage, and to reſtri& the ſon of the firlt mar- 
riage to a liferent. — 

The purſuer having brought a reduction of both theſe deeds, the 
defenders acquieiced in a judgement of the Lord Ordinary, reducing 
the entail; and the queſtion being reported with regard to the other 
deed, ſettling the houſe, garden, and incloſures, upon Mrs Bruce in 
liferent, and the ſon of the ſecond marriage, for five years after her 
death; the purſuer ze, That it ſhould be reduced as gratuitous 
and unreaſonable, and in expreſs contradiction to the tenor of the 
marriage- articles between Mr Bruce and the purſuer's mother, on 
the faith of which that marriage had been contracted. 

Anſwered for the defenders : It is a point eſtabliſhed, That when a 
man provides his eſtate to the heirs of a marriage, he continues to 
be tar, and though he cannot do any deed purely gratuitous and 
fraudulent to diſappoint the heir, and fruſtrate the ſettlement of ſuc- 
ceſſion; yet he has an unqueſtionable power to burden his eſtate for 
rational and onerous cauſes. The deed in queſtion cannot be con- 
ſidered as a fraudulent device to diſappoint the heir's right of ſucceſ- 
ſion; on the contrary, it was a moderate and rational exercife of the 
father's right of property in the eſtate, for a pious and neceſſary pur- 
pole, without any heavy or perpetual burden upon the heir's right 
of ſucceſſion. Mr Bruce had a greater family by his ſecond wife 
than was expected when the contract of marriage was entered into 
with her; and when a father, finding that the proviſions made for 
his younger children are, by their great number, become too ſcan- 

ty: 


(  } 


ty, gives his wife an additional income or annuity, expreſsly for the 
urpoſe of enabling her to ſupport and educate a numerous family 3 
of infant-children, ſuch deed cannot be pronounced to be either 1 
merely gratuitous, irrational, or fraudulent. E 5 3 
he Lords ſuſtained the reaſons of reduction of the additional 1 

« proviſion; and refuſed a reclaiming petition for the defenders.' 1 

| J. o. 5 


Ad. Sir David Dalrymple, et Ferguſſon Alt. Garden, et Lockhart, Clerk Tuſtice. 
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ll No. XIX. February 10. 1701. F 
| | ALEXANDER STEPHEN merchantin Leith | 
| 0 Againſt | | 

| | The OFFICERS of the Cuſtoms at Stromneſs. 


Action of damages purſued before the high court of admiralty, againſt 
officers of the cuſtoms for ſciſing and detaining a ſhip, found to be a mari- 
time cauſe, and advocation of it refuſed. | 


— — — — > 

; 8 * * 

—— —-½ —* — 
— — . . . —— 
— — ———— — 


1 HE ſhip Erſkine of Alloa, John Nicoll maſter, loaded with rum 
kl in great and ſmall caſks, belonging to Alexander Stephen mer— 
10 chant in Leith, arrived in the harbour of Stromneſs upon the 3d of 
1 Auguſt 1759; and ſome days thereafter, Andrew Roſs collector of 
1 the cuſtoms, and ſome of the other officers at that port, ſuſpecting 
| that ſhe was upon a ſmuggling voyage, laid hold of the ſhip, carried 
| her fails on ſhore, unloaded part of the cargo, and made a ſeiſure 
| of 14 ſmall calks of rum, containing 42 gallons each, and then al- 
lowed the thip to proceed on her voyage with the reſt of the cargo, 
after having detained her from the 8th of Auguſt to the 1 5th of Sep- 
tember, | | | 
| The 14 ſmall caſks being returned for ſciſure, an information was 5 
Wl ſiled in the court of exchequer, in name of the ſciſure- maker; and 
10 Alexander Stephen having appeared and claimed the property, the 
cauſe went to iſſue. 1 
In che mean time Stephen brought an action of damages before the 
high court of admiralty for the ſeiſure of the ſmall caſks, and for 
reparation of the loſs ſuſtained by the detention of the veſſel for ſo 
long a time, and damage done to the large caſks in loading and re- 
loading the cargo. The judge-admiral ſtopt procedure in the cauſe 
until the merits of the ſeiſure depending in the court of exchequer 
ſhould be firſt tried. Accordingly, the trial came on in july there- 
after, and the jury returned a verdi for the defender; but the 
court, in reſpect of the circumſtances of the caſe, * certified upon the 
record, That it appeared to them that there was a probable cauſe 
for the ſeiſure.. And the action of damages being then inſiſted in, 


(48 1} 


the judge-admiral pronounced deeree, aſſoilzieing the defendants 
from all the concluſions of the purſuer's libel, | 

The purſuer offered a bill of advocation to the court of ſeſſion, 
founded upon the alledged iniquity of the judge-admiral's interlocu- 
tor, which advocation was objected to by the defendants as incompe- 
tent, in reſpect that the cauſe was ſtrictly maritime; and therefore, 
by act 16. par. 1681, could not be brought by advocation to the 
court of ſeſſion. 5 

Pleaded for the purſuer : This action might have been originally 
brought before the court of ſeſſion, and therefore may be removed 
to it from the court of admiralty by advocation. The privative 
juriſdiction which the ſtatute 1681 gives to the judge-admiral re- 
ſpects thoſe caſes only which, from the nature of the action, can 
only be purſued in the firſt inſtance before that court. The abuſes 
committed in the preſent caſe were of a mixed nature, committed 
partly on the ſea, partly on the land; for though the offence was 
begun by laying hold of the veſſel in the harbour of Stromneſs; yet, 
as the ſails and other apurtenances of the ſhip were carried to land, 
and there detained, the crime becomes of a complicated nature, and 
a cumulative juriſdiction thereby ariſes to the court of ſeſſion, or 
judge-ordinary, as well as to the admiral, to take cogniſance of this 
complicated offence. Beſides, though a crime or delict committed 
upon the high ſcas may be only competent before the admiral ; yet 
where it happens in a port within the limits of Scotland, the action 
of damages thence ariſing is not, ſtrictly ſpeaking, a maritime cauſe, 
but may competently be brought before any judge-ordinary. Cauſes 
maritime are thoſe which have a neceſſary connection with naviga- 
tion, ſuch as queſtions concerning charter-parties, mutiny on board 
a ſhip, Sc.; but the illegal ſeiſure and detention of a thip or cargo 
when in port, is by no means of that kind. : 

Pleaded tor the defenders : By act 1681, the high court of admi- 
* ralty is declared to have the ſole privilege and juriſdiction in all 
maritime and ſeafaring cauſes, foreign and domeſtic, civil or cri- 
* minal, within this realm; and the act prohibits and diſcharges all 
© other judges to meddle with a deciſion of any of the ſaid cauſes in 
* the firlt inſtance, and expreſsly prohibits and diſcharges all ad- 
* Vocations in the foreſaid cauſes from the ſaid court of admüralty to 
the Lords of ſeſllon, or any other judges whatever.“ In the preſent 
caſe the action of damages is founded ſolely upon the illegal ſeizure 
and detention of the ſhip and cargo. 'The detention of the ſails on 
ſhore created no damage, becauſe they could be of no uſe to the 
owner while the 1thip itſelf was detained ; and therefore, as the ſei- 
zure and detention in this caſe was not only made but continued 
upon the ſca and in the harbour of Stromneſs, it is impoſſible to 
doubt that the action of damages thence ariſing is a ſimple mari- 
time cauſe, ſubject to the privative juriſdiction of the admiral in the 
firſt inſtance; and the only juriſdiction competent to the court of 
ſeſſion, is that of reviewing the admiral's decree by ſuſpenſion or 
reduction. „ 


E 2 | The 


' TT > | 
The Lords found the advocation not competent ; and therefore 
refuſed the bill. J. c. 


Act. Lockhart. Alt. Advocatut. Clerk 70 the Bills, = | 9 


No. XX. | February 11. 170 I. . ö 


MAR TON WRIGHT and Huſband 
Againſt 
MARGARET and MARY WRIGHTS. 
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Legacy cannot be conſtituted in the form of a bill. 


Oun Walon of Faſter-glins died in . line iſſue, Tho- A 
mas Wright, who ſucceeded him in his land-eſtate, and Marga- 1 
ret and Mary Wrights, who ſucceeded to the executry. 

Thomas Wright the ſon had a natural daughter Marion, who, at 
the age of ten, had been taken into John Wright's family ; ö and a 
year before his death, when {ſhe was about 16 years old, received 5 
from him a bill eee in her favour for 1000 merks Scots, payable 9 
the firſt term of Martinmas after his deceaſe. | 

In a proceſs at Marion's inſtance againſt her father the heir, and =. 
againſt Margaret and Mary Wrights the executrix of John, before 
the ſheriff of Stirling, for payment of this bill, the ſheriff having, 
before anſwer, ordained the purſuer to condeſcend on the value for 
which the bill was granted, Marion condeſcended, That ſhe had 
* ſerved John Wright as his houſe-keeper for ſeven years and up- 
* wards, and that the bill had bcen granted in payment of her 
* wages for ſaid fervice:' At the ſame time ſhe acknowledged, that 
there had been no particular ſtipulation for wages. The theriff ſuſ- 
tained the bill as a good ground of debt, and decerned for 6 
ment. 

Pleaded for Margaret and Mary Wrights, in a ſuſpenſion of this 
decree: From the charger's own condeſcendence, it is plain, that no 1 
value was given for this bill: She was but ten years old when ſhe x 
went to live in Mr Wright's houſe, and ſhe was only ſeventeen when 7 
he died; ſo that her ſervices when in his family could be of very 2 
little value ; he did not keep a ſervant leſs upon her account; and, 1 
at any rate, her aliment during that time was a ſufficient recom pence = 
tor her ſuppoſed ſervices. The bill therefore muſt be conſidered as a 
mere donation or legacy ; which 1s further evident from this, that 
it was taken payable at the firſt term after the granter's death, which 
might not have happened for 20 or 30 years from the date. A wri- 
ting of this kind is null and improbative by the law of Scotland, | 
being deſtitute of thoſe ſolemnities required by the act 168 1. It is 
true, that bills are an exception from the ſtatute, and have many ex- 4 
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traordinary privileges; but then they muſt be confined to their own 
proper ſphere of facilitating commerce; when converted to other uſes, 
= they have no privilege, and are altogether improbative, as not cloth- 
E | ed with the legal ſolemnities. The conſtituting a donation or lega- 
1 cy, is a tranſaction in which trade is no way concerned; and there- 
Ty fore a bill granted in that view, and for that purpoſe, is a null deed : 
” S$Soit has been found in a variety of caſes, 13th February 1724, Hut- 
1 ton contra Huttons; Home, gth November 1722, Fulton and Clerk 
*. contra Blair; zd December 1736, Weir contra Parkhill. 
1 Anſwered for Marion Wright: There is no doubt of Mr Wright's 
7 intention to beſtow this liberality upon her; and the intention was 
$ highly reaſonable ; the attended and nurſed him during the laſt years 


ning parent. Had ſhe not been in her grandfather's houſe, the might 


NO 1 . 
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of his life, as it became a dutiful child towards an aged and decli- 


have been in other ſervice and earning a ſtock for herſelf. It will 
therefore be hard if ſhe is allowed nothing in name of wages from 


her grandfather, when it evidently appears to have been his inten- 
tion that ſhe ſhould have them. The bill cannot be conſidered as gra- 


> tuitous. The onerous cauſe was ſeven years ſervice and attendance 
upon her grandfather. In the caſe of Fulton and Clerk contra Blair, 
it was acknowledged that no value was paid for the bills; and the 
deciſion ſeems to imply, that if any onero/ity had been condeſcended 
on, the bills would have been ſuſtained: Beſides, there does not ap- 


* 


pPear any ſolid reaſon why a man may not make a preſent by bill; 


” and if it bears value, why it ſhould not be binding as effectually as 
> if value had been given. The onerous cauſe is the will of the ac- 
” cepter, which ſays, he ſhall be owing ſuch a ſum to the drawer. In 
the caſe of Barber contra Hair, 3d February 1753, the court ſuſtain- 
ed blank indorſations to bills by a huſband to his wife upon death- 


of the indorſee, and are of the ſame nature with bills; yet theſe in- 


and gratuitous. | 
Replied for the ſuſpenders: The caſe of Barber againſt Hair does 
not apply. The only queſtion there was, Whecher a gratuitous in- 
= dorlce was intitled to take the debt? This was no conſtitution of a 
ne debt, but only a tranſmiſſion of a debt formerly created; and 
although value is abſolutely neceſlary to the conſtitution of a bill, 
1 yet where once conſtituted, there is no doubt that it may be proper- 
1 ly tranſmitted by indorſation without any value paid by the indor- 
wo ſee. Huch indorſations are every day practiſed, and are indeed ne- 
1 ceſſary in the courſe of trade, as bills are often put into the hands of 
truſtees in order to recover payment. 


1 Sugge/ted on the bench: That though the writing founded on was 
1 not a proper bill, it might be ſuſtained as evidence of a legacy along 
4 with other circumſtances; but the plurality were of opinion, that ir 


was totally null. 


The Lords found, that the bill in queſtion, appearing to be of the 
* nature 


* 
* 
* 
„ 
1 * 
» 
8 
= 
7 7 
7 8 
ORE 
F 
=” 
* 
7 ; 
: 
oh - 
Yor oh 
LE 
545 oh 
£7: 
> 
„ 
I 
Vp 
ix 
. 
ST; 
> 
WE i 7 
2 I 
+ 
9 
8 * + 
© 8 
8 
»& Ap: 
7 
2 4 = 
7 
1 
3 
"4 
8 
4 


bed. Indorſations are new draughts upon the accepter in favour 


dorſations were ſuſtained, though acknowledged to be on death-bed, 


TT 
nature of a legacy, was not a ſufficient ground of action, and 
« would not be aſtructed by collateral evidence.“ J. o. 


For the charger, Walter Stewart. For the ſuſpender, Macgueen. Clerk Kilpatrick. 


No. XXI. February 11. 1761. 


WILLIAM MITCHELL 
Againſt 
DAVID MACILNAY. 


Extrinſic quality. 


ILLIAM MITCHELL, in right of Andrew Maclure executor 

confirmed to Michael Maclure, brought a proceſs againſt 

David Macilnay before the bailie of Carrick in 1748, tor payment of 

a bill dated December 1 3th 1733, accepted by Macilnay, and pay- 

able to Michael Maclure, but not ſubſcribed by Maclure as drawer, 

his name being only in the body of it, and the writing not holo- 
graph of him. | 


The purſuer offered to prove the acceptance of the bill by the de- 


fender's oath, and that the contents thereof were reſting owing ; but 
the defender having failed to compear, the term was circumduced, 
and decree went in abſence againſt him. 

Pleaded in a ſuſpenſion of this decree, 199, That the bill was 
void, as not being ſigned by the drawer, nor holograph of him. 
240, That no part of the debt was reſting owing, which the ſuſpend- 
er was ready to depone, if the circumduction were taken off. 30, 
That the ſuſpender himſelf was one of the neareſt in kin of Michael 
Maclure, and as ſuch intitled to a ſhare of the bill in queſtion as 
part of Michael Maclure's executry, and likewiſe to a {hare in right 
of Katharine Macilnay, another of the neareſt in kin, conform to her 
aſlignation in his favour. 5 


The Lord Alemore Ordinary, found it relevant to be proved by 


* the defender's oath, that he accepted the bill libelled on, payable 


© to Michael Maclure, and that he was owing the contents to him at 
* the tune of his death.“ The defender accordingly emitted the follow- 
ing oath: * Depones, That the ſaid bill is a true bill, and was really 
accepted by him, payable to Michael Maclure for L. 9 Sterling, 
© the ſum therein contained: That Michael Maclure, at the time of 
the deponent's accepting the ſaid bill, was ſtaying in the deponent's 
houſe in Troſtoun, where he had been about a fortnight before: 
That the ſaid Michael continued to live in the deponent's houſe for 
about eiglit years thereafter, part of which time the deponent reſided 
in Balbeg; all of which time he lived at bed and board juſt as the de- 
ponent did himſelf; That upon Maclure's firſt coming to live with 
the deponent, there was no agreement betwixt them what he ſhould 
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1 pay for bed and board ; but that about three years thereafter, 


« Maclure and he agreed on that head, and Maclure condeſcended 
to pay him twenty {hillings Sterling per quarter: That there was 
nobody preſent with them when this agreement was made; and 
that Maclure never paid him any money to account of his bed 
and board. Depones, That Maclure told him, the payment of the 
bill in queſtion ſhould never be demanded of him; and that Mac- 
lure went away from the deponent's houſe a viſiting, and after 
eight days illneſs, died about a fortnight thereafter : That the de- 
onent ſaw him before he died, but was then ſpeechleſs. Depones, 
That Michael Maclure, during his ſtay with the deponent, did not 
work to him any way as a ſervant; but that for two or three ſum- 
mers firſt after he came, he overlooked the deponent's herds ; that 
is, he ſhowed them how to put the cattle upon the graſs, and to- 
keep them out of the corns. Depones, That during the time of 
Maclure's ſtaying with him, as ſaid is, the deponent provided ne- 
ceſſaries to him, ſuch as ſtockings, ſhoes, ſhirts, and other neceſ- 
faries, to the extent of about 40 ſhillings Sterling. Depones, That 
he paid a ſhare of Michael Maclure's funeral expences, particularly 
for bread to Mr Macmin in Dalmellington, for drink to William 
Logie in Straton, for his dead linens to John Chalmers merchant 
in Straton, and otherways to the beſt of the deponent's remem- 
brance, in all to betwixt L. 3 and L. 4 Sterling. Depones, That the 
contents of the bill above mentioned was really owing to Maclure 
at the time of his death; but that the ſame is more than overpaid. 
by his board, and the money he paid our at his funerals, as above, 
© and for the neceſſaries to him while in life, as atoreſaid.” 5 
The Lord Ordinary, upon adviſing this oath, found the quality con 
tainedd in it extrinſic, and decerned againſt the defender for payment 
of the principal ſam in the bill and intereſt thereof; but found, that 
* the defender, in his own right, and as having right by aſſignation 
from another of the ſeven neareſt in kin of the deceaſed Michael 
Maclure, was intitled to retention of two ſeventh-parts of the ſaid 
ſums . | 
| Plaatd for the defender in a reclaiming bill: The debt in queſtion 
does not depend upon the bill, which is entirely void, but ſtands ſole- 
ly upon the defender's oath, and therefore may be taken away by 
the ſame mean of proof by which it was conſtituted. The circum- 
ſtance of reſting owing was exprelsly referred to oath; and the de- 
polition bears, that the contents of the bill were more than overpaid 
by the board, funeral expences, and other neceſſaries; and that Mac- 
laure expreſsly promiſed never to demand payment of the bill. The de- 
fender therefore has deponed negative as to reſting owing, and this 
quality is an intrinſic part of the oath. If the verity of the ſubſcrip- 
tion had been the only thing referred to oath, the quality adjected 
might have been conſidered as extrinſic; but here the writing was en- 
tirely null; it was neceſſary therefore to prove the conſtitution of the 
debt; and where a debt is eſtabliſhed on a perſon by his own oath, he 


* 
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ought to be allowed to relieve himſelf of it in the ſame way. Thele 


principles have been eſtabliſhed by deciſions, 11th February 1634, 
 Callanbrae 


{ 49 ) 


Caſſanbrae contra Irvine; 13th February 1633, Rankine; 14th January 


1737, Moflat; Gosford, 16th February 1669, Brown contra Mitchell; 

17th January 1727, Lauder contra Macgibbon and Modina, and fan 
dry others obſerved in the Dictionary, Voce Qualiſied Oath, To which 

may be added a late caſe, Bell and Innes contra Hardie 1758. By 
theſe deciſions this general principle ſeems to be eſtabliſhed, That 
where the debt owes its conſtitution to the oath of party, its ſubſiſtence 
mult depend upon the ſame. Neither can it make any difference, 
whether the quality adjected appears to have taken its riſe at the con- 
ſtitution of the bargain, or afterwards. The thing referred to oath 
18 re/ting owing, and it is enough for the defender to ſwear, that the 
debt is not reſting owing, whether the ſtipulation or bargain by 
which it was extinguiſhed happened at the time of granting the bill, 
or only took its riſe at an after period. 

Anfwered for the purſuer: Where reſting owing 1s offered to be 
proved by the defender's oath, every quality is held to be extrinſic, 
which is not immediately connected with the debt offered to be pro- 
ved, or the tranſaction which gave riſe to ſuch debt. If the defender 
had depoſed, that, at the time of the loan, it was a part of the a- 


greement between him and Michael Maclure, that payment of the 


debt was to be made by the board-wages then agreed on, this would 
have been an intrinſic quality; and poſſibly the ſame would have been 
the caſe, if he had expreſsly ſwore, that, at any ſubſequent period 
it had been agreed, that the board was to impute in payment of the 
bill: But as he has only depoſed, that, at the diſtance of three years, 
an agreement was made for board, without adding, that the board 
was to be imputed in payment of the bill; this has no immediate 
relation to the original loan; and therefore the claim for board ſtands 
intirely upon the footing of a ground of compenſation unconnected 
with the bill, and of conſequence muſt be otherwiſe proved than by 
the ſubpoſed creditor's oath, where no reference is made to it. The 
ſame obſervation holds with reſpect to the other furniſhings ſaid ro 
have been made to the defunct; and the alledged promiſe made by 
Maclure, not to demand payment of the bill, 1s equally extrinſic. 
The whole deciſions appealed to by the defender, clifter from the pre- 
ſent caſe in this, that, in every one of them, the quality was imme— 
diately connected with the ground of debt; whereas here the quality 
_ achected by the defender reſolves clearly into a claim of compenta- 
tion; and it is eſtabliſhed by a variety of deciſions obſerved under 
the title in the Dictionar y above cited, that ſuch claim is extrinſic. 
Ihe Lords found the quality of the oath extrinſic ; but found the 
defender intitled to retain the ſum in the bill, until the char- 
* ger or his cedent accounted to him for two ſeventh-parts of 
Michael Maclure's executry ; and found the defender intitled to 
* plead compenſation on fuch articles of furniſhings as he had 
already inſtructed, or could inſtruct, that he had laid out on 
Michael Maclure's funeral.“ 5 


2d. Montgomery. Alt, „/. Stewart. Clerk Kilpatrick. 


February 


5 


No. XXII. z February 17. 1761. 


OHN GORDON of Achanachie, and Mr Alexander Gordon of 
” Whitley Advocate, his truſtee, 


Againſt 


GRIZEL OGILVIE, eldeſt daughter and heireſs of Mr John 
Ogilvie Advocate, 


Apparent heireſs having made up titles in the perſon of a truſtee by an 
adjudication upon a truſt-bont, in order to challenge her predeceſſor's 
deed ; and decrectrabſolvitor having paſſed againſt ber, this was found 
a res judicata againſt the next apparent heir making up titles in the 


ame manner, and challenging the deed. 


Nprew MiDDLETON of Balbegno was twice married. By his 

firſt wife he had a daughter Eliſabeth, married to Charles Gor- 
don of Achanachie, and mother of the purſuer. By his ſecond he 
had three ſons, of whom Robert the eldeſt ſucceeded him i in his eſtate 
of Balbegno. 

Robert married a ſiſter of Mr John Ogilvie advocate; and his two 
brothers having predeccaſed him without iſſue, and he himſelf hav- 
ing no children, he, in 1709, ſettled his lands and eſtate of Balbegno 
upon his brother-in-law Mr John Ogilvie, declaring the ſame to be 


redeemable for a roſe noble, by himſelf, or any heir-male or female 


of his body, upon ſuch heir attaining the age of 21 years. 
Upon Robert's death in 1710, Mr Ogilvie entered into poſſeſſion 


of the eſtate, and took out a charter under the great ſeal, upon which 


he was infeft. | 
Eliſabeth the ſiſter threatened a reduction of the above deed ; and 


having likewiſe ſome claims on her brother's executry, an agreement 
8 V5 | 


was at laſt entered into between Mr Ogilvie on the one part, and 
Charles Gordon, Eliſabeth's huſband, on the other; whereby Charles 
Gordon, inter ale became bound * to procure and deliver to the ſaid 
Mr John Ogilrie an obligation by Eliſabeth Middleton, with his 
* conſent, binding her, her hcirs and ſucceſſors, that neither the, nor 
any of her children, nor their deſcendents, thould quarrel the right 
of Mr Ogilvie, or his heirs, to the lands of Balbegno, or ſhould ſeek 
<£ any reverſion of the ſame :* And Mr Ogilvie, on the other hand, 
gave Charles Gordon a bill for a certain ſum of money. 

In implement of this agreement, Eliſabeth granted an obligation 
in 1713, whereby © jhe, with the {pecial advice and conſent of her 
© ſaid huſband, and he the {aid Charles Gordon as taking burden 
on and upon him for his {aid ſpouſe, and they both, with one con- 
* {znrt and aflent, bind and oblige them, and their heirs, Sc. that 
* neither ſhe che ſaid E liſabeth, nor any of her children or deſcend- 
* ents, ſhall in any fort diſturb or quarrel Mr Ogilvie, or his heirs, 


4 their right or title to the eſtate of Balbegno, Vc. 
Eliſabeth, 
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Eliſabeth, after the death of her huſband in 1749, executed a re- 
vocation of this agreement, and granted a truſt-bond to Mr Alexan- 
der Gordon of Whiteley, who thereupon adjudged the eſtate of Bal- 
begno; and upon that adjudication as a title, Mr Gordon brought a 
reduction and improbation againſt the daughters of Mr Ogilvie, chal- 
lenging their right to the eſtate of Balbegno. This action having 
come before Lord Elchies, the defender pleaded, That Eliſabeth's 
obligation above mentioned was a ſufficient bar to her from inſiſting 
in the action; and the Lord Ordinary, by his interlocutor 11th July 
1750, found, That the purſuer was barred by her ſaid obligation 
from quarrelling the defender's right, without prejudice to her to 
reduce that obligation as extorted vi aut metu, or in any other ground 
© in law.“ To which interlocutor the Lords, upon a reclaiming peti- 
tion, adhered. 

Eliſabeth having died in the year 1753, her ſon the purſuer grant- 
ed a new truſt-bond to Mr Alexander Gordon, who thereupon char- 
ged the purſuer to enter heir to Andrew his grandfather, and Robert 
his uncle, in the eſtate of Balbegno, and thereafter brought a proceſs 
of adjudication ; in which the defender having appeared, oppoſed the 
decree of adjudication, but conſented that the purſuer {ſhould infiſt 
and plead as if the adjudication had been led, and a reduction and 
improbation were depending. 

The cauſe having been thus brought into court, the defender op- 
poſed production of her titles; and objected, 1mo, That ſhe was ſafe 
from any challenge from Eliſabeth, or her deſcendents, by the afore- 
ſaid obligation and decree of the court of ſeſſion, which were con- 
cluſive againſt the purſuer, as he could not paſs by Eliſabeth, who 
had made up titles to the eſtate by an adjudication on a truſt-bond. 
240, That the was ſafe by the poſitive preſcription in virtue of in— 
feſtments and undiſturbed poſſeſſion from the 1714 downwards; and, 
30, That John Gordon the purſuer repreſented his father Charles, 
by paſſive titles known in the law, and particularly by having taken 
2a precept of c/are conſtat as heir to him, beſides intromiſſion with his 
cites; and as Charles had bound himſelf along with his wife not to 
quarrel Mr Ogilvie's rights to the eſtate of Balbegno, ſo the purſuer 
was barred from quarrelling theſe rights by repreſenting his father. 

The purſuer anſwered, That he did not claim under the adjudica- 
tion led by his mother Eliſabeth, and therefore could not be barred 
by the res judlicata againſt her. He likewiſe endeavoured to ſhew, 
in point of fact, that he did not repreſent his father upon any paſ- 
ſive title: And, with regard to the defence of preſcription, he plead- 
ed, That the action of reduction brought by his mother, within the 
40 years, was a ſufficient interruption. Upon theſe ſeveral: points 
the court, upon the 26th November 1760, pronounced the following 
interlocutor. 

Upon report of Lord Edgefield, the Lords find it proven, That 
the defenders and their father Mr John Ogilvie, have been in poſ- 
ſeſſion of the lands and eſtate of Balbegno, by virtue of charter 
* and ſeiſine, upwards of forty years; but repell the defence of preſcrip- 


tion, in reſpect of the interruption by the proceſs of reduction and 
s improbation 


1 

improbation raiſed at the inſtance of Gordon of Whiteley, on the 
truſt- bond granted to him by Eliſabeth Middleton the purſuer's 
mother in the year 1750. The Lords ſuſtain the defence of res ju- 
dicata proponed for the defenders, in reſpect of the decreet- abſol- 
vitor pronounced in the ſaid proceſs of reduction and improbation 
in their favour. Alſo ſuſtain the defence, That the purſuer John 
Gordon repreſents his father Charles Gordon of: Achanachie, and is 
thereby barred from challenging the deed of renunciation of the 
eſtate of Balbegno, dated the 26th May 1713, granted by the ſaid 
Eliſabeth Middleton and the ſaid Charles Gordon; - and therefore 
find the defenders have produced ſuthcient to exclude the purſuer's 
title; and afloilzie, and decern.” 

The purſuer preferred a reclaiming petition, complaining of the 
interlocutor in two reſpects: 1mo, In ſo far as it ſuſtained the defence 
of the res judicata ; 240, In ſo far as the other defence was ſuſtained, 
That he repreſented his father. The 4% of theſe points was a good 
deal involved in fact, and 1s not material to be ſtated. The other 
was what was chiefly under conſideration of the court, and was the 
ſubject of a hearing in preſence, 

 Pleaded for the purſuer, There was no proper title, either real or 
perſonal, in Eliſabeth, which affected the eſtate of Balbegno: Her 
only title was an adjudication led by her truſtee for the purpoſe of 
trying her right to the eſtate, and it fell to the ground, when her 
proceſs founded on it was diſmiſſed upon the perſonal objection mo- 
ved againſt her. The purſuer does not repreſent Eliſabeth under that 
title, or in any ſhape whatever; and therefore, though the judgment 
pronounced againlt her might bar her heirs, 1t cannot affect him. 

This will appear from conſidering the origin of adjudications upon 
truſt-bonds, and the motives which intraduced them. The utmoſt 
care and anxiety was anciently uſed to prevent the intermeddling of 
apparent heirs with their predeceſlors eſtates, without being liable to 
the whole debts. If they made up titles by ſervice, they became un- 
queſtionably liable; if they took poſleſhon without ſervice, they be- 
came alſo liable upon the paſſive title of ge/tio pro herede ; and if 
they purchaſed any right to the eſtate, otherwiſe than at a public 
ſale, it was likewiſe declared a paſſive title by 1695, cap. 24. By this 
{ſeverity of the law, if there was any doubt of the circumſtances of 
the eſtate, 1t became extremely hazardous for the heir to have any 
thing to do with it; and if a ſtranger had unjuſtly taken poſſeſſion, 
it was dangerous to eſtabliſh a title for quarrelling ſuch wrongful . 
poſſeſſion. To remedy this hard ſituation of apparent heirs, adju- 
dications upon truſt-bonds were devited ; whereby the heir, by a fic- 
tion of law, became a creditor, and conſequently intitled to carry on 
any proceſs tor inveſtigating the {ituation of the eſtate, without run- 
ning riſques. This is the ſole uſe and intention of adjudications up- 
on truſt-bonds ; ; they create no connection between the apparent heir 
and the eſtate, unleſs further ſteps are taken. If the truilee ſucceed 
in his action, and conveys the eſtate to the apparent heir, the adju- 
dication with infeftment thereon will be a compleat title; but if he 
does not ſucceed, the apparent heir xemains unconnected with the 
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eſtate, and the adjudication is no title to it. Hence it is, that ſuch 
adjudication is no paſhve title, nor is the apparent heir thereby ſubz 
zeRed to his predeceſſor's debt; it is exactly ſimilar to a licence to 
purſue, granted by the commiſſary to an executor, in moveables. 

As Eliſabeth therefore never was in the feudal right of the lands, 
that right may be taken up without the burden of her adjudication, 
which was only led to afford a title to bring a zentative proceſs ad 
tentandas wires hereditatiss The adjudication never was conveyed to 
her by the truſtee ; ſhe was caſt in her action upon an objection mere- 
ly perſonal to herſelf; and therefore the adjudication fell to the ground, 
and can affect no perſon who does not repreſent her. The purſuer 
is no repreſentative of Eliſabeth ; he has taken up the eſtate out of the 
hereditas jacens of his grandfather and uncle, paſſing by Eliſabeth ; 
her deeds therefore cannot affect him, tho' he be her ſon ; becauſe the 
repreſentation cannot be by bare exiſtence, but muſt be eſtabliſhed 
by a ſervice, or ſome other form known in law. The decree againſt 
Eliſabeth was not pronounced on the merits of the cauſe; but upon 
the obligation the had granted, which was an objection perſonal to 
herſelf, and with which the purſuer has no concern; it mult therefore 
be {till competent to him to inſiſt in this reduction, the merits of 
which are as yet untouched and undetermined, 

Anſwered tor the defender: The purſuer's mother, with Va huſ- 
band's content and advice, having, for a valuable confideration, dif- 
charged her claim or right of ſucceſſion as heir apparent to her bro— 
ther's eſtate, and having afterwards made up a proper legal title to 
her brother's ſucceſſion by the eſtabliſhed legal form of an adjudica- 
tion upon her own bond, her diſcharge, tho' previous in point of date 
to the adjudication, is ſufficient and eflectual to bar the purſuer, a 
ſubſequent heir apparent, from inſiſting upon the preciſe ſame claim 
which was given up and abandoned by his mother's deed. And the 
defender, by the ſolemn decree- abſolvitor pronounced againſt the pur- 
ſuer's mother, which rendered the matter a res jrdrcata, having been 
{or ever abſolved and acquitted from that claim, the purſuer ſtands 
juſtly barred under that res judicata ; otherwiſe every ſucceeding ap- 
parent heir in ininitum might renew the ſuit, which is too abſurd to 
be admitted in any court of juſtice. The purſuer miſtakes the na- 
ture of an adjudication upon a truſt-bond ; for, if it is a ſufficient. 
title to carry on a reduction of the predeceilor's deed, it muſt neceſſa- 
rily follow, upon the plaineſt principles, that the purſuer, who has a 
title to inſiſt in the action, can effectually tranſact and diſcharge that 
action, and that ſuch diſcharge will for ever extinguiſh the right; or, 
which is the fame thing, a decree-abſolvitor in that action will for 
ever ſecure the defender from being diſquieted upon account of the 
claim. The ſureſt teſt of a purſuer's title is this, F an al/olvitor awill 
feenre the defender ; tor, unleſs that is the caſe, the title is inſuflicient, 
and ought not in juſtice to be ſuſtained. An apparent heir who has 
made up no title, cannot purſue a compt and reckoning, becauſe he 
cannot diſcharge the defender. On the other hand, an apparent 
heir can defend his predeceſſor's rights in any action brought to chal- 


lenge them, and any deciſion in ſuch action will undoubtedly be 
binding 


(os } 


binding againſt every future heir, Beſides, there is the cleareſt au- 
thority from the ſtatute-law itſelf to hold this title by an adjudica- 
tion on a truſt-bond as equivalent to a ſervice, and as a method known 
and practiſed for taking up and veſting the right of ſucceſſion ; act 
106. parl. 7. James V. act parl. 1695. 
The Lords ſuſtained the defence founded upon the tranſaction with 
Eliſabeth Middleton in the year 1713, and decree-abſolvitor 
pronounced thereon in favour of the defender in the year 1753; 
* and adhered to the points in the former interlocutor reclaimed 


* againlt,” 
The cauſe having been appealed, the 1 of the court of ſeſſion 
was affirmed upon the 22d March 1762. 3G. 


Act. Walter Stewart. Advocatus, Ferguſon. Alt. Garden, Montgomery, Scrimzeour, Lockhart. 
7 Clerk Pringle. 


No. XXIII. February 17. 1761. 


PRO CURATOR- FIS CAL of Paifley' 
Againſt | 
The INCORPORATION of WRIGHTS. 


The magiſtrates of a borough, by immemorial poſſeſſion, gain an excluſi fi ve 
privilege of keeping mort-cloths to be let out for hire, 


HE magiſtrates and town-council of Paiſley had been in uſe, 

for time immemorial, to keep and let out mort-cloths for the 
funerals of all ſuch as died within the borough, at certain prices, 
and the profits thence ariſing were diſtributed amongſt the poor. 

The incorporation of wrights having purchaſed mort-cloths, in 

order to let them out in the ſame manner, the magiſtrates made an 
act of council, diſcharging the inhabitants of the borough from keep- 
ing mort-cloths to be let out for hire under the penalty of five pounds 
Scots for each tranſgreſſion, beſides forfeiting the mort- cloth. 
Ihe wrights having let out their mort-cloth at a burial, it was 
ſeized by order of the magiſtrates ; and, upon a complaint at the 1n- 
ſtance of the procurator-fiſcal, the wrights were fined in five pound 
Scots, and the mort-cloth was ordained to be reſtored upon their in- 
ſtructing that it was the property of their poor, and purchaſed with 
the money of their incorporation. 

This queſtion having been brought into the court of ſeſſion by ad- 
vocation, the Lord Ordinary pronounced this interlocutor : © Having 
© conſidered the decifion of this court in Auguſt 1756, between the 
* kirk-ſelſion of Kippen and certain inhabitants of that pariſh, re- 
* pells the reaſons of advocation in 9 of the anſwers, and re- 
© mits the cauſe. 

It was pleaded for the wrights in a recline petition, That, tho' 
it was found, by the deciſion referred to, by the Lord Ordinary, that 


che kirk-ſeſſion had gained by Preſcriptis an excluſive right of 
keeping 


Las: 


keeping mort - cloths, this cannot affect the preſent queſtion: That & 
kirk: ſeſſion is a ſort of eccleſiaſtical court in a pariſh, and has by law, 


the care of collecting and diſtributing alms, and other funds belong- 
ing to the poor: That, in more antient times, the kirk-ſeſſion might 


have had the fuperintendency of funerals for the purpoſe of collect- 


ing the alms and church-dues, and for furniſhing the mort-cloths, 


and other things neceſſary upon theſe occaſions; and that ſuch right, 


founded on the public law, may be ſupported by immemorial poſ- 
ſeſſion: That the magiſtrates of a town have no ſuch right; they 
have not the ſame care of the poor or their funds committed to them; 
and therefore, though they may have enjoyed the exclufive privilege 
of keeping mort-cloths for time immemorial, this cannot bar others 
from doing the ſame thing: That all monopolies are unfavourable, 
and no length of pollethon can intitle the magiſtrates to aſſume to 
themſelves this excluſive privilege of keeping mort-cloths, 

It was ar/wered for the magiſtrates, That the deciſion quoted is 
intirely in point to the preſent queſtion. A kirk-ſeſſion has no ex- 
cluſive right of managing the poor's funds; but this truſt may be 


as properly diſcharged by the magiſtrates of a borough ; and poſſeſ- 
fion alone can determine the right of adminiſtration : Though kirk- 


ſeſſions have the diſpoſal of money collected at the kirk-doors, and 
are generally incruſted with the management of ſuch ſums as are mor- 
rified to the uſe of the poor, they have no legal claim to the admini- 
{tration of any tund allotted to the poor, that either has, by deeds 
of private parties, or by long cuſtom, been intruſted to other hands: 

That it was not on account of any preſumed title in the kirKk-ſeſſion 
of Kippen that the court determined in their favour, but it was be— 
cauſe of their iinmemorial poſſeſſion; and as it cannot be denied, 
that the magiſtrates of Paiſley have enjoyed, paſt memory of man, 
an excluſive privilege of keeping mort-cloths, their right cannot now 
be challenged or encroached upon : That the word monopoly relates 
only to excluſive branches of trade carried on by perſons or ſocieties 
for their own private intereſt; but where a fund is eſtabliſhed either 
by law or cuſtom tor a public and lawful uſe, that can by no means 
be denominated a monopoly, though individuals arc barred from de- 


ſtroying ſuch public fund, and deprived of thoſe privileges from the 
exerciſe of which it ariſes, 


The Lords athrmed the Lord Ordinary s interlocutor, remitting 
the cauſe, with this inſtruction, That the magiſtrates reſtore 


z the mort-cloth to the incorporation. K | P. M, 
AR. David Dalrymple, Alt. Wight, Clerk Zuſiice, 
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No. XXIV. = | February 26, 1761. 
FULTON 
Againſt 
FOUNSTON. 


Locus panientie. 


Tro the 19th June 1760, Johnſton ſubſcribed and delivered to 
Fulton a miſhve letter, by which he promiſed and obliged him- 
{elf to ſubſcribe and deliver to him à valid and formal diſpoſition, 
with all neceſſary clauſes, of certain lands, houſes, and an heritable 
bond which belonged to him, together with ſome corns growing 
upon the lands, and to pay off all public burdens due at and pre- 
ceeding Whitſunday 1760; and the miſhve contains the following 
clauſe: * You, on the other hand, being obliged to pay or to grant 
your bond, payable to me at Martinmas next, for the ſum of L. 160 
Sterling, as the price of the haill premiſſes agreed upon betwixt us; 
and you are alſo to relieve me of all public burdens payable for the 
crop and year 1700, and all times thereafter.” 

This miſſive was inſtantly delivered to Fulton; but he did not 
ſubſcribe or deliver any obligation on his part binding himſelf to im- 
plement the contract, About four months thereafter Fulton brought 
a proceſs, concluding that Johnſton, in terms of the miſſive, ſhould 
be decerned to diſpone his lands and other ſubjects for the price a- 
greed upon. | „„ „ 

Pleaded for Johnſton : That as Fulton had never ſubſcribed or de- 
livered to him any deed or mithve binding himſelf to implement the 
bargain, the ſale was not compleated, and he had /ocus panitentie : 
That in all mutual contracts, the rule 1s, that both parties muſt 
be bound, or neither: That in the prefent caſe, the defender had 
indeed ſubſcribed a miſſive, binding himſelf to ſell his land at a 
certain price. Fulton however was not bound to ſtand to the bar- 
gain, It was not enough, that he took the defender's miſſive and put 
it in his pocket. He might notwithſtanding have delivered it back, 
put it in the fire, or refuſed to ſtand to the agreement. As that was 
the caſe, the defender was not bound. This was undoubtedly a 
mutual contract; and therefore, as Fulton was not bound, neither 
could the defender. 7 

The caſe may perhaps be different in a promiſe or an offer. Theſe 
are monolateral obligations, and do not require both parties to bind 
themſelves. If a man makes a promiſe or an offer to another, it is 
| ſufficient that the other accepts or purſues upon it. In ſuch caſes, 
if the promiſe or offer is abſolute, the perſon who makes it has no 
locus panttentte. : 

The preſent caſe is certainly a mutual contract. It is neither an 
offer nor a promiſe, becauſe the detender binds and obliges himſelf 

| | to 
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to ſell his lands for a certain price; and there are preſtations on the 
other hand incumbent upon the purſuer. Inſtead of entering into a 
minute of ſale, which is the common way, the parties agreed to ex- 
change miſſives. The defender ſubſcribed and delivered his; but as 
Fulton never ſubſcribed any on his part, it is impoſſible that the de- 
fender can be bound. To this purpoſe the court decided in the fol- 
lowing caſes; 16th December 1626, Byres contra Johnſton; 28th 
January 1663, Montgomery contra Brown ; and 6th January 1727, 
Hope contra Cleghorn. 

Anſwered tor Fulton : If any perſon binds himſelf to pay or per- 
form upon another perſon's likewiſe performing, this is a mutu 
contract ; and if that other perſon 1s bound to perform, the agree- 
ment is obligatory. In the preſent caſe the defender is bound to 
ſell, and the purſuer to pay a certain price. This obligation was de- 
livered and accepted of; and as the purſuer inſiſts for implement, he 
is undoubtedly bound; and therefore the mutual contract is com- 

leat. | 
. There is no doubt that a verbal acceptance of an offer to ſell is 
ſufficient to bind the offerer. This was determined in the caſe of 
Lord Kilkerran againſt Paterſon, 23d November 1748; and 23d De- 
cember 1709, Lockhart of Carnwarh againſt Bailie of Walſton. The 
preſent caſe is ſtronger than either; becauſe the defender not only 
offers, but. expreſsly binds and obliges himſelf to ſell. The caſe 
Byres contra Johnſton, is not in point; becauſe there the letter was 
not delivered ; and it appears that this was the reaſon of the deciſion, 
In the caſe Montgomery contra Brown, the words of the miſſive 
were two general; and Preſident Gilmour, who collects the deciſion, 
does not approve of it. The other caſe of Hope contra Cleghorn, can 
have no influence upon the preſent queſtion. In mutual contracts, 
no doubt, where one of the parties is not bound, the other muſt be 
free; but in the preſent caſe the defender bound himſelf to ſell, and 
the pur fuer was bound to pay the price by the mithve letter which 
he accepted. 

Ihe Lords ſuſtained the defence, and aſſoilzied Johnſton.“ P. M, 


Ad. Walter Stewart. Alt. Pat. Murray. Clerk Pringle. 


No. XXV. Feoruary 27. 1701, 
Mr DAVID MONCRIE TF 
Againſt | 
JOAN ERSAXINE and others. 


4 general retour of the whole lands belonging to an abbey, is geo vi- 
dence of the old extent of all the particular lands. 


HE defenders claimed to be inrolled as frecholders in the ſhire 
of Perth upon the old extent of tucir lands, which had all be- 
longed 


(«al 


longed to ak abbey of Culroſs. As evidence of the extent, they pro- 
duced a retour extending the lands of the Lordſhip of Culroſs, in o- 
bedience to a commiſſion under the great ſeal in the year 1598. They 
were accordingly inrolled, and Mr Moncrieff complained, and ſtated 
the following objection. 

This retour is not good evidence of the old extent of the lands; It 
is admitted that they belonged to the church, and no retour is ſuffi- 
cient for proving the old extent, but ſuch as proceed upon brieves 
for ſerving heirs, wherein che old and new extent and feu-duties in 
feu-lands are ſet forth and diſtinguiſhed. In the preſent retour there 
is no mention of the new extent or feu- duties; 10 that it does not ap- 
pear. that the old extents retoured are diſtinct from the feu-duties, as 
is expreſsly required by the act 1681. 

This retour ſeems to be made in obedience to the acts 1594 and 
1597, probably the former directing all feu-lands annexed, and others 
to be retoured, to merk and penny lands, that the owners may be 
known, and chat they may be taxed. But neither of theſe acts di- 


rects the merks or pennies to be the old extent; and indeed it could 


not be ſo, as that extent, with regard to all but church-lands, was 
fixed in the time of Alexander III. or ſooner ; and ſuppoling this was 
the old extent, the act 1474 requires the Mes extent alſo to be ſpe- 
cified in retours, and the ſtatute 1681 directs the feu- duties to be 
diſtinguiſhed. This laſt act ſeems to have intended, that in church- 
lands, where the old extent does not appear to be diſtin from the 
feu-duries, the proprietors ſhould only vote by the valuation. 
Anſwered for the reſpondents, That neither the act 1681, nor that 
of the 16th of George II. require that the retour ſhould be upon a 
brieve for ſerving heir, or that it ſhould point out the new as well as 
the old extent. Any retour therefore is ſuthcient for the purpoſe. 
Before the reformation, temporal lands were taxed by the old ex- 
tent, and church-lands according to Bagimont's roll. After the 
church-lands were annexed to the crown, and power was given to 


tlie King to feu them out, it was reſolved that all the lands in Scot- 


land ſhould be taxed in the ſame manner; and for that purpoſe, an 
act was palſled in the year 1594, appointing all feu-lands belong- 
ing to the King to be retoured to merk and penny lands, that the 
feuars might be taxed according to their retours. This order was 
confirmed by act 281. 1597; and, in conſequence thereof, a commiſ- 
ſion was iſſued under the great ſeal in the year 1598, by authority of 
which the retour in queſtion was made. And the intention of this 
retour was to fix and aſcertain the old extent of the lands in obedi- 


.ence to the act of parliament. 


The old extent has always been, and ſtill is, one of the qualifica- 


tions that intitle irecholders to vote for commiſſioners to ſerve in 


parliament. Before the act of the 16th of George II. this might 
have been proved by any legal proof; but now a retour prior to the 
1681 is neceſſary, and the reſpondents have produced one in 1598. 
It is clear that the old extent therein contained mult be free of the 


feu- duties; for this is particularly ordered by the acts 1594 and 1597; 
and as the intention of making this retour was to fix the ſum for 


which 


r 


„ 


which theſe lands were to pay taxes, the jury never would confound 
the extent with the feu- duty. The retour in queſtion therefore muſt 
be held as good evidence of the old extent, unleſs the complainer will 
reduce it. There was no occaſion to point out the new extent in this 
retour; becauſe it was only intended to regulate the payment of taxes, 
with which the new extent had no concern. 

There is no doubt that the extent here retoured is the old extent. 
It is expreſsly declared in the retour to be ſo; and there was no dif- 
ficulty in fixing it. Many temporal lands were acquired by the 
church after the days of Alexander III. when the old extent was fix- 
ed; and where ſuch evidence of the extent did not remain, the act 
1597 directs, that ſuch lands ſhould be retoured to the ſame avail, 
quantity, and proportion as any other lands lying next adjacent 
to the ſame, holding of his Majeſty, are retoured to;' and it is well 
known that this is the rule in chancery, by which inqueſts are direct- 
ed to extend lands when no ancient records can be found of the old 
extent. 

It has been the practice of the freeholders in the ſeveral counties of 
Scotland to receive retours like the preſent as the beſt evidence of the 
old extent. This, particularly, is the caſe in the county of Mid-Lo- 
thian, where the old extent of molt of the lands 1s vouched by a retour 
dated in March 1554, and made for the ſame purpoſe with that in 
queſtion. This retour was admitted to be ſufficient evidence of the 
old extent, in the caſe Chalmers againſt Tytler, in the year 1755. 

Replied for the complainer, That it was the old extent only which 
formerly qualified any man to ſit in parliament, either perſonally or 
by his repreſentative; and it was the only valuation by which taxes 
were paid. But the material point here is, that church. lands never 
were properly extended nor paid taxes according to the old extent. 
The valuation in queſtion is by no means the old extent, which was 
certainly as old as the days of Alexander III. and perhaps before 
that period. Though the retour bears to be made juxta extentum 
antiquum hujuſinod: terrarum, the meaning is, that the lands were va- 
lued in proportion to the old extent of other lands of the ſame 
kind or quality, as the lands of the King's property were directed to 


be extended by the taxation act 1497. The reſpondents therefore 
muſt maintain, that this new valuation 1s to be held as equivalent to 


the proper old extent; but this they cannot do, unlets they are able 
to thow that it was held to be the real valuation of the lands accor- 
ding to which they paid taxes; for upon that the right of voting 
for members of parliament has always been founded. | 

Upon conſidering the different acts impoſing raxations in Scotland, 
it is clear, that the ſcheme of extending the church-lands, and ma- 
king them pay the land- tax, according to the old extent properly ſo 
called, never took effect. It is true, that the act 1594 directs theſe 
lands to be retoured to merk and penny-lands, that they might pay 
taxes accordingly: But it appears from the taxation acts 1597, 1621, 
1633, and 1665, that they {till continued to pay their taxes accor- 
ding to Bagimont's roll till the year 1667, when Oliver Cromwell's 


valuation was adopted as the general rule for paying taxes all over 
| the 


1 


the kingdom. In the act 1597, a commiſſion is granted to certain 
noblemen and prelates to make up an exact tax- roll, according to 
which this taxation was to be paid. Accordingly, there is ſtill ex- 
tant a roll of the taxations that was made up by theſe commiſſioners, 
of all the lands in Scotland that paid taxes by the old extent. In this 
roll the lands in Perthſhire are all particularly mentioned; but no no- 
tice is taken of the Lordſhip of Culroſs, or of any other church-lands 
in the county. In the acts 1621 and 1633, it is directed, that the 
taxations ſhall be uplifted from church-lands, in the ſame manner as 
formerly, and particular places are appointed where the prelates or 
lords of erection ſhall conveen their vaſſals and feuars, in order to 
diſtribute the taxation among them in proportion to their poſſeſſi- 
ons; and, among others, the borough of Culroſs is appointed for the 
Lord of Culroſs to conveen his vaſſals. 

The reaſon why this ſcheme with regard to church-lands was not 

carried into execution, was, becauſe the clergy were averſe to it. 
This appears clearly from a retour of the old extent in the county of 
Aberdeen in 1548, recorded in the ſheriff court-books of that ſhire, 
in which 1t 1s particularly ſet forth, that neither the clergy nor any 
perſon for them would appear to give the ſheriff any aſſiſtance 1 in this 
valuation. 
Ihe church- lands not only never paid taxes according to the old 
extent, but nobody ever voted upon that qualification. The act 
1661 directs, that none ſhall vote upon church-lands but thoſe 
who have L. 1000 Scots holding of the King, all feu- duties being de- 
duced. The act 1681 adopts Cromwell's valuation as the rule for 
voting upon church-lands. Had the proprietors of theſe lands paid 
taxes and voted by the old extent, they would not have been diſtin- 
guiſhed from temporal lands, or I. iooo Scots have been fixed as the 
qualification by the act 1661. 

It is equally certain, that in ſerving heirs, juries never had any re- 
gard to the extent of church- lands made out by commiſſioners, as in 
the preſent caſe; but to anſwer that head of the brieve, they were in 
uſe to take the feu- duty of the lands for the old extent, which a- 

buſe was rectified by the act 168 1. This is the caſe with regard to 
Mr Erſkine of Balgonie, one of the reſpondents; and, if the other 
reſpondents were to produce their retours, they would be found to be 
in the ſame ſituation. 

From what has been pleaded, 1t 1s clear, that the old extent of 
church-lands never was regarded either in paying taxes, in voting for 
members of parliament, nor by juries in ſerving heirs; and there- 
fore the reſpondents ought not to have been inrolled as free- 
holders. 

The deed or retour ande on in the preſent SPY can never be 
conſidered as proper evidence of the old extent. The act of the 16th 
of George II. by the word retour, plainly means a verdict upon a 
brieve for ſerving heirs. Lord Stair and Lord Bankton define a re- 
tour to be the verdict of an inqueſt returned to chancery in anſwer to 
a brieve iſſuing from that office. It can never extend to ſuch retours 


as the preſent, made upon a commiſſion under the great ſeal. 
G 2 Some 
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Some church-lands may indeed have an old extent; but theſe can 
only be lands that were mortified to provoſtries or collegiate church- 
es, none of which were erected before the reign of Robert III.; but 
this can never apply to lands belonging to monaſtries and abbacies, 
the greateſt part of which were founded about the time of David I. ; 
ſo that none of theſe lands ever could have been extended. The caſe 
of Chalmers againſt Tytler can have no influence upon the preſent 
queſtion ; becauſe the retour 1554 comprehended nothing but tem- 
poral lands which had a proper old extent. Beſides, this point nei- 
ther was debated nor determined by the court. 

* The Lords repelled the objection made to the retour produced for 


the reſpondents, and diſmiſſed the complaint. P. M. 
AR. Burnet, Montgomery. | Alt. James Erſkine. Clerk Zu/tice. 
No. XXVI. | 5 March 2. 1761. 
G RIZ EL MAC NE II. 
x Againſt 


ROGER MACNE II of Tayniſh. 


triſh ftatute of limitations not a defence againft an action in Scotland, 
when the de 4 atk has not reſided fix years in Ireland after contradliug 
the debt. 


N the 7th October 1720 Hector Macneil, refiding in Ballyfillip 

in Ireland, drew a bill upon Hector Macneil of Tayniſh, then 

in Ireland, which was duly accepted. Both drawer and accepter were 
natives of Scotland. The bill was in the following words: Bally- 
* philip, 7th October 1720, Sir, againſt the firſt day of February next 


to come, pay to me or my order, at the dwelling-houſe of Mr Niel 


Macniel at Belfaſt, the ſum of L. 100 Sterling money, value received 
* by you from me. Pray, make thankful payment, and oblige,” He. 

In the year 1750, Grizel Macncil, indorſee to this bill, brought an 
action againſt Roger Macneil, the repreſentati ve of Hector Macneil 
of Tayniſh, accepter of the bill. 

Roger's defence was, That the bill having been granted in Ireland, 
fell to be regulated by the ſtatutes of limitation; and was cherefore 
preſcribed by the lapſe of the ſix years contained in thoſe ſtatutes. 

Anſwered for the purſuer: She is ſafe under an exception in one 
of thoſe ſtatutes, which imports, that the preſcription ſhall only 
take place when the perſon who pleads it has remained, fix years at- 


ter contracting rhe debt, in the kingdom, whether of England or Ire- 


land, according as the preſcription is pleaded in the one or other; 

for the fact is, that neirher the accepter of the bill, nor the defender 
his repreſentative, ever reſided ſix years ſucceflively 3 in Ireland after 
granting the bill, they having both had their ordinary relidence in 


Scotland, 
The 


( $3. 


The Iriſh ſtatutes of limitation founded upon are copied verbatim 

from the Engliſh ſtatutes of the 21ſt of James VI. c. 16. and the 
4th of Queen Anne, c. 16. A view of the hiſtory of theſe ſtatutes 
will ſhow that the purſuer s anſwer to the NIE" s defence is well 
founded. 

At common law in England, there was no limitation of actions: 
Limitations of actions were only in virtue of ſtatutes; for ſo 
Lord Coke ſays expreſsly. One of theſe ſtatutes was the 16th of 
1 21ſt of James VI. It declared, That all actions of account, 

or upon the caſe, other than ſuch accounts as concern che trade 
© of merchandize between merchant and merchant, their factors 
or ſervants, all actions of debt grounded upon any lending, &c. 
* ſhail be commenced and ſued within the time and limitation here- 
after expreſſed, and not after; that is to ſay, the ſaid actions upon 
the caſe, and the ſaid actions for account, and the ſaid actions for 


debt, within ſix years next after the cauſe of ſuch actions or ſuit, 


* and not after. To which is ſubjoined the following exception: 
That if any perſon or perſons, that is or {hall be intitled to 
any ſuch actions of accounts, actions of debts, be or {ſhall be at 
the time of any ſuch cauſe of action given or accrued, fallen or 
come within the age of twenty-one years, femme convert, non Ccom- 
* pos mentis, impriſoned, or beyond the ſeas ; that then ſuch per- 
fon or perſons ſhall be at liberty to bring the fame actions, ſo as 
they take the ſame within ſuch times as are before limited after 
their coming to, or being of full age, decouvert, of ſane memory, 


© at large, and returned from beyond ſeas, as other perſons having 


no ſuch impediment ſhould have done. 

Upon this exception, it will be obſerved, that, if the plaintiff was 
beyond ſeas, the preſcription did not run againſt him, and he was at 
liberty to commence his ſuit ſix years after his return : But in the 
farm there was no exception with regard to the defendant ; and the 
old law {till remained, that the preſcription did run, even though the 
| defendant was out of the country ; though there was the ſame reaſon 
that the law ſhould have been the ſame with regard both to the 
plaintiff and defendant, to wit, that it thould not run againſt the 
plaintiff, nor for the defendant. 

The error of this omiſſion was afro ſeen; and therefore it 
was remedied by another ſtatute, to wit, 4% Anne, cap. 16. F 19. in 
which it was enacted, © That if any perſon againſt whom there is any 
* action of account, or upon the caſe, or of debt, grounded upon 
any lending, &c. be at the time of any ſuch cauſe of ſuit or ac- 
tion given or accrued beyond the ſea; that then ſuch perſon who 
1s intitled to any ſuch ſuit or action ſhall be ar liberty to bring 
d the ſaid action againſt ſuch perſon or perſons, after their return 
home from beyond the ſeas, within ſuch times as are reſpectively 
limited for the bringing of the faid action by this act, and by the 
act made in the 21ſt of James VI. 

From which it is as plain as the words of the ſtatute can make 
it, that, ſince the defender, after accepting the bill in queſtion, went 


beyond ſeas from Ireland into Scotland, and was not conſtantly in 
Ireland 
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Ireland fix years after returning into it from beyond ſeas again, that 


he falls under the exception of this laſt ſtatute, which ſaves the pre- 
| ſcription where the defendant has not been fix years in Ireland after 


returning from beyond ſeas. | 


The Lords found, That action lay on the bill.” I. M. 
Act. J. Dalrymple. | Alt. Hamilton- Gordon. Clerk Forbes. 
No. XXVII. a March 3. 1761. 


TAMMIE HILLBRANDS commander of the fhip Stravorſe 
Lynbaan, of the province of Frieſland, 


Againſt 


Capt. FOHN HARDEN of the private ſhip of war, the Boſcawen 
of London, and others. | = 


The produce of the F rench Weſt India iflands, paſſing from one port of 
Europe to another in Dutch bottoms, not lawful prize, though French 


property. 


PON the 15th of June 1758, Captain John Harden, command- 
er of the Boſcawen private {ſhip of war, ſeized the Stravorſe 
Lynbaan, Tammie Hillbrands maſter, bound to Amſterdam from 
Drontheim, where ſhe had taken on board a cargo of cotton, indigo, 
and ſugar, the produce of the French Weſt India iflands, and the 

property of French ſubjects. 

Captain Harden carried the prize into the harbour of Bruntiſland. 
This ſeizure produced mutual actions before the court of admi- 
ralty, the one at the inſtance of Captain Harden for having the cargo 
condemned as a lawful prize, and the other at the inſtance of Tammie 
Hillbrands for reſtitution of both {hip and cargo, and for damages. 
The judge-admiral found the cargo of the Stravorſe Lynbaan to be 
no lawful,prize, and therefore ordered it, together with the ſhip, to be 
reſtored to Tammie Hillbrands; but, at the ſame time found, that he 
was not intitled to any damages or expences occaſioned by the ſei- 


zure. 
Captain Harden brought the affair before the court of ſeſſion by 


ſuſpenſion. 

Pleaded for Tammie Hillbrands: Though by the law of nations 
the property of the enemy may be ſeized where: ever it can be found; 
yet this general rule may, by particular treaties betwixt one of two 
belligerent powers and a neutral ſtate, be varicd, or even altogether 
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departed from: And fo it is, that, by the treaties which paſſed be- 3” 
twixt Great Britain and the States-general in 1668 and 1674, an ex= | = 
ception from the general law of nations was expreſsly introduced. I! 

The treaty in 1674, which is in effect the ſame with the former, Ki 


contains the following clauſes, | 8 
| DO. Article 
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Article IJ. Omnibus et ſingulis ſubditis praepotentium Domino- 
rum Ordinum Generalium foederati Belgii, licitum et jus eſto, cum 
omnimodo libertate et ſecuritate navigare, negotiare, et mercaturam 
« quamlibet facere, in omnibus 1is regnis, regionibus, et ſtatibus, 
quibus pax, amicitia, aut neutralitas, cum praefatis Dominis Ordi- 
© nibus nunc ſubſiſtit, aut ullo dehinc tempore interceſſura eſt ; ita, 
ut nec vi militum armata, nec navibus bellicis aluſve cujuſcunque 
* generis navigiis, five ad Sereniſſimum Dominum Regem antedictum, 
* five ad ejus ſubditos, ſpectantibus, occaſione vel praetextu hoſtilitatis 
vel diſcordiae alicujus, quae inter praefatum Dominum Regem et 
* Principes aut populos quoſcunque, pacem aut neutralitatem cum 
* memoratis Dominis Ordinibus colentes, jam flagrat aut in poſterum 
exarſerit, in navigationibus aut commercus ſuis ullatenus impedien- 
tur, aut moleſtia aliqua athcientur.' 

Article II. Neque illa navigandi et commercandi libertas occa- 
ſione vel cauſa ullius belli infringetur in ullis mercimoniorum ge- 
neribus; /ed ad omnes merces quae in pace ſubvehentur ſe extendet, 
* exceptis ſolum us qui articulo proximo ſequuntur, et contraband: 
* nomine indigitantur. 

Article VIII. Pari itidem ratione, quicquid a ſubditis Döner um | 
* Ordinum in naven quamcunque ad hoſtes Regiae Majeſtatis perti- 
* nentem impoſitum eſſe deprehendetur; quamvis de genere mercium 
* prohibitarum non fit, totum id fiſco addict poteſt; caeterum, e contra, 
* omne 1d quod navibus ad ſubditos Dominorum Ordinum ſpectan- 
tibus immiſſum deprehendetur, pro immuni atque libero habebitur, 
etiamſi totum oneris, vel ejuſdem pars aliqua, ad hoſtes Regiae Ma- 
jjeſtatis juſto proprietatis titulo pertinuerit, exceptis ſemper merci- 


bus contrabandis ; quibus interceptis, omnia ex articulorum prae- 


Ccedentium mente et praeſcripto fient.” 
From theſe articles of this treaty it is clear, that all goods not con- 
traband carried in Dutch bottoms are free. and cannot be ſeized, 

even though French property. 

Pleaded for Captain Harden: Public treaties, as well as private con- 
tracts, muſt be explained according to the circumſtances of the par- 
tics and their general plan and intention at the time: It was intend- 
cd by the treaty 1674, to preſerve to the ſubjects of each nation, 
during any war in which either of them might be engaged with an- 


other ſtate, the ſame freedom of commerce which they were in poſ- 


ſeſſion of in time of peace, except as to contraband goods. The ſe- 
cond article does, in expreſs words, ſo limit and qualify the freedom 
of commerce which is ſtipulated in the firſt article, that it ſhall ex- 
tend ad omnes merces quae in pace ſubvehentur ; but it is certain, that, 
by a fundamental law of the French commerce, the produce of the 
French Weft India iſlands muſt be tranſported thence directly to 
France, and on board only of French ſhips, all other nations being 
expreſsly excluded from that trade, under the penalty of contiſcation 
of ſhips and cargocs ; and therefore a freedom to carry on ſuch an 
illicit commerce, which could not be in the view of the contracting 
parties, and which neither of them could enjoy 1n tune of peace, 


cannot be comprehended under this treaty. 
| I 
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It is true, that, ſince the war, the French have granted a licence to 
Dutch ſhips. to carry to Europe the produce of their Weſt India 
iſlands ; but this is not a fair regulation of trade to ſubſiſt between 
the two nations; it is only a temporary expedient in behalf of the 
French, to enable them more effectually to proſecute the war, by em- 
ploying their whole ſhips and ſeamen againſt Great Britain, while 
their trade is carried on and their goods protected by Dutch bor- 
toms : This could never be in view by the treaty 1674: becauſe it was 
inconſiſtent with the friendſhip thereby eſtabliſhed, to ſuppoſe that 
either of the contracting powers would ſo far deviate from the bona 
Jide of the treaty, as to give aſſiſtance to the enemy of the other, by 
entering into a new plan of commerce calculated intirely for that 
purpoſe, and not known nor permitted in time of peace. 

Anſwered tor Tammie Hillbrands : The argument drawn by Cap- 
tain Harden from the ſecond article of the treaty 1674 does not apply. 
This cargo was not ſeized on a voyage from the French Weſt India 
lands, but on a voyage from one neutral port in Furope to another; 
and it has never once been queſtioned, that tree thips make goods 
going from one port in Europe to another likewiſe free. 

Replied: It makes no difference, whether a Dutch ſhip ſhall bring 
a cargo directly from the French Weſt Indies to Amiterdam, or if 
the voyage ſhall be divided, and the cargo be brought to Drontheim 
in order to be there re-ſhipped on board a Dutch veſſel. The ie and 
laſt of theſe voyages is equally prohibited by the commercial laws of 
France; and as the Dutch could not enjoy ſuch a carrying trade in 
time of peace, the treaty 1674 can never be conſtructed to autho- 
riſe it. 

The Lords found, That the cargo was not lawful prize; and 

© therefore found the letters orderly proceeded.” . 


For Captain Harden, Johnſton. For Captain Hllbrandt, Sir John Stuart. Clerk 7uſiice, 


No. XXVIIL Aurch 4. 1761, 
The ROPE WORK Company of Port Glaſgow | 
Againſt | 
Meſſ. CROSSES. 


Furniſhers fur the repairs of a fhiþ have a hypotheck upon the ſbip 
for re-payment, 


1 Du Nor, maſter of a ſhip belonging to Mathew Bogle, 
which was going to. Virginia, got repairs of ropes made upon 
her at Port Glaſgow 2 ſhe ſailed, to the amount of about L. go 


In 


Ster ling. 


(ww 


In a competition among Matthew Bogle's creditors for the value of 
this ſhip which had been ſold, and the price of which was in a tru- 
ſtee's hands, the rope-work company, furniſhers of the ropes, n/i/t- 
cd, That they had a hypotheck on the ſhip, and a preference on the 
price before Mr Bogle's other creditors. 

Anſwered, 1mo, A {hip cannot be hy pothecated, except by the ex- 
preſs paction of the maſter; there is no implied hypotheck upon 
ſhips. 2dly, The maſter cannot hypothecate the {hip for repairs, even 
by expreſs paction, except in a foreign port; and this he is allowed to 
do, only from the neceſſity of giving him ſuch a power as without it 
he would get no credit for her repairs. 


* The Lords found the rope-work company preferable.” J. M. 
Act. Lockhart, Ferguſon. Alt. Miller, Fo. Dalrymple. Clerk Hume. 
No. XXIX. | | | March 5. 1761. 


HN WATSON of Muirhouſe, and other creditors-adjudgers of 
James and William Craig, Andrew Scott, and Richard Stark, mer- 


chants 1 in Glaſgow, e ex parte. 


I competent to proſecute a ranking and ſale my the eſtates of ſeveral bank- 


rupts in one proceſs, and upon one libel. 


N 1740, John Watſon of Muirhouſe obtained adjudication of ſe- 
veral tenements in Glaſgow belonging to four different perſons, 
viz. James Craig, William Craig, Andrew Scott, and Richard Stark, 
for payment of the accumulate ſum of L. 510: 6: o Sterling, ariſing 
from their joint bond. | 

This adjudication was ſoon followed by many others, ſome of 
which were led againſt the whole perſons above named, lome againſt 
three of them only. 

The debts due by thoſe perſons exceeding the value of their ſub- 
jects, a proceſs of ranking and ſale was brought by Mr Watſon of 
Muirhouſe in 1746. 

The ranking being brought to a concluſion, the decreet was ex- 
tracted; but when the proof! in the ſale came to be adviſed, a doubt 
aroſe, how far the eftates of four different debtors could be brought 
to ſale by one ſummons ; and upon this point the creditors were ap- 
pointed to give in a memorial. 

This order was complied with ; and 1 it was pleaded for the credi- 
tors; Ie, The queſtion is not now intire, in reſpect that, ſo early 
as January 1747, when a diſpute aroſe, how far ſome of the ſubjects 
contained in the ſummons could be brought to a ſale, the court gave 

judgment, that, as to theſe, che ſale could not proceed; but, at the 
ſame time, ſuſtained the proceſs as to the whole other ſubjects libelled. 
2do, Altho' an accumulatio aftionum in the fame ſummons, is not al- 


lowed where the ground of action againſt two or more perſons is 
H different; 
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different; yet where it is one and the ſame, there is no neceſſity for 
a ſeparate ſummons againſt each. 'Thus, where two or more grant 
a joint obligation, the creditors can inſiſt againſt the whole in one 
ſummons ; and as, in ſuch caſes, warrants iſſue for letters of horn- 
ing, poinding, inhibition, &c. againſt the whole co-obligants ; ſo 
it never was doubted, that the whole. could be contained in the 
ſame letters, and that execution could, upon theſe letters, proceed 
againſt all their perſons. This being the caſe in perſonal actions 
and in perſonal diligence, the ſame rule muſt take place in thoſe ac- 
tions, by which real eſtates are attached. When, therefore, two or 
more are jointly bound for any debt, it muſt be competent to the 
creditor to adjudge the eſtates of the whole co-obligants by one and 
the ſame decreet; and from thence it muſt neceſſarily follow, that 
ſuch creditor can likewiſe proſecute any action that may be judged 
neceſſary for carrying his adjudication into farther execution : It 
_ would be competent to him to bring an action of maills and duties 
againſt the poſſeſſors of the different eſtates adjudged : nor would it 
be any objection, that theſe different eſtates were contained in 
one ſummons; and 1t that be ſo, there occurs no good reaſon why 
he ſhould not be allowed to comprehend the whole in one ſummons 
of ſale, upon finding that he cannot recover his payment out of the 
rents and profits in virtue of his decreet of maills and duties. 3729, 
This queſtion was determined in the year 1747, in the proceſs of 
{ale of the eſtates of Funart and Tiltchintaul, where the court al- 
lowed lands belonging to two different perſons who had granted a 
joint bill to be brought to a ſale, although contained both in one 
ſummons. : 
The Lords found the action competent,” _ A. W. 


For the creditors Macgucen. 


No. XXX. Atarch 6. 17561. 


ELEONORI MUTTER 
Againit 
The MAGISTRATES of Linlithoow, 


1. Temporary magiſtrates liable for the eſcape of a priſoner. 2. Aion of” 
relief referved to mogiſirates not guilty, againſt thoſe who are guilty, 


Na double election of magiſtrates in the borough of Linlithgow, 
both were reduced by a ſentence of the court of ſeſſion; and 

for ſome years the borough remained without a legal magiſtracy. 
During this interval, a priſoner for civil debt in the tolbooth of 
the borough had preſented a petition to the court of ſeſſion, ſetting 
forth, That he was deſtitute of ſubtiſtence, and that there were no 
magiſtrates in the place to whom he could apply for an aliment; and 
therefore 


9923] 
therefore praying, that the court would appoint certain perſons na- 
med in the petition to execute the powers of the act 1696, commonly 
called the A of Grace, ay and until a legal magiſtracy thould be 
eſtabliſhed in the borough: Upon which petition, the court, on the 
. 11th of December 175 55 pronounced the following ee: 
Having heard this petition, they authoriſe and appoint Thomas 
smith writer, Robert Clark, and Henry Gillies, merchants, and 
Robert Jamieſon writer, wha were bailies of the borough of Lin- 
lithgow preceeding Michaelmas 1754, or any of them, to act as 
bailie of the ſaid borough ad hunc effeflum to modify an aliment, 
and execute the other powers committed to the magiſtrates of royal 
boroughs by the act 1696; and to continue in the exerciſe of the 
{aid office, ay and while a legal magiſtracy ſhall be choſen,” Sc. 
. Eleonora Mutter ſoon after impriſoned John Ferrier, her debtor, 
in that tolbooth. The magiſtrates received him, impriſoned him, 
decerned an aliment for him; but, after ſome weeks, unwarrantably 
diſcharged him ; after which he continued 1n the town, 
In diſcharging the priſoner, Gillies and Clark had no active hand. 
Eleonora Mutter purſued the magiſtrates for the debt. 
Pleaded tor the magiſtrates: This 1s a penal action to make them 
liable for Ferrier's debt: All penal actions are ſtrictly to be interpre- 
ted. Now, the magiſtrates were appointed by the court ad bunc «- 
fedtum only, to execute the powers committed to the magiſtrates of 
royal boroughs by the act 1696. They are ſubject to all the conſe- 
quences of the abuſe of theſe powers, but not to any other conſe- 
quences relating to the powers of magiſtrates ; for, except guoad the 
powers contained in the act of parliament 1696, they are not ma- 
giſtrates. The preſent action is not competent againſt them in ſtrict 
law, as they were not properly magiſtrates, and ought not by inter- 
pretation to be extended againſt them, as it is of a penal nature. 
Separately it was pleaded for Gillies and Clark, That as they had 
no active hand in diſcharging the priſoner, Jamieſon and Smith only 
ought to be found liable. 
The Lords found, all the defenders liable conjunctly and ſeve- 
rally for the debt, reſerving action of relief to Henry Gillies 
« and Robert Clark againſt William Jamieſon and Thomas 


8 Smith, as accords.“ J. Mu. 
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Act. Millar, J. Dalrymple. Alt. Lockhart, Montgomery. Clerk Gil en. 
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No. XXXI. | March 6. 1761. 
HUGH MACKAIL wniter in Edinburgh 
Againſt 
ARCHIBALD BR OWN of Greenbank. 


er heir intitled to bring his predecęſſor's eſtate to a ſale, whether 
bankrupt or not, and the creditors muſt bear the One's unleſs there 


be a reverſion. 


LiZABETH SHORT died in the right of one third pro indivifo of 


| certain houſes and acres of land in and about the town of Stir- 
ling. Theſe ſubjects being burdened with a conſiderable heritable debt 
in the perſon of Archibald Brown, Hugh Mackail the ſon and appa- 
rent heir of Elizabeth Short brought an action of ſale upon the ſta- 
tute 1695. Mr Brown, the only creditor known of, appeared and 
contended, That the Gale either ought not to proceed at all, or, if it 
ſhould, that it ought be at the expence of the purſuer, in caſe the 
price ſhould fall ſhort of the debt. 

In ſupport of this plea he in//ted, That there was the greateſt rea- 
ſon to believe, that the price would not anſwer his own debt: That if 
the ſale ſhould proceed, and the expence be paid out of that price, he 
would be ſubjected to an additional loſs : That by the general princi- 
ples of law and equity, creditors are intitled to make the moſt they 
can of their debtors effects, in order to their own payment: That 
the act 1695 was not meant to 1njure the intereſts and juſt rights of 
creditors: That two privileges were by it beſtowed upon apparent 
heirs; one, that they might bring their predeceſſor's eſtate to a ſale; 
another, that by entering heir upon inventary, they might retain che 
eſtate to themſelves, and; be liable to the creditors only Secunaum VIVCS 
mnventaric: That both privileges have the ſame authority from the 
ſtatute; but that it was eſtabliſhed by the deciſions of the court, 
that the laſt could not be uſed to the prejudice of the creditor? 


That though an heir enter cum beneicto, the creditors are not obliged 


to fuller him to retain poſſeſſion of the eſtate upon paying it's proved 
value; but may, notwithſtanding, bring it to a Judictal lale as bank- 
rupt; and that no good reaſon can be aſſigned why the one . 
lege ſhould be more available in competition with creditors than the 
| other. | 

Arfwered for the pur ſuer: It cannot be known with certainty be- 
jore the ſale, Whether an eſtate be bankrupt or not. In the preſent 


caſe there is reaſon to expect a reverſion; but, ſuppoiing the eftate to 


be certainly bankrupt, yet the heir 3s entitled to Dring 1t to a fale by 
the expreſs words of tlie ſtatute, The interpretation ct the otlier 
part of the ſtatute ſeems rather to ſupport the puriher's plea; for if, 


in the one caſe, the creditors may bring the eltatc to a ENS notw 7 ti 
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ſtanding the entry upon inventary, to try if they can make more of 
it; ſo the apparent heir, for whoſe benefit this privilege of a ju- 
dicial ſale was introduced, ought not to be hindered from uſing it, 
in order to try whether he can make any thing of the eſtate, without 
being obliged previoutly to ſhew, that in the event this will certainly 
be the caſe. With regard to the expences, it appears an eſtabliſhed 
point, that they mult be paid out of the eſtate or price, whether the 
roceſs of ſale be brought at the inſtance of creditors or apparent 
heirs. The action of ſale was by this ſtatute introduced in favour 
of appareat heirs; but were the heir to run the hazard of bearing 
the expence himſelf, the intention of the law would be in a good 
meaſure defeated; for as he could never be ſure whether there 
might not be latent debts upon the eſtate, he would not chuſe to ex- 
poſe himſelf to that hazard. All the writers upon the law agree in 
this interpretation of the ſtatute, and the point has been expreſsly de- 

cided ; Nicolſon contra his father's creditors, Dict. voce, Expences. 
* The Lords repelled the objection, and found that the expences 


« mult come off the whole head.” A. W. 
AA. Sir Adam Ferguſſon. Alt. Lockhart, Clerk Gib/on. 
No. XXXII. June 13. 1761. 
Meſſrs ALEXANDER BROVWN and Son merchants in Edinburgh, 
| Againſt 


MATTHEW CRAWFURD merchant in Glaſgow. 


Negociatioa of a promiſſory note payable in England, muſt be regulated by 
the law of England. | 


| Rs Epix of Perth had been in uſe to furniſh Matthew Craw- 
furd with linen yarn, for which he ſometimes paid money, 
and ſometimes feat her bills on Edinburgh or London. In May 
1758, he ſent her indorſed a promiſſory note of one David Leitch, 
in the following terms: * Glaſgow, IIth May 1758. Forty-ſix days 
after date, I promiſe to pay to the order of Mr Matthew Crawfurd, 
the ſum of L. 25 Sterling, at the houſe of Mr Malcolm Hamilton 
© and company merchants in London, for value received.“ 

This note Mrs Edie put into the hands of Meſſrs Brown the pur- 
ſuers, who ſent it to their correſpondent at London, and he did not 
proteſt it for not payment till ſeven days aiter the days of grace were 
expired; but immediately thereafter gave notice of the dithonour to. 
the purſuers, who intimated the {ame in courſe to Mr Crawfurd. 

The purſuers, in right of Mrs Edie, brought a proceſs againſt 
Mr Crawtfurd for payment of an account due by him to her. He 
inſiſted, that credit mould be given him for the ſum contained in 
this promiſſory note; becauſe, as it was not duly negotiated, there 


could be no recourſe againſt him for it. 
Pleaded 


that any perſon who ſhould come from another pariſh and dwell in 


( 62 ) 


Pleaded for the purſuers : That the note was properly negotiated, 
and that all had been done that was incumbent on any perſon to do, 
to whom a promitlory note drawn in Scotland is indorſed; and as 
the matter falls to be tried by the law of Scotland, there could be no 
doubt; becauſe, by that law, no negotiation is pr operly required on 
promiſlory note. 

It is indeed true, that by cap. 9. 37 et 4% Anne, promiſſory 
notes are put on the ſame footing with inland bills of exchange ; 


but then, it is as true, that only ſuch inland bills are privileged as 


are drawn in England or Wales ; as, therefore, promitlory notes can. 


be in no better condition than inland bills, it follows of conſequence, 


that unleſs they be drawn in England, they have none of the privile- 
ges of inland bills; nor is the porteur obliged to uſe the form of 
negotiation. 

Pleaded for the defender : That as the promiſſory note is payable 
in London, ſo it ſeems to follow of conſequence, that the queſtion 
of negotiation falls to be judged of by the law of England. In- 
dorſees, in taking indorſations, are tacitly underſtood to contract, 
that they will follow the cuſtom of the country where the payment is 
to be made, in demanding payment, and doing every thing elſe ne- 
cellary to entitle them to recourſe. But it is very clear, that by the 
ſtatute of Queen Anne, promiſſory notes in England require the ſame 
negotiation as bills; and it is as clear, that fach negotiation was not 
made in the preſent caſe. 

The court was of opinion, that the promiſſory note was not pro- 


perly negotiated ; and therefore ſuſtained the defence.“ J. M. 


Act. Burnet. Alt. Montgomery. Clerk Aripatrick. 


No, XXXIII. | June 2.3 701. | 
NINIAN CRAW FU RD Box-maſter to the Trades in Saltcoats, 


Againſt 
SAMUEL MITCHELL Shocmaker in Saltcoats. 


Private ſocieties have no perſona ſtandi. 


N the year 1725, a number of tradeſmen of different crafts in the 
town of Saltcoats, which is a borough of barony, entered into an 
agreement, by which they aſſociated and incorporated themſelves to- 
gether. They reſolved to have a ſtock-purſe. They created a deacon. 


or box-maſter, and appointed one to be choſen yearly : They obliged 


themſelves to meet quarterly, and that any perſon who ſhould fail to 
attend any meeting ſhould be fined ſixpence: They determined, that 
certain ſums ſhould be paid into the box by every member at each 


quarterly meeting ; and that every one who entered apprentice ſhould 


alſo be obliged to pay a certain ſum to the box; and they enacted, 


the 
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the town of Saltcoats, ſhould be obliged to ſubſcribe the aſſociation, 
and pay a certain ſum into the box. And the agreement bore, that 
the ſubſcribers were witneſles to one anothers ſubſcriptions. 

This agreement was approved of by the Earl of Eglinton, the ſu- 
perior of the town. 

In the year 1740, Samuel Mitchel ſettled at Saltcoats, and ſub- 
ſcribed the agreement: Some years after he refuſed to attend the 
meetings, or to pay the uſual contributions; upon which a proceſs 
was brought againſt him before the baron-bailie of Saltcoats, at the 
inſtance of Ninian Crawfurd, as box-maſter to the trades of Saltcoats, 
in order to oblige him to pay, 1%, the arrears of his quarterly pay- 

ments; 2%, Fines for his abſence at ſundry meetings of the trades; 

and, 3/9, The dues payable for an apprentice and journeyman. 

The baron-bailie pronounced decreet againſt Mitchel; ; upon which 
the matter came before the court of ſeſſion by ſuſpenſion, i in which the 
ſuſpender principally inſiſted, that this was no legal corporation; 
and conſequently their box maſter had no title to purſue in their 
name. 

Pleaded for the charger, That a contract, entered into for lawful 
purpoſes, with the conſent of the ſuperior, is certainly binding; and 
although the trades of Saltcoats cannot properly be called a legal cor- 
poration, as being deſtitute of the authority of King or parliament; 
vet it cannot be diſputed, that private perſons may enter into a ſo- 
cicty for lawful purpoſes without any ſuch authority: That this ſo- 
ciety was not only lawtul, but had been highly uſeful, as by means 
of it trade had been improved, and the poor ſupported in various in- 
ſtances. | 
The ſuſpender having ſigned the agreement, 1s obliged to fulfil 
it; and every partner of a ſociety is entitled to purſue any other of 
the partners for implement of the obligation he has come under. 
The charger therefore is entitled to inſiſt in his own name; and his 

itle 18 furely not the worſe that he is authoriſed by the reſt as box- 
maſter to purſue in their name as well as his own. 

Pleaded for the ſuſpender: All ſuch ſocieties as this, entered into 
without public authority, are held to be unlawful combinations; 
from which it follows, that the trades of Saltcoats can claim none 
of the privileges enjoyed by corporations; that they have not per- 
fora end i in judicto ; nor can their box-maſter ſue in their name. 

Iliat the preſent action is carried on by Crawfurd ſolely as box- 
maſter, and not ſanquam privatus, appears from the libel. 

20%, Et ſeparatim, It was pleaded, That whatever effect this bond 
might be ſuppoſed to have guoad the original ſubſcribers; yet it is 
not binding upon the defender, in reſpect it is not a valid deed, as 
wanting both the date of his ſubſcription, and the names and de- 
ſignations of witnetles thereto, which are eſſential requiſites to all 
written obligations. 

* The Lords ſuſpended the letters ſimpliciter.“ 1 M8. 


Act. Nairn. Alt. W. Wallace junior. Lord Auclinlect reporter. Clerk Xirkpatricks 
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No. XXXIV. | June 13. 1761. 
LORD B EL HAVE N 
Againſt 


Mrs E LD HAN HAMILTON, ſiſter by the full blood to the 
deceaſed Sir Hugh Hamilton of Roſehall, and Charles Hamilton, 
Eſq; her huſband, for his intereſt. 


Whether the negative preſeription r. runs againſt remoter heirs of entail du- 
ring the life of the inſtitute, whoſe iſſue- male are the next ſubſtitutes ? 
Whether an obligation to provide and ſecure an eſtate to the neareſt 
Beire-male whatſoever, is implemented by the neareſt h heir-male's ſuc— 
ceeding to the eſtate in virtue of a deed N a different ſeries of 
heirs ? 


U' the 23d of March 1709, Sir Archibald Hamilton executed 
a diſpoſition and aſſignation, whereby, for love, favour, and 
affection, he diſponed and aſſigned to and in favours of Mr James 
Hamilton his eldeſt ſon, his heirs and aſſignies whatſoever, all and 
ſundry the heritable and moveable debts and ſums of money, prin- 
cipal, annualrents, and penalties, then reſting and owing to him, 
by whatſomever perſon or perſons, by virtue of heritable bonds 
and infeftments, and other bonds heritable or moveable, tickets, 
bills, accompts, decreets, or any other ways, and contained in a 
i particular inventory thereof, ſubſcribed by him of that date, and 
therein holden as repeated brevitatis cauſa; and allo all other debts 
and ſums of money, heritable or moveable, which ſhall be reſting 
* owing, and any ways pertaining to him at the time of his deceaſe, 
* with the annualrents thereof bygone and in time coming, toge- 
* ther with the ſaid bonds, bills, decreets, and other writs, whereby 
© the ſaid debts are or ſhall be Lac; with all that has followed, or 
may follow thereupon. 

* With this proviſion always, That the ſad Mr James Hamilton 
Rand his foreſaids, ſhall, by acceptation hereof, be bound and obli- 
ged to employ the firſt a readieſt of the debts and ſums of money 
* diſponed and aſſigned as above, and which they thall intromit with 
and receive by virtue of the above rights, for paymentof the proviſion 
made or to be made by the ſaid Sir Archibald Hamilton to his other 
© children and grandchildren, and of all other juſt and lawtul debts 
that ſhall be reſting at his death; and likeways, that theſe preſents 
are granted in implement, and in fulfilling of the ſaid Sir Archi- 
© bald his obligement to his ſaid ſon, contained in the contract of 
marriage betwixt him and Mrs Francis Stewart his ſpouſe, for pay- 
© ment to him of the ſums of money therein mentioned. And it is 
hereby declared, That it ſhall be lawful to Sir Archibald to alter or 
* revoke the {aid right and een at any time in his life, ciamſi 
* in articuly inorlis.“ 


.. 95, 


Sir 


: ( 
Sir Archibald, of the ſame date, took from his fon Mr James a 


backbond, whereby the ſon became bound * to employ the firſt and 


VVT 


readieſt of the debts and ſums which he ſhould intromit with and 
receive, by virtue of the ſaid aſſignation, for payment of the pro- 
viſions made or to be made by his father to his children or grand- 
children, and of all his father's juſt and lawful debts that ſhould 
be reſting at his deceaſe; and to lend out, employ, and beſtow the 
remainder of what he ſhould ſo uplift and receive upon land or o- 
ther ſufficient ſecurity, and to take the rights and ſecurities thereof 
as follows : As much thereof as may extend to 4000 merks yearly, 
which his father became bound to provide by the marriage-con- 
tract, to and in favours of himſelf and the heirs, ſpecified in the 
ſaid contract of marriage; and the remainder of the ſaid haill 
ſums to himſelf and the heirs-male procreate of his body; which 
failing, to his three younger brothers then alive in their order, and 


to the heirs-male to be procreate of their bodies; which failing, to 


the heirs-temale to be procreate of his own body, or of the bodies 
of his three younger brothers in their order, the eldeſt ſucceeding 
without diviſion ; which failing, to the ſaid Sir Archibald, his near- 
eſt heirs and aſſignies whatſoever; and he thereby bound and ob- 
liged him and his foreſaids, chat they ſhould do no act or deed, 
directly or indirectly, whereby the order of ſucceſſion above men- 
tioned may be any ways altered, changed, or diſappointed.” 

This backbond, upon the 16th July 1709, was delivered up and 


cancelled upon James the ſon's granting a ſecond backbond to his 
father, whereby he * obliged himſelf, that the ſums of money he 
« ſhould happen to recover by virtue of the aid aſſignation, is in 
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the /e place, to be applied for payment of the ſums the ſaid Sir 
Archibald Hamilton 1s bound to pay, by virtue of my contract of 
marriage, to me and my heirs therein mentioned; and in the gen- 
place, for payment of the proviſions granted by Sir Archibald to 
his children and grand-children, conform to the bonds of provi- 
{ion granted in their favour ; and for payment of any debts and 


legacies due or left by the ſaid Sir Archibald, if any be; and as to 


the remainder of the ſaid ſums that I ſhall happen to recover by 
virtue of the ſaid aſſignation, over and above what pays the ſams 
above mentioned, I oblige me to provide and ſecure the ſame to 
myſelf and the heirs-male to be procreate of my body; which fail- 
ing, to my next heirs-male whatſomever : And I thall do no act or 
deed to diſappoint the ſucceſſion of my ſaid next heirs-male to the 
faid ſums, failing of me and the heirs-male of my body, as faid 
18. 


After the death of Sir Archibald, Sir James the ſon acquired a 


large fortune beſides the eſtate der ved to him from his father: 


c : We 


In March 1738, Sir James executed a deed, by which, for love 
and favour to his brother Hugh, in the event of his own death 
without iſſue, he made, conſtituted, and ordained the ſaid Hugh 
his ceſſioner and ailignee in and to all and whatſoever debts and 
ſums of money that {ſhould be due and addebted to him any man- 


ner of way at his death, either by bonds, heritable or moveable, 
| e + bills, 
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© bills, tickets, Sc. and in general all moveables whatſoever, which 
* thould pertain and belong to him at his death, burdened with the 
payment of his juſt and lawful debts, and of all proviſions granted 
* orto be granted in favour of his lady, or any other perſon whatſo- 
© ever. 

In December 1744, by another deed, he nominated and appoint- 
© ed his ſaid brother to be his ſole executor and univerſal legatar, and 
aſſigned, bequeathed, and made over to him, all goods, gear, debts, 
and ſums of money belonging to him. 


In April 1749, Sir James alſo executed a deed of ſettlement of his 


whole unentailed lands, whereby he grants procuratory for reſigning 
his whole lands therein recited in favour of “ himſelf and the heirs 
* whatſomever lawfully to be procreated of his body ; whom fail- 
ing, to his brother Hugh, and the heirs whatſomever of his body; 
© whom failing, to Charles Hamilton, (Sir James's nephew by the full 
* blood), and the heirs whatſomever 2: his body; whom failing, to 
© the other heirs therein mentioned,” 

Sir James died in 1750 without iſſue, and thereby the ſucceſſion 
opened to his brother Sir Hugh, who poſſeſſed the eſtate as long as 
he lived, upon titles made up in terms of the above-mentioned deeds 
granted by his brother Sir James 1n his favour ; and upon his death 
without iflue male, he was ſucceeded by his daughter an infant, 
who alſo, not long thereafter, died. 

Lotd Belhaven having come to the knowledge of the above diſpo- 
ſition by Sir Archibald Hamilton, and of the backbond relati! 
thereto granted by Sir James, expede a ſervice as neareſt and lawful 
heir-male in general to Sir James Hamilton, and thereupon brought 
an action againſt Mrs Eupham Hamilton, fiſter to Sir Hugh, Charles 
Flamilcon, Eſq; her hutband, and Captain Charles Hamilton of 
Withaw, as repreſenting the ſaid Sir James upon the paſſive titles, for 
implementing and fulfilling the foréſaid backbond, to the purſuer, 
as ncareſt heir-male whatſomever to the fad Sir James. 


The frit point pleaded for the defenders was, Action is cut off by 


the negative preſcription, as no proceſs has been purfued, no docu— 
ment taken, nor any demand made upon the backbond, for more 
than the ipace of 40 years. | 
£L/nfewe? cd for the purſuers: 1, That Sir James Hamilton him- 

1 was ftar in the obligation. His own 1ultue-male were the firſt ſub- 
ſtitutes, and had an emdoubred power to alter the deſtination when- 
ever the right became veſted in them; and therefore the collateral 
heir-male ſubſtitute to Sir James Hamilton and the iſlue-male of his 
body could have brought no action againſt him during his life 
which could have been uſcful and available in any ſhape; and therefore 
the preſcription could only run after Sir James's death, when, by 
the failure of his iſſue-male, the next heir-male ſubſtitute could 
have mlitted for implement of the backbond cum e727, 

Anfwered 249, That ſuppoſing Sir James had had iſſue-male of 
his own body, it could not be maintained, that prefcription would 
have begun to run in his favour againſt ſuch itlue, from the date of 


the backbond ; tor ſuch plea would ts this manif{tt abfurdity, 
that 
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that preſcription may commence before the creditor's exiſtence, and 
may continue to run during his minority, But if the preſcription 
could not run againſt the heirs-male of Sir James's body, it could 
not commence, and far leis be compleated, againſt the remoter heirs- 
male during the life and pothibility of iſſue of Sir James Hamilton. 

Anſawered, 31io, That as Sir James Hamilton himſelf was the inſti- 
tute in the ſucceſſion provided by his own backbond, and all the o- 
ther heirs-male were only ſubſtitutes to him, it ſeemed to be incon- 
liſtent with all the principles of law, that during his own poſſeſſion 
preſcription could commence and run in his favour againſt his own 
heirs- ſubſtitute. It never was heard, that the inſtitute in a ſettle- 
ment or deſtination of ſucceſſion could cut off the rights of the ſub- 
{titutes merely by taking and hol:ling the ſubject of that ſucceſſion, 
though for the greateſt number of years. | 

Anſwered, lo, That the negative pretcription of obligations by the 
law of Scotland commences only at the term on which the obliga- 
tion is payable or preſtable; or, as the law expreſſes it, quando dies et 
cedit et venit, Therefore it is incumbent upon the detenders to point 
out and prove the period of time when there was a reverſion of the 
ſums uplifted by Sir James after payment of his own debt, and the 
other proviſions and debts of his father; becauſe it was at that period 
only that the obligation accrued and became effectual to the heirs- 
male. | | 
eplicd for the defenders, That there are no words in the obliga- 
tion, ſuſpending the effect thereof during Sir James's life; and there- 
fore it is undeniably evident, that action was directly competent at 
the inſtance of any of the heirs-male againſt Sir James himſelf, to 
have compelled him to perform the obligation contained in the back- 
bond; and it would have been no good defence to Sir James againſt 
ſuch action, that he might have an heir-male of his own body, who 
would have been preterable to thoſe collateral heirs-male ; the remo- 
ter, as well as the nearer heirs, had the ſame jus quaſitum, the ſame 
right of action, to compell Sir James to ſettle and provide the money 
in terms of the backbond. | 

Ic was on this principle, that, in many late caſes, ſuch as Mac- 
keriton, Kinnaldie, and others, the negative as well as the poſitive 
prefcription has been judged to run againſt latent deeds of tailzie, 
it was in thoſe caſes pleaded, upon the ſame principles that are plead- 
ed for the purſuer, that as a right did not accrue to the remoter 
heirs of tailzie, but upon a failure of the nearer heirs, the preſcrip- 
tion could not run againſt them before that right had accrued ; and 
that the law did not oblige ſuch remote heirs to intent actions, whiltt 
they had but a right in expectancy, which poſſibly might never take 
place. | 

It was in thoſe caſes judged to be a ſufficient anſwer, that even the 
remoteſt heirs had ſuch a pus queſitum as intitled them to maintain 
the proper action to render the entail effectual, which, if they ne- 
glected, and allowed the negative preſcription to run, i imputent; 
and therefore, as action was competent on this obligation againſt Sir 
James himſelf, at the inſtance of the remoter heirs, and as they ne- 
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lected to bring it, the action is now loſt by the negative preſcription; 


Replied, ado, It is unnecellary to inquire, whether the preſcrip- 
tion could have been obtruded againſt the heirs-male of Sir James's 
body? or whether it could have run during their minorities ? be— 

cauſe whatever plea they might have had, that could not be com- 
petent to the remoter heirs, who were majors at the time; the pre- 
ſcription guoad them would not have been interrupted by the mino- 
rity of theſe nearer heirs. 

Replied, 3tio, That it is not incumbent upon the defenders to point 
out when there was a reverſion of the ſums uplifted by Sir James, 
after payment of his own debt and the other proviſions and debts 
of his father; becauſe any reaſonable time that could have been 
allowed to call in the money, and pay off the debts, and to velt the 
reſidue on proper ſecurities for behoof of the heirs in deſtinatione, 
would have been ſo ſhort as to have no influence in the preſent que- 
ſtion; and it is rather incumbent on the purſuer to ſay and prove, 
that the debts and effects were outſtanding at ſuch a period as would 


bring it within the 40 years. 


In thort, the action was competent at Sir Archibald's death. From 


that period the preſcription was begun; and forty years having e- 
lapſed before this action was brought, it is not now competent. 

The ſecond point leaded for the defenders was, That Sir Hugh, who 
was the firſt creditor in the obligation, received ample ſatisfaction 
and full implement thereof, when, by the deeds of ſettlement execute 
in his favour, he ſucceeded to Sir James's whole eſtate, heritable and 
moveable ; and that thereby the obligation is become extinct, and 
cannot be revived by any after heir. 

Anſwered for the purſuer, im, That none of the deeds granted 
by Sir James, in favour of Sir Hugh, can be deemed to have been 
granted in implement of that obligation; becauſe, by the ſettlements 
contained in thoſe deeds, they are limited to a quite different ſerics 
of heirs. The aſſignment to the moveables and nomination of exe- 
cutry, is ſimple and abſolute in favour of Sir Hugh, without mention - 
ing heirs of any kind. And the tailzie or ſettlement of the land-eſtate 
by the deed 1749, is conceived in favour of the heirs whatſocver of Sir 
James“ s body; and, failing of theſe only, in favour of Sir Hugh, 
and the heirs whatſvever of his body ; whereby the daughters either 
of Sir James or Sir Hugh would have ſucceeded preferably to the 


_ other collateral heirs-male : Whereas, by the obligation contained in 


the backbond, Sir James was obliged to ſecure and employ that mo- 
ney, failing heirs-male of his body, in favour of his other heirs- male; 
and therefore the ſettlements made by Sir James were not intended, 
nor could they be conſidered as mn. or ſatisfaction to the bes. 


male of their claim. 


Arnfwered, 2do, That the deed of tailzie moſt certainly was not im- 
plement, becauſe it was of a difterent ſubject, and to quite a differ- 
ent ſeries of heirs; and no man can diſcharge himſelf of an obliga- 
tion to provide a certain eſtate or ſum of money in favour of his heir- 
male, by ſettling another eſtate upon a different ſeries of heirs, 


If 
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if, therefore, there was any foundation for the defence of imple- 
ment, it mult be upon the general diſpoſition and teſtament executed 
by Sir James in favour of bis brother Sir Hugh, whereby Hugh ſuc- 
cceded to Sir James's whole perſonal eſtate, But it is an eſtabliſhed 
rule in the law of Scotland, That a ſpecial proviſion is not underſtood 
ro be vacated or altered by a general diſpoſition or teſtament. This 
has many times been decided, particularly 24th November 1710, 
Johnſton contra Callender ; and 7 of July 1732, Strachan contra 
Farquharſon: And therefore, in the preſent caſe, as Sir James hacl 
become bound to provide and ſecure a certain fund to his ncareſt 
heirs-male whatſoever, the general diſpoſition and teſtament executed 
by him cannot imply any alteration of that ſpecial proviſion in fa- 
vour of his heirs-male ; and therefore his backbond remained in full 
force, notwithſtanding theſe ſettlements. 

Anſwered, Zlio, It Sir James had executed a ſecurity for the reſidue 
of his father's eſtate in terms of the backbond, it certainly would have 
ſubſiſted, until it was duly altered by an heir-male ſucceeding in the 
right. Sir Hugh made no ſuch alteration z and therefore the obli- 
gation contained in the backbond mult {till be entire, otherwiſe this-- 
abſurdity would follow, that a ſucceſſion properly eſtabliſhed to heirs- 
male may be vacated or altered in favour of the heirs whatſoever 
of the firſt heir-male, without any deed of alteration executed by ſuch 
heir-male. 

Replied for the n Imo, Sir Hugh was the creditor in the 
obligation; and therefore, as he took Sir James's whole eſtate, real 
and perſonal, under the deeds of ſettlement made by him, and with 
the burden of his debts, he thereby received full implement and ſa- 
tisfaction for the claim competent to him as creditor in the aforeſaid 
obligation, which thereby became extinct, and cannot be revived by 
any After heir. 

If ſuch ation had been brought againſt Sir Hugh himſelf by the 
collateral heirs-male, to have compelled him, as repreſenting Sir James, 
to have ſettled and ſecured this money in terms of the backbond, it 
certainly would have been a good anſwer on the part of Sir Hugh, 


that, as he himſelf was the creditor in that obligation, and had re- 


ceived implement and ſatisfaction thereof from Sir James, and was 
not bound to tranſmit the ſucceſſion to the remoter heirs-male, no 
action was competent at their inſtance; and if this would have been 
the caſe with regard to Sir Hugh himſelf, it will be matter of diffi- 
culty to point out any principle of law or juſtice upon which action 
can be ſuſtained againſt Sir Hugh's heirs. Implement and ſatisfac- 


tion once received, muſt, in the nature of things, operate a perpetual 


extinction of the lime. 

The Lords repelled the defence of preſcription ; but found, That 
Sir James Hamilton had fully implemented his backbond b 
the {ſettlements which he had made in favour of Sir Hugh, his 
© neareſt heir-male ; and therefore aſloilzied.” J. M. 


Act. Millor. Alt. Lockhart. Lord Coalſtan Reporter. Clerk Hume. 
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No. XKXV: | June 16. 1761. 
ANDREW WALLACE 
Againſt 
FOUAN MORRISON. 


A ſervitude in a ſpring of water acquired by © 


Onn MoRrisON was proprietor of a few acres of ground lying 
below the town of Stirling, ſurrounded on the north-eaſt and 
weſt by lands belonging to Cowan's hoſpital, of which the magi- 
ſtrates of Stirling are patrons, and ſeparated from theſe lands by 
ditches, which ditches were the property of Mr Morriſon. Above 
theſe lands roſe a ſpring of water, Which took its rife in the hoſpital- 
lands, and took its courſe down one of Mr Morriſon's ditches. Mr 
Morrifon's authors, from time immemorial, had been in ute to ſtop 
its courſe in the ditch, and to make it go into the field, for the ule 
of the field. Mr Morriſon had done the ſame, and averted | it to 
the uſe of a tan- work. . . 
Andrew Wallace was e of ſome ground, and ot 
work below the property of Mr Morriton. Being defirous to have 
the uſe of this ſpring, he purchaſed a grant of the water of it tor 
the uſe of his tan-work from the magiſtrates of Stirling; and then 
brought a declarator againſt Mr Morriſon, in which he 7 //7ecd, That 
the water was now become his property ; that it muſt be ailowed to 
run down Mr Morriſon's ditches in its natural current; and that it 
could not be diverted from thence into Morriſon's field. 
Anſwered: A ſervitude may be acquired in a ſpring by immemo- 
rial poſſeſſion; and the defender having been in the immemorial 12 5 
ſeſlion of this water, it cannot now be taken from him. 


1 Tan 


The Lords aſſoilzied the defender. J. M. 
Act. Lecthart, Bruce, Dalrymple. Alt. Terguſen, Walter Stowart. Clerk Git/o7;. 
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No. XXXVI. | June 16. 1761, 


DANIEL S ETON, 70 CLEL AND and others, 
Creditors-Arreſters of Margaret Counteſs of Caithneſs, 


Againſt 


The COUNTESS of CAITHNESS, and Thomas Hedderwick her 
Aſſignee. 


Current term of a ſeparate aliment to a ww fe carried by an arreſiment uſed 
prior to the term of payment. 


N the year 1741, the Earl and Counteſs of Caithneſs entered into 

a contract of voluntary ſeparation, by which the Earl obliged 

himſelf to pay to my Lady L. 1090 Scots yearly for ſeparate ali- 

ment ; which ſhe accepted of in full of all the could atk of the Earl, 

with liberty to either of them to renounce this agreement upon notice 
to the other party. 

In 1754, the Counteſs notified to the Earl her repudiation of the 
contract 1741, and brought an action for a ſaitable ſeparate main- 
tenance, in which ſhe obtained judgement, finding her entitled to 
L. 200 Sterling yearly over and above the intereſt of her own pro- 
per ſums, as the ſame ſhould, from time to time, be ſettled and 
liquidated, commencing at the term of Martinmas 1756, and pay- 
able by two equal moities at Whitſunday and Martinmas yearly. 

In June 1757, Daniel Seton, John Cleland, and others of the 
Counteſs's creditors, uſed arreſtments in the hands of the Earl, with 

a view to attach the current term's annuity, which was payable at 
Martinmas thereafter, 

Upon the 5th November 1757, the Counteſs granted an alligna- 
tion of that term's 0 to Thomas Hedderwick, and others of 
her creditors. The Earl brought a multiple-poinding, in which a com- 

2:ition enſued betwixt the arreſters and the alhznee. 

It was argued for the aſſignee, That there was no al:ment due or 
payable by the Earl of Caithneſs at the time when the arreſtments 
were uled in his hands; and therefore there was no ſubject which 
could be affected by theſe arreſtments: That an aliment was proper- 
ly due dle die in diem, though, by the Lords decree, the term of pay- 
ment be ſuſpended to Martin: nas that year ; and therefore no more 
could be affected bj y the arreſtments than what was due at the time 
they were laid on; 22d December 1676, Dick contra Sir Andrew 
Dick, Dirleton. 

It was anſwered for the arreſters, That this annuity is no more 
due de die in diem, than the annualrents of boads or annuities due to 
a liferenter. By the above judzement, it is not payable 4% die in 
diem, but at two terms in the year, Whitſunday and Martinmas, by 


equal portions ; that is, at the fame terms at which her jointure 


would have been payable in caſe of the Earl's death; ai ad therefore 


the 


„ 


the current term was affectable by arreſtment, in the ſame way that 
a current half year's rent or jointure would be affectable. | 


+ The Lords preferred the arreſters.' J. M. 
Act. Bruce. Alt. Walt. Stewart. Reporter Lord Auchizlect. 
No. XXXVIII. | June 16. 1761. 
ALEXANDER Duke of GOR DON and his Curators, 
Againſt 


FAMES CORD ON of Cocklarachie. 


Charter, wanting the name and deſignation of the writer, null. 


IN the year 1617, George Marquis of Huntly diſponed his three 
I quarters of the davoch lands of Cocklarachie to George Gordon, 
redeemable for the ſum of {ix thouſand merks, and to be holden of 
the Marquis for payment of L. 26 Scots yearly, during not redemp- 


tion. # 

In the year 1642, George Gordon, the grandſon of the original 
wadſetter, having advanced the further ſam of 3000 merks to the 
Marquis, the parties entered into a new contract referring to the 
wadſet 1617, and declaring this ſum of 3000 merks to be an eik to 
the original wadſet-ſum, ſo as that it ſhould not be lawful to redeem 
the lands without payment or conſignation of the whole ſum of gooo 
merks. 

In 1645, George Gordon entered into a ſecond marriage with F- 
liſabeth Fraſer ; and, by his contract of marriage, he became bound 
to infeft his wife in liferent, and the eldeſt fon to be procreated be- 
tween them, heritably and irredeemably, in the ſaid three quarters of 
the davoch lands of Cocklarachie ; as alſo in the other fourth quar- 
ter of ſaid lands, which George Gordon held of the crown. This 
contract contained a precept, but no procuratory ; and it did not ap- 
pear that any infeftment had followed upon it. 

In the year 1668, George then Marquis of Huntly, with conſent of 
his curarors, granted a feu- charter to John Gordon then of Cockla- 
rachie, whereby, upon a recital of the foreſaid marriage- contract 
1645, and of the ſaid John Gordon's being the eldeſt fon of the ſaid 
marriage, and for certain other good cauſes and conſiderations, he 
not only ratified and confirmed the foreſaid  marriage-contract, with 
the obligation therein contained in favour of the ſaid John Gordon, 
the eldeſt ſon and heir-male of the ſaid marriage, but of new pave, 
granted, diſponed, and confirmed to the ſaid John Gordon, his heirs, 
Ic. heritably and irredeemably, not only the three-fourths of the 
lands of Cocklarachie, but alio the other fourth, to be holden of 
him the ſaid Marquis, and his heirs, Oc. in feu and heritage for 
ever, for payment of a feu-duty of IL. 26 Scots, nomine feudifirmæ 
= * tagtum, 
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tantum, pro omni alio onere, exactione, quæſtione, demanda, ſew 
« ſervitio ſeculari.” 


Upon the precept of ſeiſine contained in this charter, John Gor- 
don was duly infefrt. 


This charter does not mention the name or deſignation of the 
writer, 

In the year 1 68 ” the Marquis, bei Duke of Gordon, granted 
to the ſaid John Gordon a newcharter of the three quarters of the davoch 
lands of Cocklarachie, with a Novedamus, to be held of the Duke for 
payment of 100 merks of feu- duty, and redeemable upon payment or 
conſignation of the ſum of 6000 merks at the firſt term of Whitſun- 
day, which ſhould happen three years after the death of the longeſt 
liver of the ſaid John Gordon and Jean Guthrie his wife; and, up- 
on payment thereof, he is bound to rediſpone the faid lands to the 
ſaid Duke, with all the ſecurities thereof, 

The Qyqnidem of this charter 1687 refers to a procuratory of 
reſignation ſaid to have been granted by the ſaid John Gordon in fa- 
vour of himſelf, his heirs, c. as a warrant for granting the char- 

: But the date of this procuratory is blank in the charter; the 
proc icſelf, or inſtrument of reſignation following thereon, did 


not appear, nor was there any evidence offered that any ſuch ever 


exiſted. 
It may alſo be obſerved, that this charter is without any date, ex- 
cepting that there is a docquet ſubjoined, dated in the 1700, decla- 


ring, that, to the beſt of the Duke's remembrance, the charter was 


ſigned in Edinburgh caſtle in July 1687. 

This charter alſo bears to be granted * pro certis pecuniarum 
© ſummis nobis per dictum Johannem Gordon perſolutis.' 

In the 1721, upon the death of John Gordon, Alexander Duke of 


Gordon granted a precept of Cure conſtat to James Gordon his ſon, 


proceeding on a recital: *. Quia per authentica inſtrumenta coram 
nobis producta, et per nos alioſque noſtro nomine viſa, lecta, et 
cCconſiderata, clare conſtat, et eſt notum, Quod quondam Johannes 


Gordon de Cocklarachie, pater prædilecti noſtri Jacobi Gordon 


nunc de Cocklarachie, obiit ultimo veſtitus et ſaſitus ut de feodo, in 


* totiset integris illis tribus quarterns ſeu tribus, et quatuor parti- 


© bus davotz terrarum de Cocxlarachie, &c. ; Redeemabilibus tamen 
dict. terris, molendinis, et aliis fuprament. et ſub reverſione, per 
nos, noſtroſque heredes, atlignatos, ſolutione vel conſignatione 
dict. quondam Jacobo Gor don, ſuiſque heredibus et ſucceſſoribus, 
Gooo mercarum monetæ Scotiæ.' 

Upon this precept no infeftment followed; but James Gordon had 
been in the conſtant uſe of paying the yearly feu- duty of 100 
merks; and having occaſion to depone at taking up a judical rental 


* 


of the eſtate of Gordon in the 1729, he produced this precept of 
Clare, and acknowledged, that he poſſeſſed three quarters of the da- 


voch lands of Cocklarachie in virtue of that precept, redeemable for 

6000 merks. 
The Duke of Gordon brought a proceſs againſt James Genes, to 
have it found and declared, that the ſaid three-fourths of the da- 
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yoch lands of Cocklarachie were redeemable by him upon payment 
or conſignation of the ſum of 6000 merks. 

The defender 7n/i/ted, That he had acquired an irredeemable title 
to the lands, as the charter 1668, and the infeftment following there- 
on, was the capital title-deed, and the only feudal right to- the eſtate 
upon which the defender and his predeceſſors had continued to poſ- 
ſeſs it. | 
Pleaded for the Duke: The charter 1668 is null, becauſe it does 
not bear the name nor deſignation of the writer; and therefore, in 
terms of the act 179. parl. 1593, cannot make any faith in judgement, 
nor outwwith, That though by the indulgence of the court, parties 
are uſually allowed to ſupply the deſignation of the writer where it 
is omitted, by condeſcending upon and aſtructing the ſame ; yet 
that is the furtheſt length practice has ever gone in relaxing the ex- 
preſs regulation of the law in that particular: But the defender does 
not in the preſent caſe ſo much as pretend to condeſcend either upon 
the name or deſignation of the writer, far leſs to bring a proof of 
it, which has always been found necellary : That a caſe could hard- 
ly occur, in which a legal objection ought to be more favourably 
liſtened to; for it is plain, that the drawer of this charter knew no- 
thing of the vatlal's redeemable right, and that the contract 1645, 
which had wrongoully ſet forth his titles as irredeemable, was all 
that was laid before him, and which had been made a handle of im« 
poſing upon a minor and his curators, in order to obtain a deed by 
which the minor was ſo apparently and enormly hurt, by giving 
an irredeemable charter to the heir of his vaſlal, of lands which his. 
predeceſſor poſſeſſed under reverlion, for a ſum not above half the va- 


lue. 
20, The right was never properly veſted in the perſon of John 


Gordon by the charter 1668, even ſuppoſing it had not been liable to 
a nullity; for the contract of marriage 1645 could be no warrant 
to the ſuperior for granting that charter, as it contains no procura- 
tory upon which reſignation could be made in his hands. Neither 
can it be ſuppoſed to have been given in place of a Clare conſtat; for 
there was no infeftment to which John Gordon, the ton of the ſe- 
cond marriage, could pretend to connect as heir. A precept of Clare 
could only be granted to his elder brother of the firſt marriage. The 
only way by which John Gordon could make up his titles to theſe 
lands was, by adjudging them upon the contract, which it does 
not appear he ever did. | 
301, But ſuppoſing the charter 1668, with the infeftment thereon, 
to have been effectual to veſt the irredeemable property of theſe lands 
in Cocklarachie, that charter was thereafter departed from; 1m, by the 
late Cocklarachie himſelf, when he granted the procuratory of reſigna- 
tion, which was the warrant of the charter 1687, and accepted of 
the charter following upon that procuratory ; 24, by his ſon the 
defender, when he allo accepted of the above mentioned precept of 
Clare 1721: and, in the /aft place, by their having paid 100 merks of 
feu-duty in terms of the ſaid charter, which was a clear approba- 


tion of this title, and is full evidence that their poſſeſſion has been 
| held 


3 


1 


held under che charter 1687, and by no means under the charter 


1668. 
Pleaded for the defender Cocklarachie : The deſignation of the 


writer is not de efſentialibus of the writing itſelf; but is required 
by the ſtatute for a particular purpoſe, viz. as a means to facilitate 
the improbation of the deed, if liable to ſuſpicion as falſe ; ſo that 
when, from other concurring circumſtances, there lies no ſuſpicion of 
the reality of the deed, or that it is a/zunde aſtructed, there is not even 
occaſion to condeſcend on the name of the writer. The authenticity 
of the charter 1668 is proved by the conſent and ſubſcriptions of the 


Marquis's curators, by the infeftment upon this charter duly entered 


in the public regiſters, and which has ſtood there ſo long unchallen- 
ged, and laſt of all, by the charter 1687, which, though unexcep- 
tionable on many other accounts, 1s the ſtrongeſt acknowledgement 
of Cocklarachie's right. For Cocklarachie could grant no procura- 
tory of reſignation without being infeft. But he had no infeftment 
but that upon the charter 1668; and as the Marquis acknowledges, 
by the charter 1687, that he took a procuratory of reſignation from 
him, it clearly imports an acknowledgement of the charter 1668 as 


a true deed. | | 
240, It is not to be ſuppoſed, that without ſome bargain or tranſac- 


tion betwixt the family of Gordon and the predecetlor of the de- 


fender, the Marquis and his curators would have given up the right 
of redemption which he had upon theſe lands, and have granted an 
irredecmable right of the ſame, in conſequence of a ſettlement in a 
contract of marriage to which they were no parties, at leaſt upon the 
face of the deed. It is probable that this bargain was entered into 
as carly as the contract 1645, which therefore is ratified in the char- 
ter 1668 and it cannot otherways be conceived, that Cocklarachie 
would, in that contract, have bound himſelf as he did to infeft his 
ſecond wife, and the eldeſt ſon of that marriage, in the lands, irredeem- 
ably, if he had not then had aſſurances from the family, that they 
were to conſent to the alteration of the ſucceſſion, and alſo to the 
alteration of the nature of the right. It ought alſo to be obſerved, 
that the charter 1668 is intirely a new grant of the lands, proceed- 
ing upon a recital of the contract of marriage 1645, which contract 
the Marquis, for certain good cauſes and conſiderations, ratifies, ap- 
proves, and confirms, and then de nova dat, concedit, 25 iſponit, &c.; 3 
and this accounts for the not reciting the former rights granted to the 


defender's predeceſſors in the charter, and why no mention is made 


of a procuratory of reſignation, Which it ſeems the parties did not 
think necellary , as they were making altogether a new bargain, and 


not renewing an old right. 
ztio, There is no proper evidence that the charter 1668 was ever 


departed from or abandoned; for the procuratory of reſignation, 


which is ſuppoſed to be the warrant of the charter 1687, is not pro- 
duced; neither is there any evidence that it ever did exiſt, nor docs 


it appear that any inſtrument of reſignation was taken thereu; Don : 
And thercfore the defender has the greateſt reaſon to deny that ever 


any procuratory of ſuch a tenor as could warrant this charter did 
K 2 exiſt; 


| 
| 
| 
| 


(36 } 


exiſt; and as no infeftment was ever expede upon the charter, it is 


clear that Cocklarchie never accepted of it, or made it his title to 


thoſe lands. 


The ſame anſwer alſo applies to the precept of clare 1721, which | 


the defender never did accept of, but got it upon receipt and obli- 
gation to make it forthcoming to the Duke, and never took infeft- 
ment upon it, or uſed it in any ſhape as his title to theſe lands. 

Ir is indeed true, the defender's father paid the feu-duty of 100 
merks, and the defender, ſince his death, continued to do the ſame, 
which he was led to do by the evidence he ſaw that his father had 
done it. Whether the ſight of the charter 1687, and not being appri- 
ſed of the objection to which it lay open, or whether his father might 
not have choſe to pay this in order to keep well with his noble ſupe- 
rior, the defender will not pretend to ſay; but that he was wronged, 
is obvious; and this undue exaction for time paſt, will not oblige 
him to continue it in time coming; nor will it fix upon him ſuch an 
acceptance of the charter 1687 and precept 1721, as to overthrow all 
his former title-deeds to theſe lands. 


Obſerved from the bench, Non agebatur by the charter 1668 to give 


any new right ; and though a Novodamus is thrown in, yet it is qua- 
fied by a /alvo jure noſtro, which is a contradiction. 
The court was of opinion the charter 1668 was null. 


The Lords found the lands redeemable for 6000 erks.* J. M. 


Act. Ferguſſin. Alt. Burnet, Lockhart. Reporter Lord Coalſtan. 


No. XXXVIII. „ June 16. 1761. 
FOSEPH RALSTON ſervant to Joſeph Allan of St Laurence Chapel, 


Againſt | 
THO MAS ROBERTSON tenant in Blackwood, 


Repetition of the price of an unſound horſe, recently quarrelled, ſytained 


upon the implied warrandice of the contra. 


N October 1758, Joſeph Ralſton was ſent by Mr Allan, his ma- 


ſter, to a fair in the town of Air in order to purchaſe a couple 
of horſes for him. He there met with Thomas Robertſon, the de- 
fender, who ſold him a horſe for L. 8: 10:0 Sterling. 'The price was 
immediately paid, and the horſe delivered; and the purſuer had hard- 
ly gone thirty yards with him when he diſcovered that the horſe was 
racked or ſlipt in the back, and had alſo a blemiſh in one of his eyes. 
Upon this he immediately infiſted, that the defender ſhould take back 


the horſe and repay the price. 
This he refuſed to do, and ſaid, that the horſe had got the rack 


coming over from Ireland in a boat. Upon this Raſton brought a 


proceſs, for repetition of the price againſt Robertſon, before the the- 
rift, 
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riff, who aſſoilzied the defender, in reſpect i it was not alledged that 
© he upheld the horſe to be ſound ; and as the faults alledged were 
© not hidden or concealed faults.” Soon after this the horſe was 
ſeized and condemned by a ſentence of the juſtices of peace of the 
county as an Iriſh horſe, 

Pleaded for Ralſton in an docs That the defender certainly 
knew of the fault, as appeared from his ſaying that the horſe had 
been racked by coming over in a boat; and therefore it was an act of 
fraud in him to ſell what laboured un any material defect, with- 
out giving the leaſt hint of it to the buyer. 


But whether the defender knew the defects the horſe laboured un- 


der or not, the action for repetition of the price was well founded. It 
is implied in the very nature of every bargain of this kind, that the 
thing bought is to be free of faults, eſpecially of ſuch faults as occur 
in the preſent caſe, which render the thing ſold altogether uſeleſs, 
and which no man would have purchaſed if he had known of che 
faults attending it. In all ſales there is an obligation upon the ven- 
der, omne vitium abeſſe; and it is founded in the implied warrandice 
of the contract, that the ſeller is to make up to the buyer the loſs ac- 
cruing to him from faults which were unknown, and not under his 
conſideration at the time of the bargain. 

2do, The horſe appears clearly to be an Iriſh horſe, and was accor- 


dingly ſeized and condemned as ſuch; and therefore the purſuer, who 
was ignorant of his being an Iriſh horſe, i is entitled upon the implied 


warrandice of the contract to repayment of the price from the {eller ; 
more eſpecially as he knew him, at the time of the bargain, to be an 
Irith horſe, and ſo was knowingly ver/ans in illicito. 

Pleaded for Robertſon the defender, That he had bought the horſe 
at the public market only a very little while before he met with the 
purſuer : That he never offered or undertook to warrant the horſe as 


free from faults; on the contrary, he told the purſuer expreſsly, 


that he knew nothing about the horſe but what he ſaw, and could 
not venture to uphold him, as he had not had him five minutes in 
his poſſeſſion; ſo that it was evident there was no fraud intended, 
nor any art or deceit practiſed upon the purſuer. 

If the ſeller had upheld the horſe as ſound, he would have been 
liable ex contractu. If he had wilfully deceived or impoſed upon the 


purſuer, he would have been liable ex delicko. But as neither of theſe 
was the caſe, it is not eaſy to ſee upon what principle of law repay- 


ment of the price can be demanded after the bargain was compleat- 


cd on both fades, and the property abſolutely transferred. 


240, With reſpect to the horſe being condemned as an Iriſh horſe, . 
the defender did not warrant the horſe; and therefore cannot be 
made liable on the imaginary implied warrandice contended for by 
the purſuer : Neither is it eaſy to conceive upon what right or pre- 
tence the officers of the revenue could ſeize the horſe above 20 miles 
from the ſea, and after he had been fo long in the country; nor 
does 1t appear in what ſhape or upon whar terms he 1s ſaid to be 
condemned. If the purſuer therefore has allowed the horſe to be ta- 


ken 


SS eee n r by 
8 PR =. - 4 a — "Y ned... - = 2 


D — 
: n 4" 7 
— — 1 2 


„ 


ken from him ar any good reaſon, he has himſelf alone to diene, 
and the defender cannot be made liable for it. 

It was ſaggeſted from the bench, That when a man ſells a horſe for 
| Fall value, there 1s an implied warrandice, both of ſoundneſs and 
| title, nor is there any neceſſity to prove the knowledge of the ſeller. 

: 3 ng Lords * found the detender liable to the purſuer in the price 
of the horſe.” J. N. 


AR. Macqueen. Alt. C. Cockburn. Reporter Lord Kain. Clerk Gil/on. 


No. XXXIX. June 19. 1761. 
THOMAS and AC NES SOMERVILLES 
Againſt 1 
FOHN SCO FT of Whithaugh. | 


Clanſe in a contract of marriage ſettling proviſions on r in caſe of 
no ſons of the marriage, or in cafe the ſons ſhould die before the aaugh- 
= were proviacd and married, found only to take effect in the event of 
there being no beir-male of the marriage who ſhould take the ale 17 
virtue of the contract of marriage. 


N the 1666, by contract of maiage entered into betwixt Walter 
Scot, father to Iſabel Scot, with conſent of Walter Scot of St Leo- 
nard's his uncle, and Beſſy Seat, daughter of William Scot of Horſe- =; 
leyhill, the lands of Weſterhead, Whirehaugh, and others therein MR 
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; mentioned, are conveyed by Walter Scot of St Leonard's to Walter WR 
Scot his nephew, and the heirs-male to be procreate betwixt him and FF 
his ſaid ſpouſe; whom foiling, to the ſaid W alter Scot his neareſt = MC 
heirs-male and aſſignies whatſomever. 3 

This contract has the following clauſe: And becauſe the foreſaid BE 
© lands are tailzied and provided to the heirs-male of the ſaid Walcer 0 
* Scot the younger; ſo that, by the aforeſaid proviſion aud tailzie, 1 
© the daughters aca bairns 7 to be procreated between him ani IM 
© the fad Belly Scot, failing heirs-male, as ſaid is, will be altoge- | 


* ther debarrdl and ſecluded from ſucceeding to their faid father in 
ſaid lands; therefore it 1s conditioned and agreed on betwixt the 
* ſaid parties, that in caſe it ſhall happen that there be no heirs- 
male procreated betwixt the ſaid Walter Scot younger and the ſaid h 
* Befly Scot, in their ſaid marriage, but only daughters or female 


children; or being ſons or male children, if they all happen to : 
© depart this mortal life before the daughters and female children I. 
* (if any ſhall happen to be) ane or mae of the aforeſaid marriage, te 
* ſhall be provided and married; in that caſe, the ſaid Walter Scot ir 
* the younger binds and obliges him, and his heirs-male aud of {þ 
* tailzie, and other heirs and ſucceſſors whatſomever {ſucceeding to tl, 


him in his ſaid lands, to make good and thanizful payment to the 


id 


(1) 


ſaid daughters and female children, of the ſums of money under 
« written, in manner, and at the terms re/þeave after ſpecified, vis, 
If there be but one daughter, to her the ſum of 60co merks money 


« forclaid ; and if there be two daughters, to the eldeſt the ſam of 


+ 5000 merks, and to the ſecond daughter the ſum of 3000 merks 
money foreſaid; and if there be three or more daughters, to 
© the eldeſt the firm of 5000 merks money, and to the reſt of the 
children equally amongſt them, the ſum of 5000 merks money 
« forefaid, and that at the firſt term of Whitſunday or Martinmas next 
« and immediately following the ſaid daughters, ane or mae, and 
„ilk ane of them, their ages re/pefive of 16 years complete; to- 
* gether with the ſam of 100 merks money foreſaid of liquidate ex- 


« pences, in caſe of failzie, for ilk 1000 merks money foreſaid, Tc. ;' 


together alſo with the due and ordinary annualrent of profit of ſaid 
« ſums, conform to the acts of parliament, laws, and daily practice 
of this realm for the time, and that yearly, termly, quarterly, and 


* proportionally, during the not payment of the fame ſums ebe 


ive, after the foreſaid terms of payment thereof; but prejudice al- 


ways to the execution of thir preſents for payment-making to the 


« ſaid daughters, ane or mae, and ilk ane of them, of their proviſions 
* reſpefirve foreſaid, at the ſeveral terms of payment of the ſame a- 
* bove written, or at any other term or time thereafter, c.; and 
« ſicklike, the faid Walter Scot younger, by thir preſents, binds and 
* obliges him and his foreſaids, honeſtly and carefully to educate, 
; ſuſtain, and entertain, the laid daughters, and ilk ane of them, in 
« all things requiſite and neceſſary, conform to their degrees and qua- 
' lity, until the ſeveral terms of payment foreſaid; and which ſums 
* of money, particularly above-writren, ſo to be paid to the ſaid 
* Caughters, ane or mae, in manner foreſaid, 1s hereby expreſsly pro- 


© vided, conditioned, and declared, ſhall de! in full contentation and 
ſatisfaction to the ſaid daughters, and ilk ane of them, of all 


* bairns part of gear, portion-natural, executry-lands, heritages, 
« teinds, ſums of money, tacks, or others whatſomever, which al- 


* ways may befal, pertain, or belong to the aforeſaid daughters, or 


5 any of them, by or through the deceaſe of the ſaid Walter Scot 
* younger, their father.” 

This marriage diſſolved by the predeceaſe of Walter Scot, the huſ- 
band, leaving iffue three ſons „William, Robert, and John, and two 
daughters, May and If hel, who all ſurvived their father. 

William the eldeſt fon ſucceeded to the eſtate of Whitehaugh, was 
infeft therein, and died without iſſue in the vear 1750, after having 
buried both his brothers, who alſo left no iſſue. William had exe- 


cuted a tailzie, by which he had ſettled his eſtate upon his heirs- 


male; but provided the liferent thereof to his two ſiſters May and 
label, or the furvivor of them. Iſobel being the only ſurviving ſiſ- 
ter, entered to the poſleſſion of her liferent in the year 1750; and, 
in the year 1753, when the was betwixt 70 and 80 years of age, 
ſhe married Mr William Somerville miniſter at Hawick, and ſet- 
tled all that {he had, or ſhould at any time thereafter acquire, fail- 

ling 
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{ 80) 
ling iſſue of that marriage, abſolutely and irrevocably upon Mr 
Somerville's children of a former marriage. 

In virtue of that ſettlement, Thomas and Agnes Somervilles the 
purſuers, as aſſignies by the deceaſed Mrs Iſobel Scot their ſtep- 
mother, brought an action againſt John Scot of Whitehaugh, as 
repreſenting the father of Iſobel Scot, for payment of the provi- 
ſion of 6000 merks ſettled upon her by her father's contract of mar- 
riage. | 

In this cauſe ſeveral points were moved, which received no deci- 
fon: And the point determined by the Lords was, Whether by the 
intendment of the contract of marriage betwixt Iſobel Scot's father 
and mother, the proviſions to the daughters of the marriage were 
limited to take place only in the event of there being no heir-male 
of the marriage who {ſhould take the eſtate in virtue of the contract; 
or, if they were alſo to take place upon the failure of the heir-male 
at any time when the daughters were alive and unmarried, 

Pleaded for the purſuers: The words in the clauſe of che contract 
are very expreſs, and the condition is twotoid ; 179, In caſe there were 
no heirs-male of the ſaid marriage; and 240, In cate there were ſons, 
and that they ſhould happen to die before the daughters thould be 
provided and married. If the firſt branch of the condition had on- 
ly been expreſſed, the proviſions to the daughters would have taken 
place, in caſe there had been no ſon of the marriage who ſurvived 
the father; for this condition is always underitood oo exiſt, notwith- 
ſtanding that ſons are born of the marriage, if they die before the 
father, or before they ſucceed to the eſtate: And as this is the un- 
doubted conſtruction of the firſt branch of the clauſe, to the ſecond 
branch muſt mean ſomething further, otherwiſe it is altogether uſe- 
leſs and inſignificant. But this does not appear to be the caſe, nor 
do the words ſeem to admit of any ambiguity. For, as the firſt 
branch of the clauſe would have given proviſions to the daughters, 
if no fon of the marriage had ſucceeded as heir to his father; ſo the 
ſecond extends to the further event of the heir's deceaſing at any time 
before the daughters, one or more, were provided and married. 

It has not been doubted, That when proviſions are ſtipulated in 
contracts to daughters, 17 cafe of no hetrs-male procreate of the mur- 
riage, or in caſe they ſhall all fail without attaining to majority, a 
ſon ſurvives and ſerves heir to his father, and ſoon after dies in in— 
fancy, that the proviſions would be due to the daughters: But there 
is no diflerence in the conception of that clauſe and the one at pre- 
tent before the court, but only as to the period of time fixed for the 
failure of the heir pale ; there, if before his own majority; here, if 
before his ſiſter's marriage: If, in that caſe, his taking the eſtate by 
ſervice, could not operate a defeaſance of the ſecond. branch of the 
condition, which prolongs the obligation in favour of the daugh- 
ters down to his majority; fo ſuch ſervice can as little evacuate the 
very ſame condition which prolongs it in their favour in this caſe 
down to the period of their marriage. 

Pleaded tor the defender: That though, in the eden of law, 


the ſirſt branch of che foreſaid condition might have been underſtood 


to 
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to reſpect the period of the father's death, according as there ſhould 
be heirs-male of the marriage then exiſting or not; yet it would not 
thence follow, that, becauſe the parties to that marriage-contract 
judged it reaſonable to add an explanation, vis. that the once ex- 
iſtence of iſſue- male of that marriage ſhould not evacuate the por- 
tions to the daughters, in caſe theſe ſons happened afterwards to 
die; that therefore this was intended ſo far to alter the purpoſe of 
the original proviſion to the daughters, that, ſuppoſing a ſon of the 
marriage to take and enjoy the eſtate for any length of time, the 
proviſion to daughters ſhould, during that whole period, be under 


| ſuſpenſe, and depend upon the uncertain event of the after failure 


of ſons of that marriage. And when the other clauſes of this con- 
tract of marriage are taken into conſideration, it appears very clearly, 
that the fair and equitable conſtruction of this clauſe is ſuch as the 
defender maintains, vis, That the proviſions to the daughters were 


limited to take place only in the event of there being no heir-male of 


the marriage who ſhould take the eſtate at the time of the father's 
death. For, | | 

I, The profeſſed motive of eſtabliſhing this proviſion to the 
daughters of the marriage, was their being debarred and excluded 
from their natural right of ſucceſſion to their father's eſtate. But 
this expreſſion does not apply to the ſucceſſion of a ſon, the brother 


of theſe daughters. Daughters are not ſecluded from their father's. 


ſucceſſion, when their brother takes it; which plainly demonſtrates, 
that it was the eſtate and condition of the family at the time of 
the father's death which was alone meant and intended by the fa- 


ther's contract of marriage. | 
240, Theſe portions are declared to be in full contentation and ſa- 


tisfaction to them of all bairns part of gear, H. which any ways 


may fall, pertain, or belong to them by or through the deceaſe of 
the ſaid Walter Scot younger their father; ſtill alluding to the fa- 
ther's death, when the daughters were by law intitled to their bairns 
part of gear, c. out of the father's means as they then ſtood. But 
it cannot be ſeriouſly maintained, that had the daughters, at their 
father's death, brought an action againſt their brother for payment 
of their bairns part of gear, or portion-natural, the portions aſcer- 


tained to the daughters, to take effect upon the uncertain and re- 


mote contingency of the failure of all their brothers without iſſue, 
could have been obtruded to them in bar of their claim; and yet 


| this would follow as a neceflary conſequence from the purſuer's plea. 


3/19, The father is taken bound to educate and aliment the daugh- 
ters until the terms of payment of their foreſaid proviſions. But it 
ſurpaſſes all comprehenſion, to ſuppole that it could be intended to 
lay the father and his heirs under an obligation of alimenting and 
entertaining theſe daughters to the remoteſt period, until their por- 


tions ſhould become payable, upon the uncertain event of the failure 


of all their brothers without iſſue, Theie are abſurdities which are 
all avoided by the conſtruction of the clauſe maintained by the de- 
fender, but which arc unavoidable conſequences of the plea main- 


tained by the purſuers ; and which therefore demonſtrates, that the 
| | L meaning 
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meaning which they want to put upon this clauſe is without any 


foundation, and could not be the intention of the contracting par- 


ties. 
The Lords, on the 2 5th February 1761, found, That, according 


to the intendment of the contract of marriage berwixt Walter 


* Scot and Beſſy Scot in the year 1666, the proviſions to the 


© daughters of the marriage, though inaccurately expreſſed, were 
© only to take effect in the event of there being no heir-male 
© of the marriage who ſhould take the eſtate in virtue of the 
* contract of marriage ; and, as there was an heir-male of the 
marriage who ſucceeded to the eſtate, and lived to the year 
© 1750, found the proviſions to the daughters never became 
due; and therefore aſſoilzied, and decerned.” 


Upon a reclaiming petition and anſwers, the Lords adhered.' J. M. 


Act. Ferguſſon. | Alt. Lockhart. 


No. XL. . June 19. 1761. 
Dame ELIZABETH MX ENZ IE, widow of the deceaſed Sir 


George M*Kenzie of Granville, 
| Againſt 
Sir KENNETH MKENZIE of Granville. 


Sum fecured by adjndication 


Competition betwixt an heir and executor: 


rendered moveable by a en —iby .a charge of borning' 


given by a fuctor. 


upon the eſtate of Kinminity. 
Mrs Elizabeth Edwards was creditor upon the eſtate of Kinminity 


Tur following queſtion occurred in the ranking of the creditors 


in certain ſums of money by three decreets of adjudication, which 


the made over in favour of her ſecond huſband Sir Kenneth M*Kenzie, 


who was father to Sir George, Dame Elizabeth M*Kenzie's huſband, ' 
and alto to Sir Kenneth. Sundry payments had been made of the 
ſums due by theſe adjudications ; and Sir Kenneth M*Kenzie ſenior 
and Alexander Sutherland of Kinminity entered into a ſubmiſſion to 


Meſſrs James Graham and Alexander Hay, advocates ; and they, by 
their decreet, determined what ſums were ſtill due by Kinminity to 
Sir Kenneth, and found, That Sir Kenneth was creditor upon the 
eſtate of Kinminity in the ſum of I. 20, ooo Scots, and which ſum, 

with the due and ordinary annualrent thereof from the date of the 
decreet- arbitral, until payment, they decerned the ſaid Alexander 
Sutherland to pay to the ſaid Sir Kenneth M' Kenzie, at five terms, 
vis. L. 4000 at each term, beginning at the term of Martinmas 172, 


until the whole L. 20, ooo ſhould be paid. And they decerned the 


ſaid Sir Kenneth, upon receiving Payment of the ſums decerned for, 
to 
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to aſſign and diſpone to and in favour of the ſaid Alexander Su- 
therland, and his heirs, the whole ſums, principal, &c. contained in 
the three decreets of adjudication above mentioned, together with the 
decreets themſelves, and bonds by which the ſums were originally 
due. = 

Upon the death of the ſaid Sir Kenneth M*Kenzie, his ſon Sir 
George made up a title by confirmation to the ſums decerned for by 
the decreet-arbitral, and likewiſe was ſerved heir in general to his 
ſaid father; ſo that, whether the ſums were heritable or moveable, 
they were fully veſted in him. | 
He afterwards made over his right thereto in favour of Sir James 


McKenzie of Royſton, and Sir James Campbell of Arberuchill, for 


relief and payment of L. 10, 112: 13:8 Scots; for which ſum they 
ſtood bound to the Counteſs of Bute, as cautioners for the late Sir 
Kenneth M*Kenzie. And Sir George and the ſaid aſſignies, for their 


joint and ſeparate intereſts, granted a factory to Charles M*Kenzie 


writer in k.dinburgh, dated 2d April 1730, for uplifting the ſums due 


by the decreet-arbitral, and for doing diligeace for recovery thereof; 
and Mr MfKenzie, in purfuance of the factory in November ſaid 
ear, charged Alexander to make payment of the ſums decerned for 
by the decreet-arbitral. 
Accordingly ſundry partial payments were made, whereby the 
whole ſums in which Sir James M*Kenzie and Sir James Campbell 
had been bound as cautioners for the deceaſed Sir Kenneth to the 


Counteſs of Bute, and ſome more, were paid, and the principal ſum 
due to Sir George M Kenzie reduced to a balance of L. 1541 Scots. 
Sir George M Kenzie, ſome time before his death, (which happen- 


ed in May 1748), nominated his lady his executrix; in virtue where- 
of ſhe obtained herſelf to be decerned and confirmed executrix to 
Jim, and in the inventary gave up the foreſaid balance. 

In the ranking of the creditors upon the ſaid eſtate, Sir George's 
widow claimed this balance as executrix to her hutband, and Sir 
Kenneth claimed it as heir to his brother Sir George. And the Lord 
Ordinary, upon the 8th January 1761, pronounced the following 
interlocutor : Having conſidered the above debate, with the decreet- 
« arbitral, and charge of horning given thereon for payment of the 


© ſam decerned for, ſuſtains rhe title produced in the perſon of Dame 


© Elizabeth M' Kenzie, and finds, That, in virtue of the confirmed 
© teſtament in her favour produced, ſhe has right to the balance of 
the ſums claimed, contained in and due by virtue of the aforeſaid 
© decreet-arbitral, and annualrents thereof that have become due 
© thereupon, from and ſince 1ſt day of February 1734, and in time 

coming, until payment.” | 
Pleaded for Sir Kenneth in a reclaiming petition, 1mo, That the 
nature of the ſecurity never was altered or intended to be altered 
by the decreet-arvitral, It was evident, that all the arbiters had in 
view, was to aſcertain what ſum was truly due upon theſe adjudica- 
tions, upon payment of which they ſhould be redeemable, but by 
no means to wcaken or ener vate the ſecurity until payment; for as 
theſe adjudications were amongſt the preferable incumbrances upon 
the eſtate, it would have been wy unjuſt, in ſettling the balance 
2 that 
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684) 
that was due, to have annulled the ſecurities. But if theſe adjudi- 
cations continued to be ſubſiſting ſecurities after the decreet-arbitral, 
it is a clear caſe, that they made part of Sir Kenneth's heritable e- 
ſtate, and that Sir George could eſtabliſh no right to theſe, but by 
a general ſervice as heir to his father; and conſequently, as they were 
heritable in his perſon, they continued ſo at his death, and mult be- 
long to his heir, not to his executor. 

2do, As theſe adjudications therefore remained the preferable real 
ſecurities upon the eſtate of Kinminity, it would be extremely hard 
if a charge of horning given by a factor ſhould have ſo ſtong an ef- 
fect as to regulate the ſucceſſion of his conſtituent's eſtate. 
For though, in queſtions amongſt heirs, the law pays the greateſt 
deference to the will of the party himſelf in regulating his ſucceſſion, 


providing he does ſo debito modo et tempore, it cannot pay the ſame | 
deference to the act and deed ofa third party. 


And therefore, ſuppoſing a charge given by Sir George himſelf 
might be deemed ſuch an indication of his vo/untas to alter the de- 
ſtination of that ſubject from heritable to moveable, it does not ap- 
pear reaſonable, that the act or deed of a factor ſhould produce the 
like effect; becauſe it is not his will, but the will of his conſtituent, 
that muſt regulate the ſucceſſion. And even if the ſum had been 
uplifted and in the factor's hands, it might have been a queſtion, 
whether it ought not to be preſumed that it was intended to be re- in- 
veſted in the like ſecurity. 

But ſuppoſing a charge had been given by Sir George himſelf, it 
would not have evacuated the ſecurity; for an adjudication is an he- 
ritable right which is not evacuated by perſonal diligence tor pay- 
ment of theſe ſums for which the adjudication was obtained; and 
this takes place even in ſpecial adjudications, until the adjudger at- 
tains poſſeſſion; and if the adjudger does not operate payment by 
means of his perſonal diligence, he may again reſort to his adju- 


dication. The ſtatute 1672 is expreſs upon this point; it allows the 


creditor to uſe all manner of execution againſt his debtor, by horning, 
caption, arreſtment, or otherways, until heenterinto theactual poſſeſſion 


of the lands. Ihe caſes wherein heritable rights have been rendered 
moveable by requiſition on charge, do not apply to the caſe of an 
adjudication, which the law conſiders to be a legal ſale under rever- 


fion. No charge of horning can alter the nature of that right; nor 
can the charge proceed upon the adjudication itſelf, but upon the 
original ground of debt, or, as in this caſe, upon the decreet- arbitral; 
and upon this principle many caſes have been judged ; Chriſtie con- 
tra Chriſtie, 13th July 1676; Monro contra Monro, 3d July 1735; 
Wiſhart contra Earl of Northeſk, 7th January 168 33 Reids contra 
Campbell, 12th November 1728. 

Anfewered for the Lady: 1mo, The ſums decerned for by the de- 
creet-arbitral were truly moveable, notwithſtanding they aroſe from 
ſums which had formerly been ſecured by decreets of adjudication ; 
and that theſe adjudications were not to be diſcharged until actual 

ayment: For the decreet-arbitral clearly made a novatio debiti. A- 
lexander Sutherland was decerned to pay the debt, and made perſonal- 


ly 


Fa — 


1 


iy liable for it, although he was not ſo formerly, the debts being o- 
riginally due by, and the e obtained againſt, his prede- 
ceſſors. 

The debt by the decreet-arbitral, was not inſtantly exigible as it 
had formerly been when it ſtood upon the footing of the adjudica- 
tions; but it was payable at five different terms, and a penalty ſti- 
pulated in caſe of failzie, which was not the caſe by the decreet of 

adjudication. And though it may be true that the real ſecurity ſtil! 
remained until payment; yet that is not inconſiſtent with che debt's 
being moveable; for moveable ſums are often really ſecured; for 
example, a ſum due by heritable bond or contract of wadſet, after 


requiſition or a charge given, is rendered moveable, yet remains really 


ſecured when the bond or contract contains clauſes, providing that 
the real ſecurity ſhall not be thereby impaired. 

245, The ſums in queſtion were rendered moveable by the charge 
of horning given to Alexander Sutherland by Sir George's factor. 

It is an eſtabliſhed point in the law of Scotland, That compleat he- 
ritable rights become moveable by requiſition or charge; and the 


reaſon aſſigned for this is, that it is a gue/tio voluntatis, Whether a ſum 


be heritable or moveable? and the will of the creditor properly expreſ- 
{ed ought to determine, whether the ſum ſhould go ts his heir or to 


his executor; and when he uſes requiſition, or gives a charge of horn 


ing, he declares his intention not to allow the ſum to remain upon the 
heritable ſecurity, and thereby deſcend to his heir, but to have the 
ſum in his own poſſeſſion, and thereby to deſcend to his executors, 
Thus, if a creditor who has his money ſecured by an heritable bond, 
gives a charge of horning for the principal ſum, perhaps only becauſe 
the annualrents are not punctually paid, the charge will have the ef- 
fect to render the principal ſum moveable and deſcendable to the ex- 
ecutor. Taking the matter therefore upon that footing, the charge of 
horning given upon the decreet-arbitral did render the ſum move- 
able, whatever was the original cauſe of charging for the debt. 

But there is {till a better reaſon than that above-mentioned, why 
a charge of horning {ſhould render a ſum moveable which formerly 
was heritable; and it is this: If payment had been made in obedi- 
ence to the charge as it ought to have been, the nioney, by being in 
the creditor's pocket, muſt have gone to the executor ; and 1t would 
be irrational, that the debtor ſhould have it in his power to direct 
the ſucceſſion of his creditor, and by his obſtinacy make that go to 
the creditor's heir, which, had the charge been obeyed, would have 
gone to his executor. This reaſon applies to ſums ſecured by adju- 
dication when charged for, as well as to any others heritably ſecu- 
red; for, had the debtor obeyed the charge of horning as he ought, 
the money would have been 1n the creditor” s pocket, and ſo have 


one to the executor. 


The ſtatute 1672 is foreign to the preſent queſtion ; the intention 


of that act was, to obviate a doubt which might have ariſen, whe- 
ther or not a creditor could uſe perſonal diligence againſt his debtor 
after he had got land judicially ſold to him, though under reverſion, 


in lieu of his debt. 
The 
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The decifions, Chriſtie contra Chriſtie, and Monro contra Monro, 
do not apply to the preſent caſe; for in theſe the bonds were taken 
ſecluding executors, which being an expreſs written declaration, that 
the coeditors would not have the ſums go to their executors, the * ds 
were of opinion, that a decreet for payment could not give them a 
right thereto. 

The caſe Wiſhart ce the Earl of Northeſk, is directly in point 
for the executor; for the interlocutor in that caſe quoted for the heir 
was ſoon chereafter, upon a hearing in preſence, altered; and the 
Lords found that the debtor's not making payment in obedience to 
the diligence, could not be profitable to the heir, ſo as to keep the 


money ſtill heritable. J. M, 
* The Lords adhered.“ 
AR. Leckbarg. Alt. Bruce. Clerk Cie 
No. XLI. e 5 June 23. 1761. 
Meſſrs FAIR HO LMS, &c. merchants in Edinburgh, 
Againſt 


The SUN-FIRE-OFFICE at London, and JOIN PUGET. -. 


Tf the diſhonour of a bill is not duly notified, recourſe is not competent, al- 
though the bill be timeonſly proteſled for not-payment, and although the 
Herſen drawn upon has no effefs of the drawer's in his hands. 


HE Earl of Rothes was debtor to Captain Wilſon of London, 
merchant in four bonds, to the extent of L. 8840 Sterling. 
One of them had been alligned by the Captain in the 1748 to Claud 

ohnſton merchant in London; other two, in September 1750, to A- 
lexander Hamilton ſolicitor in London, as truſtee for the ſun fire- 
office: and the fourth bond, being for 5 1900 Sterling, was athgn- 
ed in February thereafter to John Puget. Thefe aſlignments were 
concealed from the Earl of Rothes. 

Three days after this laſt aſſignment, Captain Wilſon became 
bankrupt ; and, in a multiple-poinding raiſed by the Ear], a compe- 
titibn enſucd |betwrixt theſe voluntary aſſignies and the aſſignies un- 
der the commiſſion taken out upon Captain Wilſon's bankruptcy, 
and certain other creditors of the Captain's who had uſed arreft- 
ments in the Earl of Rothes's hands; and the court, in that queſlion, 
preferred the voluntary aſſignics. 

In December 1750, the Kari drew three ſeveral bills upon Captain 
Wilſon, payable to MeiIrs Fairholms, which were accepted by the 
captain or his clerk, but never paid. Two of theſe bills, to the extent 
of L.1710, were formerly the ſubject of diſpute before the court of 


ſeſſion, The aſſignies, in ſtating the accompt of che balance due on 
the 
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the Farl's bonds aſſigned to them, had taken credit for theſe two bills 
as paid by the Captain. But the Earl aud Nleſſrs Fairholms object- 
ed, that the Captain or his aſſignies could not take credit for them in 
order to enlarge the balance due on the bonds; becauſe the bills, 
though accepted, had not been paid by the Captain, but returned 
under proteſt, and the Earl was liable in recourſe to the porteurs of 
the bills, both in reſpect of the proteſt, and in reſpect that he had 
no effects in Captain Wilſon's hands when he drew the ſame. 

In that queſtion, the Lords, 6th March 1759, found, That Captain 
« Wilſon or his allignies are to have no credit for the bill of the 28th 
« Pecember 1750, for L. 1000 Sterling, or for the other bill of 3 iſt De- 
cember 1750, for L. 710: 10: o Sterling, drawn by the Earl of Ro- 
thes upon, and accepted by, Captain Wilſon, to Meſſrs Fairholms, 


in reſpect they were not paid; but being duly negotiated, the Earl 


of Rothes is liable in recourſe for the value of theſe two bills. 

The preſent queſtion aroſe with regard to a third bill drawn by 
the Earl in December 1750 for L. 816: 2: 6, payable to the Meſſrs 
Fairholms, of which there was a balance of L. 281: 9: o ſtill remain- 
ing due. This bill was indorſed to Innes and Clark, Meſſrs Fairholms 
correſpondents, and was accepted by Captain Wilſon's clerk accor- 
ding to the cuſtom of London, and was duly proteſted within the 
days of grace, and the proteſt marked upon the back of the bill ; but 
the proteſt was not extended, nor was the diſhonour of the bill inti- 
mated to the Earl: But Innes and Clark „having received ſundry partial 
payments to account thereof from Captain Wilſon, they at laſt took 
from him a draught upon Lord Cranſton for L. 819: 3: 2, for which 
they granted receipt, and in their account- current with Meſſrs Fair- 


holms, ſtated Lord Cranſton's bill to their credit. This bill was not 


paid, and 1 coo afterwards to have been given up to Captain Wil- 
ſon. 

Upon theſe grounds, ſome objections having been made for the 
Captain's aſſignies, the Lord Juſtice Clerk Ordinary, upon the 20th 
February 1760, pronounced this interlocutor: Having conſidered 
the foregoing debate, and that there was no due notice given to the 


* Farl of Rothes of the diſhonour of the bill in queſtion, finds no 


* recourſe lies againſt him for the balance due on ſaid bill; and that 
© no deduction can be made of the ſaid balance out of the ſums on 
the Earl's bond aſſigned to the ſun- fire- office and John Puget.” 
Pleaded in a reclaiming petition for Meſſrs Fairholms : The deci- 
fon of the preſent queſtion depends exactly upon the ſame principles 
which the court followed in pronouncing the above 1interlocutor, in 
March 1759. The only difference betwixt the two caſes lies in chis 


circumſtance, that the two bills for L. 1710: 10:0 were duly ne- 


gotiated, not only by a proteſt taken within the days of grace, but al- 
ſo by being duly intimated to the Earl; whereas, in the preſent caſe, 


the proteſt was timeouſly taken, yet the diſhonour was not intimated 


in due time to the Earl. 
If the Farl had had effects in Captain Wilſon's hands, this might 


be objected as a bar to the recourſe at Meſſrs Fairholm's inſtance. But 


3f, upon the other hand, the Earl was debtor to the Captain, it could 
not 


er 
N 
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not be competent to him to object to the petitioner's recourſe, that 
the diſhonour of the bills had not been duly notified. The Earl 
could ſuffer nothing by the want of ſuch negotiation, as he Bimſelf 
would have been liable to repay the ſum to the Captain if the bills 
had been paid; and conſequently muſt be liable, in all events, to pay 
the ſame to Meſlrs Fairholms, from whom he received the money. 

The only reaſon why recourſe is denied upon bills not duly nego- 


tiated is, that the drawer of the bill on a correſpondent poſſeſſed 


of his effecls, means to retrieve the ſame out of his correſpondent's 
hands; and as he has reaſon to believe, that his bill will be duly 
honoured, he cannot, after the draught, make any demand upon his 
correſpondent, until the diſhonour 1s notified to him. This notifi- 
cation therefore is incumbent on the porteur, in order to certiorate 
the drawer, that he may take the proper method to withdraw his ef- 
feats; and if the porteur fails, he is juſtly denied his recourſe, be- 
cauſe the drawer 1s, by his fault, deprived of the opportunity OL re- 
covering the effects he had lying in his correſpondent's hands. 
But none of theſe things can apply to the caſe where a bill 1s 
drawn upon a perſon who has no eftects of the drawer's in his hand ; 
in ſuch caſe the drawer is truly the principal debtor, who muſt be 
bound ultimately to pay his own debt, and the accepter ſtands in the 
place of the cautioner, who, if he pays, has recourſe againſt the 
drawer; and if he does not pay, the drawer ſuffers no damage, and 
can make no objection, that he was not ſooner informed that the 


fum had not been paid by his cautioner to whom he rauſt have repaid - 


it, if it had. 
The application of this to the preſcnt caſe is obvious: For, as the 


Earl had no effects in the Captain's hands which he could have reco- 
vered upon the intimation, it was of no moment whether the diſho- 
nour was intimated to him or not. Vi. Dictionary, 7. Bille, p. 100. ; 
February 1731, M*Kenzie of Inchcoulter contra Urquhart, 

With regard to what the aſſignies have p/-aded, That Meſſrs Fair- 


holms "I's given up their recourſe againſt the Earl, by accepting ſun- 


dry partial payments from Captain Wilſon, and by their taking a 
bill upon Lord Cranſton for payment of this debt : 

It proceeds upon an erroneous ſuppoſition, as if the Earl had been 
creditor to Captain Wilſon in ſums which ought to have been ap- 
plied in payment of this bill: But as the Farl was truly the Captain's 
debtor, and liable to repay him the ſum in the bill, if he had ho- 
noured it, it is abſurd to ſpeak of the Meſſrs Fairholns giving up 
their recourſe againſt the Earl, by their taking partial payments from 
the Captain, or a bill of Lord Cranſton's out of which they might 
expect to recover it. Theſe were ſteps which were beneficial to the 
Earl and the Captain's ailignies, as they are intitled to take credit for 
the ſums of which the Meſſrs Fairholms, or their correſpondents, re- 
covered payment. At any rate, it 1s equally Proper to ſpeak of loſing 
recourſe againſt the Earl becauſe of not recovering the full debt from 
Captain Wilſon, as it would be to ſpeak of the creditor's loſing his 
action againſt the principal debtor, becauſe he had not done the ut- 


molt diligence to recover the debt from the cautioner. 


Pleaded 
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Pleaded for the fun-fire-office and Puget: Bills are juris gentium ; 
and the negotiation of theſe are matter of public law, depending 
upon fixed principles which cannot change. | 5 

In this contract there are reciprocal obligations undertaken. On 
the part of the porteur of the bill, he becomes bound timeouſly to 
preſent the bill for acceptance; and, in caſe of diſhonour either by 
non- acceptance or non- payment, he is obliged to proteſt the bill, and 
to notify the diſhonour thereof quamprimum and, where there is no 
failure in theſe particulars, the drawer of the bill is undoubtedly li- 
able to make good the damages which the creditor ſuſtains through 
the bills being diſhonoured; but a failure or neglect in any one of 
the above particulars forfeits that recourſe which otherwiſe would be 
competent againſt the drawer. For it is the accepter of the bill, 
not the drawer, who is the principal debtor; and the drawer is but 
ſabſidiarie liable, where the bill being duly negotiated the accepter 
fails to pay. | | 

Theſe forms law and practice have deemed eſſentially neceſſary to 
found the recourſe: And no caſe did ever occur, where, if a proteſt 
was not taken for non-payment, recourſe was allowed againſt the 
drawer : For, in ſuch caſe, the porteur is underſtood to rely upon the 
accepter, who, by his acceptance is bound to pay, i he had 
the drawer's effects in his hands or not. | 

In the caſe of M*Kenzie of Inchcoulter, there was this material 
difference from the preſent caſe, that the bill was duly proteſted for 
non-payment within the days of grace. And the only objection a- 
gainſt the recourſe was, That the diſhonour was not notified to the 
drawer ſo ſoon as it might have been. But, in the preſent caſe, the 
bill was either never proteſted for not- payment, or, if it was proteſt- 
ed, the proteſt was never extended, and was thereafter departed from; 
nor was there ever any notice given of the diſhonour of the bill to 
the drawer, which was in every reſpect the ſame thing as if no pro- 
teſt had ever been taken; and, at any rate, this is but a ſingle deci- 
ſion. 8 | 

24, It was pleaded for the ſun-fire-office, &c. Recourſe is not com- 
petent, not only as no notification of the diſhonour was given to the 
the drawer, but alſo that ſundry partial payments were accepted of 
from Captain Wilſon himſelf, by which the purſuer agreed to hold 
Captain Wilſon as their ſole debtor for the contents of the bill. Vid. 
Tefſel and Lee verſus Lewis, vol. 1. of Lord Raymond's reports, 
p. 743. where it is laid down in expreſs words, That, if the indorſee 
of a bill accepts but twopence from the accepter, he can never after 
reſort to the drawer. And this authority directly applies to the pre- 
ſent caſe, which has been in ſeveral inſtances already adjudged to 
concern Engliſh debts, and conſequently muſt be governed by the 
laws of that country, where both Captain Wilſon and the Earl reſi- 
ded at the time, and where the debts were contracted, 

That, beſides all this, Meſſrs Innes and Clark, the purſuers corre- 
ſpondents, got from Captain Wilſon a bill on Lord Cranſton for pay- 
ment of this very debt, and they muſt be preſumed to have got pay- 


ment out of that ſeparate fund, But whether they did or not, they 
LSE | M could 


27 


could not lawfully return that bill to Captain Wilſon, if they meant 
to preſerve their recourſe againſt the Earl. 


For, ſuppoſing the Meſſrs Fairholms had recurred againſt the Ear! 


himſelf, they muſt have aſſigned him to Lord Cranſton's bill, which 
they had got for ſecurity and payment of Captain Wilſon's accept- 
ance; but, if the Earl himſelf would have been entitled to demand an 
aſlignment to Lord Cranſton's bill, the defenders, as aſſignies to Lord 
Rothes's bonds, mult @ /ortiori be intitled to demand the like aſſign- 
ment to Lord Cranſton's bill: But as the purſuers had diſabled them- 
ſelves to grant ſuch aſſignment by the redelivery of that bill to Cap- 
tain Wilſon, this of itſelf is ſufficient to bar the recourſe. 
Ihe Lords *adhered to the Lord Ordinary's interlocutor, and re- 


« fuſed the petition in reſpect of the anſwers. J. Mu. 
Act. Ferguſſn. Alt. Leekberts 
No. XLII. | | June 24. 1761. 


NORMAN MIL EOD of M'Leod, Eſq; and others, creditors-- 


arreſters of Sir John Stewart of Grandtully, 
| Againſt | | 
JAMES RAMSAY, ANDREW LAIRD, and JOHN 


HALIBURTON, executors and truſtees of hh deceaſed Sir 
George Stewart of Grandtully. 


ile pofſefſor of an entailed eftate elle the woods upon the eſtate, and 


dies befere the whole is cut down, the price of that part of the wood 
wwhich was cut before his death goes to his executor ; but the price of 
that part which remained uncut goes to the next heir of entail, 


N October 1758, a contract was entered into between Sir George 
Stewart of Grandtully on the one part, and Robert Stewart ſhoe- 
maker 1n Dunkeld, and partners, on the other part; whereby Sir 
George ſold to the ſaid Robert Stewart and others, all the oak-trees 
and timber of the woods called Cranſie and Inchennans, (parts of the 
tailzied eſtate of Grandtully), for the agreed price of 4205 merks ; 
theſe woods were to be all cut, and the ground cleared before 11t Sep- 
tember 1700. 

The purchaſers entered upon their bargain, and cut about one half 
of the woods in ſummer 1759; and Sir George having died 11t No- 
vember thereafter, Sir John his brother ſucceeded to the citate, and 
his creditors uſed arreſtments in the hands of the purchaſers of the 


foreſaid woods, who being allo diſtreſſed at the inſtance of Sir George's 


truſtees, who claimed the whole price, they raiſed a multiple-poind- 
ing; and in the competition betwixt the arreſting creditors of Sir John 
and the truſtees of Sir George, the Lord Ordinary, upon the 31ſt 


July 1700, pronounced the following interlocutor : * Finds, That the 
price 
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price correſponding to that part of the wood which was cut before 
Sir George's death, belongs to Sir George's executors; and that the 
« price of what remained uncut belongs to Sir John Stewart, (Sir 
0 
0 
1 


. 


George's heir), and to Sir John's creditors; and as the competitors 

ſcem to ſuppoſe, that the one half was cut, and the other half un- 

cut at Sir George's death, finds the one half of the price of the 
© woods belongs to the truſtees nominated by Sir George for the 
« ends and uſes of the truſt, and the other half belongs to the cre- 
« ditors of Sir John competing; and decerns in the preference againſt 
« the raiſers of the multiple-poinding.” 

Againſt this interlocutor, a reclaiming petition was preſented by 
Sir George's truſtees : Upon adviſing of which, with anſwers, the 
Lords ordered memorials in the cauſe. 

In theſe memorials it was p/caded on the part of Sir George's truſ- 
tees, Imo, That however ſtrictly an entail may be conceived, ſo as to 
reſtrain the ſeveral heirs from alienating the entailed ſubject itſelf; 

et no entail was ever ſo conceived as to hinder the heir in poſſeſſion 
from diſpoſing of the fruits, when theſe fruits are ripe for uſe. That 
a „lud cedua is as much the fruit of the ground wherein it grows, 
as any other fruits whatever, in ſo much that even a liferenter has a 
right-to cut ſuch woods down; J. 9. H 7. F. De uſefru#.; and IJ. 40. 
$ 4. J De contrabend. emp. Conſidering then thefts woods as the 
fruits of the ground, the purchaſers could have obliged Sir John 
Stewart to have implemented the contract in the ſame manner as 
they could have forced implement, if Sir George had fold a crop of 
corn that became ripe at the time of his death, but happened then 
not to be cut down, or if he had in the fame manner ſold the ripe 
fruit of an orchard. 

200, Although theſe woods ſhould not be conſidered as the fruits 
of the earth, but as a part of the ground itſelf; yet Sir John Stew- 
art could not hinder this contract from taking full effect. An heir 
of entail is full proprietor of the eſtate, excepring ſo far as he is laid 
under reſtrictions, and the ſubſequent heirs, as repreſenting their 
predeceſſors, are bound to make good all their deeds, in fo far as 
they were not reſtrained from doing theſe deeds by the entail. As 
then there is no prohibition in this entail, prohibiting the cutting 
of ripe woods, Sir George had the full diſpoſal thereof; and Sir 
John Stewart is as much bound to make good this contract, as if 
Sir George had been unlimited fiar of the eſtate; 23d July 1730, 
John Hope-Pringle of Torſonce contra Hugh Scott of Galla; and 31ſt 
January 1755, Lord Cathcart contra John Stewart-Nicolſon. 

But if this wood-contract is binding upon Sir John Stewart, the 
conſequence is unavoidable, that the whole price of the wood ſold 
muſt fall to his executors. And the caſe is the ſame, as if the pro- 
prietor of an eſtate had entered into a minute of ſale, and died before 
he had granted a diſpotition, or the price had become payable; in 
which it cannot be doubted, that though the obligation would lic 
upon the heir to fulſil the bargain; yet the price would go to his ex- 


ecutors. 
M 2 Pleaded 
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Pleaded for the creditors-arreſters : That it did not occur whar 
rule there could be for regulating the intereſt of the heir of entaif 
and the executors of the preceeding heir, with reſpect to the tailzied 
eſtate, other than the period of the former heir's death: For, if it 
be once admitted, that the heir in poſſeſſion may, by contracts of this 
kind, ſell the whole woods upon the tailzied eſtate by a forehand- 
bargain, which is to receive execution after his death, it is impoſ- 
ſible to ſay where this ſhould ſtop. If that liberty may be granted 
for two years, why not for twenty? And if the price of that whole 
wood was to belong to the executors, it is obvious that the moſt va- 
luable part of the proceeds of a tailzied eſtate may be thus pre- Occu- 
pied and withdrawn from the heirs of entail to the executors of the 
former heir. | | | 

Heirs of entail are not in par: caſu with other heirs ; they are fo 
far creditors, that the heirs in poſſeſſion can do no deed to hurt or 
prejudice their right: They are entitled to enter upon the eſtate pleno 

jure the moment their predeceſſor dies, and to enjoy every benefit a- 
riſing from that eſtate from and after their ſucceſhon. Was it not for 
this, heirs of entail would frequently be excluded from a great part of 

the produce of their eſtates, as the principle pleaded for the executors 
would ſtretch to many caſes of the like kind. There are many con- 
tracts ſubſiſting between ſome of our greateſt families, and ſets of 
merchants, for the ſale of their farm- victual for a courſe. of years; 
but it has not hitherto been doubted, that the benefit of theſe con- 
tracts would belong to the next heir during his incumbency. 

The period of the predeceſſor's death, and the ſtate and condition 
in which things then ſtand, is the criterion for determining the rights 
of all who claim intereft in that eſtate, and particularly between the 
heirs of entail and the executors of the former incumbent. The heir's 
right takes place to the eſtate the moment his predeceſſor's breath goes 
out, and every benefit ariſing from that eſtate is from thenceforth his. 
Woods or trees ſtanding then uncut, however ripe for cutting, if not 
actually cut, are heritable, and as pars ſoli belong to the heir; and 
this is the rule with regard to all the natural fruits, as laid down b 
Lord Stair, book 2. tit. 1. par. 2.; December 14th 1621, M Math 
contra Niſbet ; Lord Bankton, book 1. tit. 3. $ 17. and book 2. tit. 1. 
$ 26. ; Lord Cathcart contra Stewart Shaw-Nicolſon. 

The creditors do not deny, that heirs of tailzie in poſſeſſion may 
exeree every act of property that is not inconſiſtent with the obliga- 
tion they are under by the entail; and this principle no doubt will go 
far to ſupport a contract of ſale of this kind. But the conſequence 
will not follow, that the executors of the laſt poſſeſſor ſhould therefore 
be intitled to ſo much of the price as correſponds to that part of the 
wood which remains uncut at the entry of the next heir. The trees 
themſelves, as being then pars ſeli, become his property; and conſe- 
quently the price muſt alſo be his. | 

© The Lords adhered.” | J. M. 1 


AR. David Grame. Alt. Lockhart. | | 
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Ko. XIII. June 24. 1761. 


ANDREW and FOHN CALENDERS 
| Againſt | 
GEORGE WADDEL. of EASTER MOTHAL. 


Legacy given in a diſpſition to lands, by which the diſponee and his heirs- 
are burdened with pa — * it, ts a real burden upon the lands. 


Force WADDEL of Above-the-hill made a ſettlement of his- 
heritable ſubjects in favour of ſeveral of his relations. In 
which, amongſt others, he diſponed to Robert: Waddel his brother, 
© his heirs and aſſignees, heritably and irredeemably, with the bur- 
den of the legacy under written to the perſon after mentioned, all 


[ ” and haill the lands of Mothal, &c.; and the ſaid Robert, or his 


* heirs, by acceptation hereof, is obliged to pay to Margaret Wad- 
del his niece, the liferent of goo merks, and to 
her children equally amongſt them in fee.” This diſpoſition con- 
rained a-precept with this clauſe: And I require you, that, incon- 
« tinent thir preſents ſeen, ye paſs to the ground, tc. and give heri- 
table ſtate and ſeiſine, c. under the burden of" the legacies above men- 
* tioned, to the ſaid Robert Waddel, c. In virtue of this precept, 
one infeftment was taken for all the different diſponees. 

The lands of Mothal were afterwards diſponed by Robert Wad- 


| del, the original diſponee, to William Waddel his ſecond ſon, and 


by him they were ſold to George Waddel the defender. 

Theſe two laſt mentioned diſpoſitions made no mention of the le- 
gacy with which the lands were burdened; but, in the aſſignment to 
the writs and evidents in the diſpoſition to the defender, the origi- 
nal diſpofition to Robert and the infeftment following upon it, are 
ſpecially aſſigned. 

The purſuers, the only ſurviving children of Margaret Waddel, 
brought an action of poinding the ground againſt George Waddel 


and his tenants, in order to recover payment of a balance of the 


goo merks above mentioned, which {till remained unpaid. - 

After the commencement of this proceſs, the purſuers were pre- 
ſent at ſundry meetings of the creditors of William Waddel the de- 
fender's author, where it was reſolved that William Waddel's lands 
of Ardriehill ſhould be ſold, and that the price ſhould be divided 
amongſt the creditors proportionally, . who, upon drawing their 
ſhares, ſhould be bound to grant diſcharges of their reſpective debts - 
to the ſaid William Waddel. At theſe meetings, articles of roup 


were read, containing a clauſe to the above purpoſe. - To this reſo- 
lution: the purſuers made no objection, and in conſequence thereof 


drew a further payment of L. 21: 17:6. Upon the 23d February 
1757, the Lord Ordinary pronounced the following interlocutor : 
Having adviſed a memorial with the antwers, the former minutes 
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© of debate, with the certificate by the miniſter and elders of the pa- 
* riſh of Falkirk and juſtice of the peace, affirming, that Andrew 
* and John Callenders, che purſuers, are the only ſurviving children 
aof the deceaſed James Callender and Margaret Waddel his ſpouſe, 
© with the depolitions of the two witneſſes for proving thereof, and 
* diſpoſition by George Waddel to Robert Waddel his brother, 
* wherein a legacy of 990 merks is ſettled to the ſaid Margaret Wad- 
© del his niece, and her children in fee; finds, that the 
« ſame is made and granted /irpi of the body of the faid Margaret 
C 
0 
0 
6 
4 
c 
6 
c 
60 


Waddel, and that there is reaſonable evidence, that rhe purſuers 


are the only children of the ſaid Margaret Waddel, and iſſue of her 
body; eſpecially conſidering that the defenders do not pretend to 
aver or ſet forth, that there are any other children or iſſue of the 
ſaid Margaret; and therefore repells the objection offered to the 
purſuers title, and finds that the legacy not being to any particular 
perſons, but to the children of Margaret Waddel's body of the fee 
of the ſum to be liferented by her, the children exiſting at the de- 
termination of the liferent have right to the ſums, without mak- 
ing up any title to any brothers or ſiſters that may have exiſted be- 
fore that time, but are dead without iſſue: And further finds, 
* That the diſpoſition by George Waddel to his brother Robert, 
© burdened not only the ſaid Robert perionally, but the right of the 
© lands granted in his favour; more eſpecially, that the precept 
* of ſeiſine, which is part of the diſpoſition, and the warrant of the 
« ſeiline, mentions, that the infeftment is to be granted under the 
burden of the ſaid legacy, and thereby ſubjected, not only the ſaid 
Robert the firſt diſponee, but alſo William his ſecond ſon, to whom 
© he diſponed the lands with the burden of his dedts, and likewiſe 
: ſubje cted George, the diſponee of the ſaid William, the rather, that 
in the allignation to the writs and evidents by the faid William to 
George the defender, the diſpoſition wherein the ſaid burden was 
; :$apoſed 3 infavour of the purſuers by George their grand uncle, as a- 
foreſaid, is ſpecially aligned and delivered up; and therefor e decerns 
in the poinding of the ground conform to the concluſion of the libel.” 
By ſeveral atter interlocutors, the Lord Ordinary adhered to the a- 
bove judgement, with this variation, That the defender got credit 
for the ſum of L. 21: 17: 6 Sterling, of which the purſuers had re- 


ceived payment out of the lands of Ardrichill. 


Pleaded for the defender in a reclaiming petition : The purſuers 
were not the only children of Margaret Waddel exiſting at the date 
of the firſt diſpoſition by George Waddel, or even at the time of his 
deceaſe, when the diſpoſition took effect; and the purſuers having re- 
ceived already more than their proportion of the goo merks, they are 


Not intitled ro the reſidue, until they are ſerved heirs to the other 


children. The jus accreſcend: is utterly incontitent with the princt- 
les of the law of Scotland: and as the legacy velted in the whole 
children exiſted when the ſune became due, it is unpoikble that the 


fee can be taken out of them otherways than by a ſervice. 
2:0, The legacy left to the purſuers was not a real ba: den upon the 


Jands, but was only pertonal againll the diſponce; ; and conſequently 
cannot 
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cannot affect the purſuer, Who was a ſingular ſucceſſor in the lands. 
For from the words of the diſpoſition it appears, that Robert, and 


not the lands, are burdened, and he only by acceptation of the lands 


is obliged to pay. Nor do the words of the ſeiſine, with and under 
the particular burdens and legacies in manner mod ; in the ſaid diſpo- 
tion, and after the form and tenor thereof 1 in all points, alter the caſe : 


Theſe words do plainly neither make the matter better nor worſe ; 


and if it was only a perſonal burden in the diſpoſition, it is made no 
better by the ſeiſine. Beſides, to have made this legacy a real bur- 
den, it ought to have been particularly mentioned in the ſeiſine it= 
ſelf; for ſuch general reference as this cannot by law create a real 
burden upon lands, ſo as to affect ſingular fucceffors ; Dict. vol. 2. 
page 70. 71. 

3/10, The purſuers, by being preſent at the meeting of William 
Waddel's creditors, and having acquieſced in the articles of roup 
of his lands, and accepted of their thare of the price in terms of theſe 


articles, are barred from any further claim, as the articles expreſsly 


bear, That the creditors, upon receiving their proportions, ſhould diſcharge 
ther debts. 

Anſwered for the purſuers : That the 1/} plea maintained by the 
defender can have no other meaning than to put the purſuers to the 
needleſs expence of a general ſervice, with a view to deter them, by 


the apprehenſion of that expence, from inſiſting further in this 3 | 


But there docs. not appear to be any neceſſity for a fervice in this 
caſe: For it is clear that the purſuers are the only ſurviving children 
of Margaret Waddel, and the only perſons who have now right to 
the fee of the legacy; and from the conception of the clauſe in the 


_ diſpoſition in which the legacy is left, the teſtator appears to have 


meant, that it ſhould go to thoſe children of Margaret who ſhould 
be alive at her death ; that is, at the expiry of the liferent, when the 
fee became payable. 


Anſwered to the ſecond defence: That as far as any diſpoſition can | 


be effectual towards conſtituting a real burden, ſo far is the reſpond- 


ent's legacy made real by the diſpoſition of George Waddel. He 


appears evidently to have meant to make it a real burden upon the 
lands conveyed to Robert; and the words he has uſed are ſufficiently 
ftrong and expreſſive of that intention. In the precept too, ſeiſine is 
directed to be given under the burden of the legacies above mention- 
ed; and the ſeiſine itſelf is ſtill more explicit; for it not only con- 
tains a narrative of the moſt material clauſes in the diſpoſition, but 
particularly with regard to the lands of Mothal: It bears them to 


have been diſponed | to the ſaid Robert Waddel, with and under the - 


legacy alſo therein ſpecified, From all which it is clear, that this 
legacy is a real burden upon the lands. 

Anſwered to the third defence: It is altogether irrelevant ; for it 1s 
not ſo much as allerted, that the purſuers verbally even agreed to 
grant a diſcharge of their debt to William Waddel, or that they ſub- 


 ſeribed the articles of roup, in which that conditional obligation 1s 
ſaid to have been contained; and ſurely their taciturnity upon that 


occaſion cannot be binding upon them, as i is eſtabliſhed law, that 
when 


NUN 


( 96 ) 
| when a debt is conſtituted by writing, the extinction of it can only 
be proved either by the oath of the creditor or by a written dif- 
,,,, . CG. 
The Lords found the legacy of nine hundred merks a real bur- 
den upon the lands of Mothal and others. Found, That the 
purſuers, as the two ſurviving children, have right to two 
thirds of the ſaid legacy; but found, That they cannot inſiſt 
for the ſhare of their deceaſed brother, without making up 


* titles to him,” 
Upon a reclaiming petition, * that Lords adhered.” JI. M. 


Act. William Baillie, Alt. Wal. — 


No. XLIV. TT Tune 25. 1761. 


Mrs MARGARET SETON, relict of John Paterſon younger of Eccles, 
and ELLIOT and KATHARINE PATERSONS, her daughters, 


Againſt 
Sir FOUN PATERSON of Eccles. 


Aliment due to a mother ſuper jure naturæ; but ſiſters not intitled to an 
aliment where the brother does not repreſent their father. 


Oux PATERSON younger of Eccles married Mrs Margaret Se- 

ton the purſuer, without the conſent of his father Sir John. 

During the ſon's life, Sir John allowed him an aliment of 1200 
merks a year: But John the ſon having died in the 1742, Sir John 
-withdrew the aliment alrogether from the widow and ſeven chil- 
dren whom his ſon had left behind him. Some time thereafter two 
of the ſons having died, he took home the two remaining to his own 
family, and was prevailed upon to ſettle a ſmall annuity of 500 
merks yearly, as an aliment for the widow, and Elliot, Katharine, 
and Margaret Paterſons, her three daughrers, to be reſtricted to four 
hundred merks, in caſe of the death or marriage of any of the three 

oung ladies. And 1n the event of the mother's marriage or death, 
he binds himſelf to pay to each of the three daughters the ſum of 
100 merks yearly, for their neceſſary ſupport, &c. while unmarried. 

Sir John Paterſon, ſon to the purſuer Mrs Margaret Seton, upon 
the death of old Sir John his grandfather, took his ſiſter Margaret 
entirely off her mother's hand, and augmented the yearly annuity 
to L. 40 Sterling. 

The lady and her two daughters, Elliot and Katharine, brought 
an action againſt Sir John Paterſon, concluding, That he ſhould be 
decerned to make payment to his mother of an yearly aliment of 
' 2000 merks, and 500 merks to each of his two fiſters. 


Pleaded upon the part of the mother, That the action was found- 


ed ſuper jure nature; and upon that remuneratory obligation to re- 
compence the purſuer for the ſupport and entertainments of the de- 


lender in hip infancy, which can neither be renounced nor * 
i | ade 


(1975) ; 


Pleaded for the two ſiſters, That if old Sir John their grandfather 
had been alive, he would certainly have been liable to aliment them ; 
and if that was ſo, ſo muſt their brother who repreſents him. If 
they had obtained bonds of proviſion, the annualrent whereof was 
not payable till their marriages, the court, agreeable to many de- 
ciſions, would have found them entitled to an aliment; and as the 
obligation is rather ſtronger, where daughters are not provided at all 
in a portion, the ſame principle of equity ought to be extended to 
their caſe; 8th February 1739, Douglas; the court found the obli- 

gation to aliment ſiſters. | BY - 
The defender, Sir John Paterſon, did not ſeem to deny, that a ſon 

was bound to aliment a mother who was altogether unprovided. 
But he pleaded, That the aliment which ſhe already enjoyed, and 
which he offered to increaſe for behoof of herſelf and his ſiſters to 
IL. 59 Sterling, was ſufficient ro bar any further claim of aliment /- 
ßer jure nature ; becauſe her claim had no other foundation, but the 
natural obligation of a child to aliment and maintain his parent, 
when deſtitute and unprovided ; but the aliment the already enjoyed, 

with the addition offered, was ſufficient to maintain herſelf and her 
two daughters decently in a cheap part of the country. | 

With regard to the two young ladies claim, the defender pleaded, That 
the law of this country had not extended the obligation to aliment 
ex pietate to the caſe of brothers and fiſters. Caſes have indeed oc- 
curred, where younger children being left unprovided by their father, 
action has been ſuſtained againſt the elder brother who ſucceeded to 
the father's eſtate for an aliment to his brothers and ſiſters. But, in 
theſe caſes, the obligation was not founded in pietate, or upon the 
natural obligation upon one brother to aliment another, but upon 
the father's obligation who was bound ex jure nature to aliment his 
children, which the elder brother, as his repreſentative, was bound 
to perform; but as the defender's father had no eſtate, the defender 
does not repreſent him; and therefore he cannot be liable in this 
claim of aliment to his ſiſters. | 

It was alſo argued, That the natural obligation upon parents to 
aliment their children did not go beyond thoſe of the firſt degree 
was it to go farther, there would be no knowing where to ſtop. 

The purſuers progeny might multiply beyond number; and were 
they as many hundreds as they are now fingle perſons, the claim 
would be the ſame. If Sir John the elder was bound to aliment his 
grandchildren, he was equally bound to aliment their children; and 
ſo from one generation to another to the end of the chapter; and if 
the defender, as repreſenting him, was under the like obligation, he, 
nor no man living, could know what a load he might be ſubjected to. 

The Lords found, That the daughters were not intitled to an a- 
* liment; and therefore aſſoilzied the defender as to them; but 
found rhe mother entitled to an aliment ſuper jure nature; and 
* therefore ordained a condeſcendence of the defender's eſtate to 
be given in.“ | FEA J. M. 
AQ. David Dalrymple. Alt. Lockhart. ' Clerk Gibſon. 
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June 30. 1761. 
FINLAYSON and NIE R 
# Againſt 
CLAYTON. 


No. XLV. 


A conventional irritancy in a tack, | by which it was provided that it 
ſhould not be allowed to be purged at the bar, found not to be purge- 


able. | 


HE Duke of Hamilton's commiſſioners ſet a tack of the lands of 


Potterhill to Finlayſon and Wier for nineteen years. The tack 
contained this clauſe : * That in caſe two terms of the ſaid tack-duty 
© ſhall run into the third unpaid, in that caſe, this preſent tack ſhall, 
at the option of the ſaid Duke and his foreſaids, become thenceforth 
© extin, void, and null, without the allowance of being purged at 


the bar.” „ 8 
The Duke of Hamilton ſold theſe lands to Clayton, and the tenants 


having incurred the irritancy, Clayton brought a proceſs againſt 
them before the ſheriff for payment of three years rent, and conclu-- 
ding that they ſhould be decerned to remove in terms of the above 


clauſe. The tenants claimed fome articles of compenſation, and of- 
fered inſtantly to pay the balance. The ſheriff, after allowing theſe 
articles of compenſation, found a balance due amounting to more 


than three terms rent, and decerned in the removing. The tenants 
preſented a bill of advocation, which was taken to report. Es 
Pleaded for the tenants : That immediately upon the balance be- 
ing aſcertained, they conſigned the ſum in the hands of the clerk of 
court, and offered to-find caution for payment of the rents during all 
the years of the tack. That it is an eſtablifhed point in the law of 


this country, That the legal irritancy of feu- rights ob non ſolutum ca- 


nonem, introduced by ſtatute, may be purged at the bar: That it was 
found in a caſe obſerved by Lord Fountainhall, 23d March 1686, 
Riccartoun Drummond againſt the creditors of Grange Hamilton, 
that a conventional irritancy in a feu-right may likeways be purged : 
That though there are ſeveral deciſions to the contrary, the above 
eaſe is certainly more agreeable to law. The end ſought after by 
theſe irritancies, whether legal or conventional, is the ſame : They 
are introduced in terrorem, to compel the vaſſal to pay his feu- 
duty within a certain time. It is impoſhble therefore to diſcover a 
reaſon for making a diſtinction betwixt the legal and the convention- 
al irritancy. The act 1597 expreſsly declares, * That vaſlals failing 
© to make payment of their feu-duties for the ſpace of two years, 
© ſhall amit and loſe the feu of their lands.“ Notwithſtanding theſe 


expreſs words, the legal irritancy has always been allowed to be 


purged ; and the ſame muſt be the law with regard to the conven- 


tional irritancy. Irritancies in tacks are upon the ſame footing. 
5 . They 
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They are only intended to force the tenants to pay regularly; and if 
payment is made, it is all that can be deſired. The legal irritancy may 
be purged at the bar, and the law muſt be the ſame with regard to 
the conventional irritancy; and ſo it has been found by ſome old de- 
ciſions. The only queſtion is, whether this can hold in the preſent 
caſe, where it is particularly provided, that the irritancy ſhall not 
be purgeable: And though in ſtrict law the irritancy cannot be 
urged ; yet the court may give relief as a court of equity, eſpe- 
cially as the tenants have conſigned the whole of the rents due, and 
have offered to give ſecurity for regular payment in time to come. 
Pleaded for Clayton: That the clauſe in queſtion is moſt expreſs ; 
and as it is agreeable to law, there is no reaſon why it ſhould not 


have its effect. Every man may renounce any right that is compe- 
tent to him, and ſuppoſing this irritancy might have been purged at 


common law; yet, as the tenants have expreſsly renounced this pri- 
vilege, they cannot now pretend to claim it. 
Other ſimilar clauſes in racks have their effect, and there can be 
no reaſon why that in queſtion ſhould not. A tenant muft be warn- 
ed to remove forty days before Whitſunday ; and yet, if he has 
bound himſelf to remove without warning, he can be removed ſum- 
martly ; and the act of ſederunt 1756 allows a charge of horning in 
ſuch caſes. That act too provides, that if the tenant ſhall allow two 
years rent to be in arrear, he may be ſummarily removed, and that 
irritancy is not allowed to be purged: 
The Lords found, That the irritancy could not be purged ; and 
therefore refuſed the bill of advocation.* P. M. 


For the tenants, Wight. Alt. Lockhart Reporter Lord Auchinleck. Clerk Pringle. 


No. XLVI. FJiuue 30. 1761, 
a MACKAIL 
Againſt 
BROWN. 


Apparent Sula purſuing a ſale of a bankrupt eſtate, allowed his expences 
out of the ſubject. | 


ACKAIL brought a proceſs of ſale of an eſtate belonging to 
IVI his mother, as apparent heir. Brown, one of the creditors, 
oppoſed the ſale, and pleadeu, That the eſtate was totally bankrupt, 
and that, if the purſuer inſiſted in his proceſs, it muſt be at his own 
expence. | x 

akin for Mackail : That ſappoſiag the eſtate to be bankrupr, 
a fale at the inſtance of an apparent heir can be carried on more ea- 
ſily and at leſs expence, than one at the inſtance of creditors: That 


the act 1695 is general, allowing apparent heirs to bring their prede- 
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ceſſdr's eftates to ſale, and by univerſal practice, they are always al- 
lowed their expences out of the price. | 
* The Lords repelled the objection ; and found, That the expences 
of the ſale muſt be defrayed out of the ſubject. p. N. 


For Mackail, Geo. Wallace. Clerk Gibſan. 


No. XL VII. 4 Fuly 7. 1761. 
DOCTOR DOUGLAS 
Againſt 
AINSL * of 


When lands are A to. a father in li iferent, and to the children of” 
_ the marriage naſcituri in fee, the e, is far, and may ſell the. 
lands. 


INSLIE fold ks lands of Harkerſe by public roup, Fe they 

were purchaſed by Doctor Douglas. Ainſlie, by the articles 

of roup, was bound to deliver a good and ſuthcient progreſs, and to 

clear all bygone and public burdens and incumbrances. Doctor 

Douglas being charged for the price, offered a bill of ſuſpenſion for 
the following reaſon. 

The lands in queſtion are diſponed to Ainſlie by his uncle in life- 
rent during all- the days of his life; which failing, to the children 
procreated or to be procreated of his body in fee; which failing, to 
the granter's heirs and aſſignies, reſerving to the granter a power to 
alter. At this time Ainſhe was married; and therefore it is clear, 
that. the intention of the granter was to provide for his children. 
Had not this been his intention, there was no occaſion for any diſ- 
poſition, becauſe Ainſlie was heir at law to the granter ; and ac- 
cordingly, infeftment has been taken to Ainſſie in liferent, and his 
children in fee; and as he has two children alive, he had no power 
to ſell the lands. 

Anſwered for Ainſlie : That 3 is better eſtabliſhed in the 
law of Scotland, than that when lands are diſponed in the preſent 
terms, the father is far, and that the children can only take as heirs 
of proviſion. The infeftment taken in their name is good for no- 
thing; becauſe, though Ainſlie! had died in poſſeſſion of the eſtate, . 
they behoved to ſerve themſelves. heirs of proviſion and be infeft a- 
gain. The fee of an eſtate: cannot be in pendente, otherwiſe many 
abſurdities would follow. If a ſuperiority was diſponed in ſuch 
terms, there would be no ſuperior, and the vaſſals could not be en- 
tered. If the dominium utile was diſponed, the ſuperior could have 
no vaſſal. If a former proprietor of an eſtate under ſuch circum- 
ſtances had contracted debt, his creditors could not affect it; becauſe 
there would be no. perſon from whom it could. be a” In 
| | hort, 


* 


\_ 


{ ror 


ſhort, if the father was not underſtood to be fiar in ſuch caſes, we 
would have property without a proprietor ; than which nothing can 
be more abſurd. This doctrine is firmly eſtabliſhed by the follow- 
ing deciſions; November 25. 1735, creditors of Frog contra his 
children; February 24. 1741, Riddel contra Riddel; and Novem- 


ber 4 1747, Gordon contra Sutherland. 


277 
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The Lords refuſed the bill of ſuſpenſion.” p. M. 
For Ainſlie, Montgomery. Clerk Gibſon. 
No. XLVIIL. Fuly 17. 176 1. 
RO B ER 7 HA MIL 70 N of Boutrechill | 
Againſt | 


ALE XANDE R BLA CKWOOD merchant in 1 


Second diet of compearance ina Sided proceſs of adj udication di iſpenſed with, 
in order to bring it within year and day of the ff adjudication; 


LEXANDER Biaczwoor: was creditor to Cathcart: and Black- 
wood merchants in London, who became bankrupt in 1745, 
and obtained a certificate of bankruptcy. It was atterwards diſeo- 
vered that there was an heritable ſubject in Scotland belonging to 
Cathcart, which had not been ſurrendered to the commiſſion under the 
bankruptcy. Alexander Blackwood obtained decreet of adjudication. = 
of this ſubje& on the 26th of June 1760. 
Robert Hamilton of Boutreehill, ' ana creditor, executed a 
ſummons of adjudication upon the ath of April 1761, and as Cath- 
cart's reſidence was at London, the diets of compearance could be 
no ſooner than the 12th and 28th of june thereafter, the laſt of 
which diets fell without 228 and day of Blackwood 8 len- 
tion. | 
Hamilton applied by petition to the court after the elapſe of the - 
firſt diet of compearance, praying that the 2d diet might be diſpenſed 
with, and that warrant might be granted for inrolling, calling, and 
decerning in the adjudication. The Lords, upon the 19th June 1761, 
granted warrant in terms of the prayer of the petition, * authorifing. 
© the clerks to call, and the Keeper of the rolls to enroll, the above. 
* adjudication in the next week's regulation-roll for the outer-houſe, 
* notwithitanding the ſecond diet of compearance was not come; and 
* authorifing the Lord Ordinary to pronounce decreet of adjudica- 
tion therein.“ And the Lord Ordinary, upon the 24th of that month, 
pronounced the common interlocutor of | adjudication, reſerving wil 
objections Contra executionem. 
Pleaded in a reclaiming bill for Blackwood; By the laws of all civili- 


20d nations, ſentence is not ſuffered to paſs againſt any man's perſon or 
eſtate 


{ x02 ) 


eſtate till an opportunity is given him of being heard in his defence. 
In Scotland, our anceſtors were particularly careful, that full time 
and repeated notice ſhould be given to the defender to bring him in- 
to court before any judicial proceeding could go on againſt him. By 
act 30. par. 1449, no leſs than three ſummonſes, each of them upon 
15 days, were appointed to be given to parties, even within the king. 
dom, 8 

After the inſtitution of the college of juſtice, firſt and ſecond ſum- 
monſes were for a long time in uſe; theſe different ſummonſes taken 


out and executed one after another were found troubleſome, and 
new regulations were from time to time made; bur ſtill two diſtinct 


diets of compearance were preſerved : And as ſome abuſes had crept 


in as to ſhortening theſe diets, it was provided by act of ſederunt, 


29th June 1672, That all ſummonſes ſhould be given upon 21 days 
warning for the firſt diet, and ſix days warning for the ſecond, except- 
ing alimentary cauſes, and certain others therein mentioned, which 
are ſpecially privileged to paſs upon ſhorter inuciæ; but among 
theſe, ſummonſes of adjudication are not mentioned, nor have they 
ever been conſidered in practice as privileged, either as to the num- 
ber of diets, or days of compearance; and therefore they have al- 
ways been expeded with two diets, and upon the common in ſuciæ. 
With regard to perſons out of the kingdom, the immemorial prac- 
tice has been to cite them at the market-croſs of Edinburgh, and 
pier and ſhore of Leith, upon 60 days for the firit, and 15 for the 
ſecond diet of compearance ; nor has any exception been made with 
regard to adjudications. An adjudication is. a-proceſs thac deſerves 
attention as much as any proceſs whatever; it is an extraordinary 
remedy by which the eſtate of the defender is conveyed in ſatisfac- 
tion of the purſuer's debt; the law therefore has given an alterna- 


tive to the defender, that if he thinks fit, he may produce a progreſs, 


and prevent more of the eſtate from being affected than anſwers the 
extent of the debt; and it would be very hard to deprive him of an 
opportunity of taking the benefit of this alternative, by aſſigning 


him fewer diets, or giving him thorter izducie than uſual for his com- 


pearance. 


Summonſes are iſſued from the king? s ſignet, authoriſing meſſen- 
rs at arms to cite defenders to compear at the diers therein men- 


toned, It is ſubmitred, if a ſummons, once iſſued and executed a- 


greeable to law and practice, can be altered in an eſſential point in 


favour of the purſuer, and in prejudice of the defender. Here the 
days of compearance are filled up in the ſummons he 12th and 28th 
of June, and the execution bears, that the defender was cited to the 
days therein mentioned. This implies a ſort of contract between the 

parties, that the defender thall appear at the days to which he is 
cited, and that the certification in the ſummons {hall not take place 
till he be heard, or theſe days elapſed. Beſides, till the days to which 


a defender is cited are paſt, there is no action or proceſs depending 


in court upon which any order can be given, or decreet pronounced. 
The caſe is quite different where the days are run; for the defender is 


then held to be in court; and there is a depending aQion which the- 


cours 


go: es A. ß. mae EE 
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court may juſtly forward in its iſſue, by diſpenſing with mere forms, 

fach as the outgiving of a ſummons, which has ſometimes been done 

in the caſe of ſecond adjudications, after the elapſe of the days of 

compearance, to bring in creditors par? paſſu on the act 1661 ; but 
no argument can from thence be drawn to the preſent caſe. 

Anſwered for Robert Hamilton: Before the ſtatute 1672, firſt and 
ſecond ſummonſes were neceſſary; and after the firſt was executed, 
and the diet of compearance therein elapſed, an act of continuation 
was granted, upon which a ſecond ſummons was raiſed and execu- 
ted before the purſuer could proceed in his cauſe : But as theſe acts 
of continuation and ſecond ſummonſes were expenfive, and occaſion- 
ed delays, it was provided by act 1672, that there ſhould be only 

one ſummons, containing two ſeveral warrants for citing the defen- 

der at different times: And thereafter, for the greater eaſe of the 
leiges, a further remedy was provided by the ſtatute 1683, whereby 
one citation was declared ſufficient for both firſt and ſecond diets of 
compearance. But though by our ancient practice, two citations 
were neceſlary ; yet the defender was underſtood to be in court upon 
the firſt citation, and the ſecond was not in all caſes neceſſary: This 
is clearly laid down by Lord Stair, B. 4. tit. 38. & 30. and Sir Tho- 
mas Hope, in his Minor Practics, 7. 1. $ 4. who both make this 
diſtinction, that where the libel required to be proved by witneſſes or. 
oath, an act of continuation” was neceſſary ; but where the purſuer 
could inſtantly inſtruct his libel by writ, the firſt citation was ſuffi- 
cient. It does not appear that the ſtatutes 1672 and 1693 made any 
alteration in this reſpect, but only provided, that in the caſes where 
two ſummonſes were formerly neceſſary, two citations ſhould now 
be given, or the defender ſhould be cited to two diets ; and therefore 
it is thought, that where the ſummons can be inſtantly inſtructed by 
writ, it is not at this day neceſſary that it ſhould contain two dif- 
ferent diets. A proceſs of adjudication is properly of this laſt kind; 
the grounds of it muſt be clear and liquid; the debt muſt be previ- 
ouſly conſtituted and inſtructed by writ; and therefore two diets in 
a ſummons of adjudication would in no caſe be neceſſary, were it 
not on account of the alternative introduced by the act 1672 in fa- 
vour of the debtor, by which he can avoid a total adjudication of 
his lands by giving off a part effeiring to the debt, which can only 
be done by a proof of the value of the lands. This circumſtance 
ſeems to render two diets neceſſary in a ſummons of adjudication : 
But then it will be obſerved, that this can only hold with reſpect to - 
the fir/t adjudication, where the defender is intitled to take a day to 
produce a progreſs, purge incumbrances, and to give off lands efeir. 
ing to the debt, which requires a proof of the value: It cannot 
apply to the caſe of a ſecond adjudication; for, after one decreet 
of adjudication is obtained againſt the debtor, he has it not in 
| his power to lay hold of the alternative given by the ſtatute ; he 
cannot pretend to give off lands effeiring to the debt; he muſt 
allow decreet of adjudication to go againſt his whole lands ; nay, 
he cannot propone 'any defence whatever againſt the ſecond * ac. 
tion; he cannot even object to the debt for which the adjudica- 
tion is led: And thus in practice, when a ſecond ſummons of adju- 
dication 
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dication is called by the clerks in the outer-houſe, the defender is not 
allowed the common privilege of having a lawyer marked for him; 
it muſt paſs in abſence; the purſuer is intitled to have his decreet, 
that he may come in pari paſſu with the firſt adjudger ; and all 
objections are reſerved contra executionem. 
A ſecond ſummons of adjudication is tharfore neecily.; in the caſe 
of theſe actions where the purſuer inſtantly inſtructs his libel by writ, 
and where no act of litiſconteſtation is neceſſary ; and conſequently 
there appears no neceſſity for a ſecond diet of compearance. It is 
indeed neceſſary that the defender be brought into court; becauſe no 
action can proceed without a defender: But, as in former times, he 
was truly in court after the diet of compearance upon the firſt ſum- 
mons, and for the ſame reaſon is now in court after the elapſe of the 
firſt diet of compearance; ſo it muſt appear idle to uſe either a ſe- 
cond citation or a ſecond diet againſt a defender, who, though in 
court, can make no defence. The relief therefore which the court 
Has given in this caſe is, in reality, no more than diſpenſing with a 
ſtep of procedure which was altogether unneceſſary: And there is the 
cleareſt ground in equity for giving this relief, as the intention of it 
is to bring in creditors par: paſſu, who have an equal title to attach 
their debtor's eſtate. Accordingly it has always been the practice of the 
court in ſuch caſes, to diſpenſe with the ſecond diet upon the appli- 
cation of the purſuer: One inſtance of which occurred very lately in 
the caſe of Newal of Barſkeoch againſt Alexander Macclamroch, deci- 
ded 2d Auguſt 1758. 

The Lords adhered.” | 1. 85 


For Hamilton, Macguzen- For Blackwood, Rae 


No. XLIX. Ne le July 23. 1761. 


ROBERT BENTON merchant in Newcaſtle, for himſelf and other 
owners of the {hip John and Robert of Newcaſtle, and ANDREW 
FOM. LER merchant in Aberdeen, his agent, 


A gainſt 


JOHN MAT: 7 HAS BR NRX, maſter of the ſhip Joanna Catharina of 
EATEN, formerly called the John and Robert of Newcaſtle. 


1. FA deductio intra praeſidia be neceſſary to transfer the property of a 
ſhip to the captor. 2. Syphofing the property not transferred to the 
caßtor without ſuch deductio, will a fur chaſe made bona fide by the 
fubjett of a neutral ſtate, at a public ſale within the territory of his own 
ſovereign, transfer the property to hin, fo as to a bar a rei vindicatio 
at the inſtance of the RN. OWNECTS. 


HE ſhip the John and Robert of Newcaſtle, Robert Benton 
maſter, oF taken upon the Daniſh coaſt by a French priva- 


tecr, 


* 
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teer, ſhe was carried into the port of Chriſtianſands ; and, upon the 
15th of October 1757, ſentence of condemnation paſſed againſt her 
by decree of the Duke de Penthievre, high admiral of France: A cer- 
tificate of which condemnation was tranſmitted to Denmark as an 
authority to the captor to proceed according to the forms of that 
kingdom in bringing the veſſel to ſale. 

The Britiſh commander, apprehending that the capture was not 
legal, applied to the court at Chriſtianſands; and having produced 
witneſſes as to the diſtance of the veſſel from the Daniſh coaſt when 


ſhe was taken, the judge found that ſhe was ſeized within the limits 


of the port, and ordered her to be reſtored. This ſentence, however, 
upon an appeal to the ſuperior court, was reverſed ; and the judge- 
ment of the court of appeal having been tranſmitted to the King of 
Denmark, his Majeſty ordered the arreſtment under which ſhe then lay 
to be taken oft, and the captor to be allowed to diſpoſe of her. 

In conſequence of this reſcript the veſſel was ſold by public auction, 
and was purchaſed by Chriſtian Severine Balle, merchant in Chriſtian- 
ſands, who gave her a new name, to wit, the Foanna Catharina, 
and ſent her a voyage to Aberdeen, under the command of John Ma- 
thias Brink, 

The Britiſh owners having got notice of her arrival at Aberdeen, 
they applied to the magiſtrates of that city as admiral deputes, and 
obtained from them a precepr, in virtue of which {he was arreſted 
and diſmantled. 

Brink reclaimed the ſhip as his property, and produced the certi- 
ficate of the condemnation by the Duke de Penthievre, and a certi- 
fied copy of the proceedings in the Daniſh courts, and of the edits 
which iſſued from the King of Denmark, relative to the rules to be 
obſerved upon any queſtion that might emerge touching the legality 
of captures of ſhips brought into his ports by the Britiſh or French, 
during the ſubſiſtence of the war in which the two crowns were then 
engaged. 


The firſt of theſe edicts, addreſſed to the governor of Chriſtian- 


Tanda, and dated 7th May 1756, was of the following tenor: Te 


certiorem facimus, hanc eſſe noſtram voluntatem, quod univerſis Gal- 
* hcis vel Anglicis navibus piratis, et navigiis eorum, in libero mari 
* captis, conceſſum fit, ſine ulla moleſtia, intrare in portus noſtros et 
ſtationes, ac ex illis exire; ; ſimiliter permittimus illis naves ſuas 
captas in portibus noſtris relinquere, vel illas una cum mercimoniis 
quibus ſunt onuſtæ vendere, &c.; hac tamen expreſſa conditione, 
* quod iſtarum navium vel mercium emptio non concedatur, antequam 
* pirata, ſententia, quos dominus illius conſtituit, dicta, probaverit 
navem illam juſte eſſe captam.” And, by another edict, dated 3oth 
July 1756, the ſubjects of Denmark were prohibited to buy any ſhip 
belonging to either of the ſlates at war: * Exceptis navigiis a pote- 
ſtatibus belligerentibus, virtute bellicz declarations captis, ct juſte 
* condemnatis, quas, uti moris eft, in regionibus vel locis ubi inveni- 
* untur, publica auctione comparari cuique permittimus.' 

The magiſtrates of Aberdeen thinking this queſtion of too great 


Importance to be determined by them, the cauſe was removed to the 


high 
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high court of admiralty; and the judge-admiral having given ſen- 
rence in favour of the Britiſh owners, the Dane brought this judg- 
ment under review of the court of ſeſſion by a ſuſpenſion, where the: 
debate turned chiefly upon the following points: 1mo, Whether the 
property of the ſhip was transferred to the French privateer accord- 
ing to the rules of the law of nations: And, 2%, Suppoling it not 
transferred jure belli, Whether the purchaſe made by the ſuſpender, 
or his conſtituent Chriſtian Severine Balle, bona jide, at a public ſale 
at Chriſtianſands, was effectual to transfer to him the property, and 
to bar the charger s claim of reſtitution or rei vindicatio, brought at 
their inſtance. 

Pleaded by the chargers upon the i point: Though it has been 
an eſtabliſhed rule among nations, That ſucceſs in war, when ulti- 
mately compleated, ſhould be effectual to transfer property ; yet this 
rule, which ariſes from neceſſity, is tempered by reaſon as well as ex- 
pediency, ſo as not to take place in every tranſitory poſſeſſion caſual- 
ly acquired by an enemy, who is not able to hold it. The law re- 
quires a firm poſſeſſion, and ſuppoſes the property to remain with 
the former owner as long as there is any probable expectation of reco- 
vering it; and without this temperament, great injuſtice as well as 
inconvenience would daily happen. 

Upon this account all nations, both antient and modern, have 
been moved to agree upon ſome certain criter ion, founded in nature 
and reaſon, by which the effect of poſſeſſion, in transferring property 
ure belli ſhould be determined; ; and the natural rule which occurred 

was, that the property ſhould be underſtood to be veſted in the cap- 
tor, as ſoon as he had brought the prize 2a preefia 1a of the {tate to 
which he belonged. 

Thus amonglt the Romans, the property was never undcritood to 
be acquired by the enemy, Aber res intra prefidia beſtium deducta fuc- 

rit; J. F. f- de capt. el Halli. reverſts. 

The me rule is allo laid down by Grotius ; Ii. 3. cap. 6. De jure 
acquirend: belly capta ; and though, at the end of the paſſage, he adds 
theſe words: Sed recentiort jure gentium inter Europæos populos 
© introductum videmus, ut talia capta conſeantur ub: per horas vi- 

* gintt quatuor in poteſtate hoſtium fuerint;' yet it cannot be ſup- 
poſed that he meant by this to ſay, that the proper ty was transferred 
in twenty-tour hours after the ſeizure, without a dedudtio intra prefida. 
On the contrary, 1t appears from the authority to which reference 18 
made in the notes for this modern cuſtom, viz. Albericus, that the 
twenty- four hours here mentioned were not intended to abrogate the 
old rule eſtablithed by the civil law and the law of nations, but ra- 
ther to confirm it, by requiring a continued poſſeſlion at leaſt for 
that ſpace of time after the capture is brought within the full power 
of the enemy, or intra ejus prejidia, as the e ſpeaks: And this 1s 
further proved from what Grotius lays down in a ſubſequent chap— 
ter, lib. 3. cap. 9. F 10. © Hae vero res qu intra præſidia perducta 
nondum ſunt, quanquam ab hoſtibus occupatæ, ideo poſtliminii non 
s egent, quia dominum nondum mutarunt ex gentium jure,” 


This 
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"This doctrine is alſo maintained by a celebrated author and emi- 
nent judge, Cornelius Van Bynkerthoek, in his Signer juris publics, 
J. 1. c. 4. where, after ſhowing that there is no foundation in reaſon 
for ſuppoſing the property to be transferred by twenty-four hours poſ- 
ſeſſion, he proceeds to lay down the general rule on which the tranſ- 
ference depends, in theſe words: © Aliter rem hoſtis factam non vi- 
deri, niſi ita iacta fir, ut eam retinere et defendere poſſit.“ And af- 
terwards, Quando autem ita adepti videamur poſſeſſionem, ut re- 


© tinere vel non retinere poſſimus, cauſarum, ut dixi, varietas definire 


non permittit; tunc tamen retinere ne poſſe, ahi rem hoſtilem, 
© ut jus Romanuin loquitur, intra præſidia deduximus præſidiorum 


autem nomine, et caſtra, et portus et urbes, et claſſes, intelligimus; F 


eorum enim onmium eadem cauſa eſt in tuta defenſione rei occu- 


4 
patæ.“ 
The ſame author, in cap. 5. gives further illuſtrations and proofs 


of his poſition: He obſerves, Fc atter the property is transferred to the 


enemy by being dedufa intra us præſidia, the ſhip, if retaken, mult 
belong to the captors ; but, that if it be retaken before ſuch deduc- 
| wy the property remains, and may be claimed by the former own= 

And he refers to a treaty berwixt King William III. and the 
Sr of Holland in 1689, in which this is ſuppoſed to be the law, 
and to a deciſion of the States-General in 1676, in the caſe of two 


Hamburgh ſhips loaded with goods belonging to the merchants of 


Amſterdam, which, after being taken by the French and carried into 
Hull, were condemned at Dankirk ; but being afterwards retaken by 
che Zealanders in their patlage from Hull to Dunkirk, were judged to 
belong to the former owners. 

Nor is this doctrine peculiar to foreign lawyers. Molloy, in his 
treatiſe de jure marilimo et navali, when he mentions the opinion, that 
the pr operty 18 transferred by twenty- four hours poſſeſſion, adds: 
© Bur as this is a new law, ſo it is conceived to be againſt the ancient 

« judgments of the civil law, as well as the modern practice of the 
common law ;* Book 1. chap. 1.) 13. And, in 14. he itates the 
caſe of a Dunkirker who had 1c1zed a French veſſel upon the ſea and 
ſold her at Weymouth, without ever bringing her intra prefidaia Hiſha- 
niæ, in which it was reſolved by all the judges of England, That if 
© there be a capture by letters of marque, or by piracy, and the veſ- 
* ſel or goods are not brought intra prefidia of that prince or ſtate by 
© whole tubject the fame was taken, the ſame rule will not diveſt * 
property out of the owner.“ | 

Upon the ſame principles, many other caſes have been adjudged in 
England. The laſt mentioned author obſerves one, book 1. chap. 4. 
$ 15. p. 62. where the {hip Diamond, taken by a Dutchman, and 
carried into the dominions of Savoy, and there condemned and ſold, 
was thereafter, upon being ſeized in England, adjudged to belong to 


the original proprietors, as never having been carried intra prefidia of 


the States of Holland. Another inſtance is alſo to be found in a late 

book, intitled, The law of bills of exchange and mſurances, p. 232. 
Anſwered for the ſuſpender upon this point: It ſeems a funda- 

mental principle, that the dominion or property of goods taken from 
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the enemy vi ef arms is transferred by the ſingle act of capture. This 
matter is treated by the doctoꝭs of the civil law, under the title De 
acquirendo rerum dominio, where they are conſidered to be in the ſame 
{tate with the res nullius quæ ſiunt primo occupantium : And the doctrine 
is eſtabliſhed by numberleſs texts of the law itſelf; 2. lib. 2. lit. 1. 
§ 17. J F. $ 7... De acquir. poſſe}. Grotius allo lays down the ſame 
rule, /b. 3. cap. 6. F 2. and requires no more for the acgui/itio dominii 
than that the goods be erepta ab boſlibus ; after which, not only the 
captor, but thoſe who derive right from him, end! ſunt a gentibus in 
Pofſeffrone rerum talium. And Puffendorf, in his treatiſe on the public 
law, expreſſes himſelf in the ſame manner. 
From theſe and many other authorities, it 1s clear that-the capture 
of goods in bello publico was conſidered to transfer the property /tatim ; 


and the queſtion which aroſe was, by what act, or from what period 


of time, the goods ſhould be underſtood to be fo capla et erepta, that 
the property thould from thence forward be deemed to be loſt to the 
former owner and transferred to the captor. 

The ſolution of this queſtion, upon the principles of common ſenſe, 
as well as of law, is extremely obvious. A momentary, tranſient, or 
precarious poſlethon, ſuch as may be figured of ſhips taken and re- 
taken ex iuconlinenti, ought not, perhaps, to be deemed ſufficient to 
inter ſo many conſecutive transfers of the property ; but whenever 
the poſſeſſion is ſuch as renders the enemy maſter of the prize, and in 
condition to retain it, the capture is thereby compleated, and the pro- 
perty transferred. 

The application of this to the preſent caſe is obvious. The ſhip in 
queſtion was about two years in the poſſeſſion of the captor ; the was 
condemned in the courts of France; the was found to be a lawful cap- 
ture by judgement of the Daniſh court, and as ſuch was authoriſed 
ro be fold; after which, it is impoſſible to maintain, that the captor 
had not thereby acquired a firm poſſeſſion, or that the former owners 
could have any hope or expectation of recovering their property vi ct 
armis, ſo as to retain their polleihon even animo. 

It is true indeed, that ſome lawyers of character, miſled by analogy 
from that fiction of the Roman law, the jus Peſtliminii, have maintain- 
ed the neceſſity of the goods being brought intra prejidia; but the 
later practice of nations has fixed this matter by limiting a deter- 
mined ſpace of time, vs. 24 hours, for aſcertaining to the captor the 
property of goods taken from the enemy. 

To this purpoſe, Grotius, 40. 3. cap. 6. & 4. Sed recentiori jure 

gentium intra Europæos populos introductum videmus, ut tata cap- 

ta cenſeantur ubi per horas 24 in poteſtate hoſtium fuerint.“ And 
this he confirms by reference to the treatiſe De corſulatu maris, c. 283. 
et 287.; and to the Conſtitut. Gallic. lib. 20. tit. 13. art. 124. 

The ſame doctrine is laid down by Luximius De jure maritimo, lib. 2. 
cap. 4. F8. et 14. ; and Zoucheus De jure feciali, part. 2. 8. e 21. 
Simon Groenwegen, likewiſe, lib. 49. tit. 15. De captivis, ec. proves, 
that the law requiring a ſhip to be brought ra prefidia was abro- 

ated, and ſtates it as ſuch in his treatiſe De /egibus abrogatis et inuſutatis 


in Hllandia vicin ifque regionibus. 


Agreeably 
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Agreeably to this, it was eſtabliſhed by the marine laws of France, 
in 1681, cap. 34. \ 8. Si aucune navire de nos ſujets eſt repris fur 
nos ennemis, apres qu'il aura demeure entre leur mains pendant 24 
heures, la priſe en ſera bonne; et, ſi elle eſt fait avant les 24 heures, 
il {era reſtitue au proprietaire;' a plain admiſſion, that the original 
property was held to be transferred to the firſt captor, after the prize 

had been twenty- four hours in his poſſeſſion. 

Bur what is till ſtronger than a thouſand opinions of lawyers or 
doctors, the general practice both of the Britith and French nations 
in the courſe of the preſent war, is entirely agreeable to the ſuſpen- 
der's d ctrine: And in confirmation of this, there is produced a cer- 
tificate under the ſeal and ſubſcription of William Fuller, Eſq. procu- 
rator-gencral i in the high court of admiralty in England, and of his 
Majeſty's high court of appeal for prizes, certifying the condemnation 
of ſeveral veſſels in the ſaid high court of admiralty, which had been 
carried by the captors, Britiſh privateers, into different ports of the 


Mediterranean. 


The authority of Aus Gentilis and Bynkerſhoek, reſorted to 


by the charger, can have no influence againſc this general later prac- 
tice of nations. The firſt of theſe authors is not of the number of 
thoſe diſtinguiſhed practical writers generally referred to in queſtions 
of this kind; and it is to be obſerved, that in the title quoted upon 
this occaſion, he only ſtates the heads of an argument, pro et coz, that 


was maintained, in a diſputation between him and Antonius Gama, 


upon this queſtion, in which he ſupported the negative opinion; and 
it muſt be owned indeed, that ſome of his arguments are very ex- 


traordinary. Bynkerſhoek, it is true, maintains, that no length of 


time is by itſelf ſufficient to inter the transference of property, that 
the poſſeſſion muſt be ſuch as to enable the captor to retain it; and 
that as this cannot be determined by any general rule, every cafe 
ought to be judged according to its peculiar circumſtances : But this 
doctrine is noways oppoſite to the ſuſpender's plea ; and this author, 
after remarking ſundry ordinances of the States genera! in 1630 and 


1666, expreſſes himſelf thus: Cæterum, exiis decretis id tamen con- 


* ſtare exiſtimares, ea quae ab hoſtibus noſtris amici noſtri compara- 
runt, 11s eripi non poſſe, ſi ſemel in portum amicum fuerint deducta, 
0 o = * 5 * . 

cum aiunt recte publicari. He indeed ſuggeſts it to be matter of 
doubt, whether theſe conſtitutiunes Belgice were right in this particular, 
and ſeems to repel every general rule; but at the ſame time, when he 
comes afterwards to declare his opinion, that there can be no doubt 
of the property's being transferred when the goods are brought ad 


fines et portus capientts, he ſubjoins, * Tantundem dicerem, ſi vel in por- 


tum amici vel ſocii deduxerit.' 
As to the two caſes mentioned by Molloy, the firſt can by no 


means apply to the preſent queſtion; ſeeing that the Dunkirker Which 


had taken the French privateer was neither a ſhip of war belonging 


to the King of Spain, nor a privateer. The only authority which this 


Dunkirker was veſted with, was what is called /cters of marque, 
or repriſals, which were in uſe to be granted to private perſons, in 


_ reſpect of damage they had ſuſtained in their properties by the ſub- 


ject - 
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jects of another ſtate, for which ſatisfaction had been demanded 
and refuſed ; and it appears evident, not only from Jacob's Law. 


dictionary, Voce Mark and Repriſals, but alſo from the opinion of the 


judges in this very caſe, as ſtated by Molloy, and from the book cal. 


led the Laws of the Admiralty, p. 219. that there is a material dif. 


ference between captures by ſhips of war and thoſe by letters of 
marque and repriſals, which laſt muſt be brought tra præſidia. At 
the ſame time, there is an annotation ſubjoined to the paſſage now 
quoted in the laws of the admiralty, obſerving, that this rule does 
not ſeem agreeable to modern practice. 

The other cate ſtated by Molloy, book 1. cap. 4. § 15. fol. 62. 
was alſo of a capture by letters of marque; beſides, an appeal was 
taken againſt the ſentence, and there the matter ſtopt. 

Neither can the reference to the law of bills of exchange and in- 
ſurance aid the chargers ; for all that is to be found in the page 

uoted, is mention made of a pleading of Dr Floyer, in the courle of 
which he cited a caſe in which judgment was ſaid to have been 
given, finding, that the e was not altered in that particular 


caſe. 
Pleaded for the charger upon the fecond point : The purchaſe at the 


voluntary roup in Denmark, though made 4ona_jide, could not veſt 


in the ſuſpender a property which never was transferred jure belli to 
the captor. A bona fide purchale and poileilion is allowed in ſome 
cales co ſecure the purchaſer from repetition of the fruits, Sc.; but 
by no law is it allowed to transfer the property of a fabject that did 
not belong to the ſeller. In all ſuch caſes the rule of reaſon mutt 
take place, Nemo pote/t plus j Juris in alium transferre quam igſe babet. 

Nor can the condemnation in France, ſuppoling it clearly authen— 
ticated, have any influence in this cate; for, 1mo, If a gedlucbig intra 
prafidia was neceſſary to veſt the prize in the captor, the ſentence of 
a French court, contrary to the law of nations, cannot diveſt Britiſh 
ſubjects of their property. 2%, The proceedings had by the French 
high admiral were carried on without any regard to the regulations 
of their own country; none of the writings or papers belonging to 
the vellel being produced, nor any of the crew being brought to 
give evidence of the capture. 3779, The proceedings of this French 
court were void, ſeeing the ſhip was not brought within the domi— 
nions of France, nor wichin the power of any fleet or navy belong- 
ing to the crown of France; and therefore could in no view be ſaid 
to * ſubject to the juriſdiction of the courts of that kingdom. 


Neither can the ſuſpender's plea be aided by the proceedings in | 


Denmark. The only queſtion which could be tried in that kingdom 
was, whether or no the ſhip had been taken within the limits of the 

ort? A neutral {tate has no power or juriſdiction over the property 
of the tubjects of either of the belligerent powers. "The province 
of the courts in ſuch ſtate is only to try whetlfer or no the peace 
of the port has been violated by the capture. If that has been the 
caſe, they ordain him to reſtore the poſſeſſion; if not, they leave it 
as they found it; but the property remains preciſely in the ſame 


tuation as before. A ſale, therefore, made to a third * by the 


E 


captor, whether by private bargain or voluntary roup, can have no 


effect to deprive the owner of his property. It is true indeed, that 
by the King of Denmark's reſcript, the captor was allowed to diſpoſe 


of the ſhip ; but the intent of this reſcript was plainly no more than 
to take off the inhibition or arreſtment under which the veſſel had 


been laid during the proccedings in the Daniſh courts; the conſe- 


quence of which was, that he might either carry her off or diſpoſe 
of her to third parties, without any impediment from the neutral 
port, which had no intereſt after the queſtion of poſſeſſion, of which 
only they could judge, was determined. This was the ſole purpoſe 
of the reſcript; and it cannot be pretended that the King of Den- 
mark by this either authoriſed or confirmed the ſale. 

Anſwered by the ſuſpender : Though, upon the ſtrict principles of 
law, the decrees of one country cannot operate extra territorium of 
that country, the comtas gentium, founded upon public utility, has 
found it expedient to relax from the rigour of theſe general principles 
ſo far, that after a matter has been fairly dedufa in judicium betore 
a competent court, and a final judgement has been pronounced, 
ſuch judgement ought to be available to that party in whoſe favour 


it is given in the courts of any other country, where the fame quel- 


tion is again endeavoured to be brought to trial. 


It may indeed be admitted, that where a foreign decree has not 


received execution, the judges of another country, when atked to give 
their aid and concurrence 1n executing ſuch decree, may examine the 
juſtice of it; and if it ſhall appear unjuſt and unequitable, are not 


bound to interpoſe their authority to render it effectual. But where 
a foreign decree has already received execution, it is not competent to 


the judges of another country to overturn it, whatever opinions they 
may entertain of its unjuſtice. And fo it was expreſsly found in the 


noted cafe of Captain Hamilton contra the Dutch Eaſt India company, 


July 24th 1731, in which the defence pleaded for the company, vs. 


Chat Captain Hamilton's ſhip and cargo had been condemned and 
confiſcated in the council of juſtice of Molucca, and that this ſen- 


tence was confirmed upon Captain Hamilton's appeal by the coun- 
cil of juſtice at Batavia, was ſuſtained. : 5 

Ihis applies directly to the preſent caſe: The {hip in queſtion was 
condemned in the courts of France, and after the former proprietor 
lad applied to the courts in Denmark, the was found to be a legal 
capture, and a refeript iſſued froin the King of Denmark recalling 
the inhibition and authoriſing her to be fold; upon this the was fold 
accordingly at a public roup, whereby the decree of the Danith 
courts received full execution; and the ſuſpender is intitled to plead: 
upon this decree and ſale as an abſolute bar to all future inquiry 
wich reſpect to the legality of the capture. 

The charger indeed very artfully ſuppoſes, that the ſubject matter 
of trial in the courts of Denmark was not the legality of the capture, 
but ſolely whether he had been unlawtully diſpoſſeſſed of his thip ; 
and conſequently, whether that poſſeſſion ought not to be reſtored, 
and would have it believed, that the action maintained in enmark 
was a poſſeſſory not a petitory action. But this diſtinction is mani- 


feſtly 


G es } 


feſtly diſproved by the certificate of the proceedings in the courſe of 
that trial. The veſſel had been ſeized as a lawful prize, and con- 
demned as ſuch in the court of admiralty in France; when the wag 
about to be ſold, the charger maintained, that ſhe was not a lawful 
prize, becauſe ſeized within the limits of the port of Chriſtianſands; 
and this was his only ground of complaint ; for he had not then 
learned that a deductio intra prefidia of the French King was neceſ— 
ſary before the property could be transferred, or the ſhip condemned 
and ſold. Upon this averment, he procured an inhibition to ſtop 
the ſale, and brought the queſtion to trial ; and a proot being led 
that the was taken a German mile from the ſhore, the inhibition was 
recalled, and the captor was allowed to diſpoſe of her agrecably to 
the edicts of the King of Denmark. How this can be characterized 
a poſſeſſory judgment only, is ſubmitted. 
* The Lords found, That the property of the ſhip was regularly 
© transferred to and veſted in the perſon of the ſuſpender ; and 
therefore ſuſtained the reaſons of ſuſpenſion. . 


For the charger, Rae, Ferguſon. For the ſuſpender, Locłbart. Clerk G:5/on. 
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7 ALEXANDER SHARP echo in Edinburgh, 
Againſt | N F 
JOHN, ALEXANDER, ANDREW, WILLIAM, MARY, Wl 

SUSAN, and CAT WOOD, and their Truſtees, ; 
Competition betwixt an oe: rnation and an arreſtment. 1 
OuNx WALKINSHAW late ol Scotſtoun being 0 his ac- 0 
ceſſion to the rebellion 1715, his eſtate was decreed, in virtue f 7 
the clan- act, to belong to the Earl of Eglinton his ſaperior, who P 
thereafter conveyed it to the Earl of Galloway then Lord Garlies. IL 
Mr Walkinſhaw had granted a perſonal bond in 1728 to William 1 
Wood, for L. 751 Sterling; and as Lord Garlies had no intention of 
taking any advantage from his conveyance to the eſtate of Scotſtoun N1 
to the prejudice either of Mr Walkinthaw or his creditors, his Lord- one 

hip, after fitting an account with Mr Wood, from which ic appear- 
ed that he was creditor to the extent of L. 20,000 Scots, including ce 
the foreſaid bond, did, upon the 7th of Auguſt 1738, grant an he- th 


ritable bond upon the eſtate for that ſum, upon which infeftiment 


immediately followed. a 

William Wood having died in March 1747, his eldeſt ſon Cap— A 

tain John Wood made up titles to the above heritable bond, and was "5 

infeft in April 1751, upon a precept of Clare conſtat from the Earl of f * 
| a 


Eglinton the ſuperior ; but, prior to thus, viz. upon the goth of Ja. 
| nuary 1749, a minute of ſale had | been entered into betwixt the ſaid 
N | | | _—_— 


© mentioned, 
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Captain : John Wood as in right of his father, and William Craw- 
furd as in right of his father Matthew Crawfurd, (who was an- 
other very conſiderable creditor to Mr Walkinſhaw, and had in 
conſequence of a decreet-arbitral betwixt Lord Garlies and him, 
got into poſleſſion of the eſtate), on the one part; and Richard 
and Alexander Oſwald merchants in Glaſgow, on the other part; 
whereby, in conſideration of L. 4450 Sterling, whereof L. 2650 


were to be paid to William Crawfurd, and the remaining L. 1800 


to Captain Wood, they became bound to convey the ſaid lands of 


Scotſtoun to the Meſſrs Oſwalds, with all right or intereſt, debts 


and diligences, they had affecting them. 

Ann Blair, the relict of William Wood, was decerned and con- 
firmed executrix to him; and the inventary comprehended inter alia, 
the bond for L. 75 1, which had been granted by Mr Walkinſhaw 
in 1728. 

I 1752, a contract was entered into betwixt Mr Wood's relict and 
children, whereby they agreed to ſettle their ſeveral ſharcs of his ſuc- 
ceſſion in certain proportions ; and as the whole of his ſubjects ſtood 
in the perſon of his eldeſt fon the Captain, and Ann Blair the 


E widow, it was mutually agreed that they ſhould denude and con- 


vey the ſame in favour of certain truſtees therein named, for the 
common behoof of all parties. This was done accordingly ; and Ann 


Blair, by deed of aſſignment in February 1753, transferred to the 


truſtees the ſeveral debts and ſums therein mentioned and particular- 
ly the above bond of L. 751 granted in 1728. 

Upon the 16th of December 1758, Alexander Sharp merchant in 
Edinburgh lent L. 300 Sterling to the ſaid John Walkinihaw late of 
Scotſtoun, and for ſecurity thereof obtained an aſſignment to a bond 
for the like ſum of L. 300, which had been granted to him by James 
Walkinſhaw of Walkinſhaw and his cum bearing date the 10th 
of the ſame month. 

This aſlignation was of even dire intimated to Mr Archibald 
Campbell of Succoth, one of James Walkinſhaw's curators ; and the 
notary's inſtrument bears, that Alexander Sharp's procurator had 
proteſted, that Mr Campbell ſhould intimate the aſſignation to the 
minor and his other curators, and procure a letter or acknowledge- 
ment from them, that they held the ſame as a legal intimation. 

Mr Campbell tranſmitted the ſchedule of intimation by the ſame 
night's poſt to James Walkinſhaw's mother, in order that ſhe might 
notify the allignation to her ſon and the other curators. 
| Mr Campbell's letter came to the lady's hand upon the 18th of De- 
cember, and next day ſhe and her ſon ſigned a docquet at the foot of 


the ſchedule in the following words: Walkinſhaw, December 19th 
© 1758. We the above James Walkinſhaw of Walkinſhaw, and Mrs 


Margaret Walkinſhaw his mother, and curatrix /e qua non, do 
hereby hold the above notification and intimation to the above 
Archibald Campbell to be equally ſufficient to all effects as if 
made to ourſelves; as witneſs our hand, date and place above 


=> TO So 


1 Upon 
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Upon the ſame day an arreſtment was uſed in the hands of Mry 
Walkinſhaw and James Campbell of Blytheſwood, in virtue of a. - 


horning at the inſtance of the truſtees for the reli and children of 
the before mentioned William Wood, upon the bond for L. 751 
granted by John Walkinſhaw in 1728; and a copy of the arreſtment 
was left with the lady to be delivered to her ſon, he not being then 


at home. 
Mr Walkinſhaw of Walkinſhaw and his curators brought a pro- 


ceſs of multiple-poinding ; and a competition aroſe betwixt Alexander 


Sharp the aſſignee, and the truſtees of the relict and children of Wil- 


liam Wood the arreſters. 


Pleaded for the arreſters : Im, The docquet at the foot of the 


ſchedule of intimation does not mention the hour when it was ſign— 
ed: Therefore, ſuppoſing the intimation liable to no objection, the ſign- 


ing of the docquet by Mrs Walkinſhaw and her fon muſt pre/umptione 


juris, be held to have been in the laſt hour of the day, and conſe- 
quently poſterior to the arreſtment, which was uſed between the hours 
of one and three in the afternoon ; nor can this preſumption be elided 
by the oath of the arreſtees. 

240, The docquet is neither bologragh of Mr Walkinſhaw nor 
his mother; and, being deſtitute of all the legal ſolemnities, it 
18 altogether improbative, and can afford no evidence of their accept- 
ing the ſchedule as ſufficient intimation of the aſſignation; nor can 
their after acknowledgement be received to ſupply that defect to the 
prejudice of third parties, however available it might be in a que- 
ſtion with themſelves. 

3/10, Intimation of an aſſignation, i in whatever form, muſt be made 


to the debtor himſelf; and no intimation to third parties, however 


connected with him, can be ſuſtained as an equivalent: But, in this 


caſe, the intimation was only made to one of his curators in Edin- 


burgh, when he himſelf was in the weſt country; and though this 
curator tranſmitted the ſchedule to him, the aſſignation was not ſent 
alongſt with it; he could therefore have no proper knowledge of 


ſuch aſſignation; ſo that, however well diſpoſed he might be to give 
faith to the ſchedule, importing that the aſſignation had been inti- 


mated to the curator, that was no ſuch intimation as the law can 
regard, which, to complete the right of the aiſignee, requires that 1 it 
ſhould be made to the debtor himſelf. 


Anſwered for the aſſignee: Ihe, The only end of intimations is to 


prevent latency, and to notify to the parties concerned that the debt 
is transferred; and though this be commonly done by the inſtrument 
of a notary ; yet the law does not require that preciſe form, if the 
fact can be otherwiſe ſufficiently aſcertained, Thus the debtor's grant- 
ing a bond of corroboration to the aſſignee, or his ſigning witneſs 
to the aſſignation, will be ſufficient; nay, an anſwer by a miſhve let- 
ter to one from the aſſignee, acquainting him of the aſſignation, has 
been ſuſtained as equivalent to an intimation; 22d December 1630, 
Hutchinſon contra M*Gill, That it is not always neceſſary that the 
notification be made to the debtor himſelf, is alſo clear from the 


judgement of the Houſe of Peers, in the caſe of the Earl of 8 
| again 
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againſt the creditors of Merchiſton, In that caſe, the Earl of Aber- 
deen had lent L. 1000 Sterling to Merchiſton, and had got an aſſig- 
nation in ſecurity to a bond granted by Lord Blantyre, and ſome 


entlemen who had joined in purchaſing the eſtate of Keir. The 


Earl's doers neglected to intimate this aſſignation until Merchiſton's 
affairs went into diſorder, and arreſtments were uſed by other cre- 


ditors: But, in a competition with theſe arreſters, it was pleaded as 


equivalent to an intimation, that the aſſignation had been ſhewn to 
Mr Hamilton of Dachmont, who was manager for the purchaſers of 


the eſtate cf Keir; and that he had entered the notification of the 
aſſignation in the book in which he kept the tranſactions relating 


to the purchaſe of that eſtate. The court of ſeſſion over- ruled this 
plea, and found, that the private notification to the factor entered in 
his books was not equivalent to an intimation to the debtor; and 
therefore preferred the arreſters: But, upon an appeal, this judgment 
was reverſed, and the Earl was preferred upon his aſſignation. This 
caſe is ſurely much narrower than the preſent, in which the aſſigna- 
tion was moſt regularly intimated to Mr Campbell, and immediate 
notification given by him to the debtor and his mother, who certi- 
fied it under their hand the very next morning, ſeveral hours before 
the arreſtment was attempted. | 

Nor can it have any influence, that the docquet containing the 
debtor's acknowledgement is not a deed probative in law. The que- 
ſtion here does not regard the eſtabliſhing a formal obligation requi- 
ring witneſſes properly deſigned ; but only the evidence of a fact, 
whether the aſſignation was truly notified. This fact has been al- 
lowed to be proved by miſſive letters, receipts of annualrents, and 


other documents not atteited by witneſſes: Had the docquet been 


holograph of the debtor, the caſe would not have admitted of a diſ- 
pute; and as both he and his mother concur not only in acknow- 
ledging their ſubſcriptions, but alſo in atteſting the truth of the fact 
therein ſet forth, it does not appear where the objection can lie; a 
writ of which the ſubſcription 1s acknowledged muſt have the ſame 


| _ effect with a holograph writing; and no other perſon can have a title 


to object nullity on account of its not being wrote by the ſigner. 
249, The debt due to William Wood became heritable by the ſecu- 
rity granted by Lord Garlies in 1738 ; it therefore belonged to Cap- 


tain Wood the heir, and could not be taken up by his relict's con- 
firmation; ſo of conſequence the aſſignation granted by her to the 


truſtees in 1753 was @ non habente, and could not intitle them to uſe 
any diligence. | 
Replied to this objection : 1e, The bond granted by John Wal- 
kinſhaw was originally moveable : And though Lord Garlies in 1738 
granted an heritable bond of corroboration, the nature of the origi- 
nal debt was not thereby altered. John Walkinſhaw ſtill remained 
debtor by the bond 1728; and it was competent to uſe diligence 
upon it as upon a moveable bond. | 
249, Suppoling the debt to have become heritable by the ſecurity 
granted in 1738, that ſecurity was extinguiſhed by drawing the a- 
bove L. 1800 out of the price of the lands of Scotſtoun in 1751, and 
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and the debt in queſtion, to Which. the heir had made up a ſpecial 


„ 


2 renunciation granted to the purchaſers; ſo that nothing no re. 


mains but the original bond to Mr Wood, upon which his repreſen« 
tatives are intitled to ſue as a moveable debt for the balance {till due, 
3tio, The agreement betwixt Mr Wood's relict and children in 1752, 


by which the heir and the relict were bound to denude in favour of 


the truſtees, makes it the ſame thing to them, whether the right was 
ſuppoſed to be veſted in the heir or in the relict. The aſſignation 
from her muſt, in conſequence of that agreement, be conſidered as 


granted with the conſent of the heir; and is therefore We to 


a direct aſſignation from him. 
Duþlicd for the aſſignee: Imo, Nothing is more certain than that 
an heritable ſecurity granted to the creditor, at any diſtance of time, 
makes the whole debt heritable; nor does it create any difference, 
whether the ſubje over which ſuch ſecurity extends be of greater or 
of ſmaller value. If a creditor ſhould adjudge a ſubject of L. 100 value 
for a debt of L. 1000, the whole will become heritable ; neither 1s it 


neceſſary that the heritable ſecurity be granted by the principal 
debtor ; a ſecurity of that kind given by a cautioner will make the 


debt equally heritable as if it had been given by the principal. This 
being the caſe, the ſecurity granted by Lord Garlies, who held the 


lands of Scotſtoun for the debtor's behoof, and made his debts a bur 


den upon them, muſt have the ſame effect. 
249, It can be of no avail that this heritable ſecurity was diſchar- 
ged or conveyed to the purchaſers, upon their making payment of 


what could be drawn out of the price. Had this happened during 


the life of William Wood the creditor, it might have had ſome effect; 
but this was not the caſe; the heritable ſecurity ſubſiſted in its full 
extent againſt the lands of Scotſtoun, at the time of his death; and 


it is an eſtabliſhed rule, that, in dividing a ſucceſſion betwixt heirs 


and executors, Tempus mortis defuntt ſolummono ęſd inſpiciendum. It the 
right was heritable at that time, no after change can make the ſuc- 
ceſſion, which has once devolved to the heir, to fall to the executor ; 
no title could therefore be made to this debt by confirmation; and 
it might with equal propriety be ſaid, that an heir could take by 
ſervice, a debt which was left moveable by the defunct, becauſe an 


heritable ſecuri ity had been granted to his executor after his death. 


3/19, The contract 1752 will not ſupport the aſſignation made by 
the relict to the truſtees. It is true, that, by this contract, both the 
heir and the relict as executrix agreed to denude themſelves of the 
heritable and moveable ſubjects ſeverally veſted in them. But there 
was no agreement that the heir ſhould convey the moveables, and 


the executrix convey the heritage. Suppoſe that A and B, being each 


poſſeſſed of a land-eſtate, ſhould agree to diſpone their reſpective e- 
ſtates to a truſtee for certain purpoſes, and that A by miſtake ſhould 
diſpone B's eſtate; ſuch conveyance could not have the effect to veſt 
the property in the truſtee, or to intitle him to apply to the ſuperior 
for an entry, or to maintain any action againſt a third party; yet 
this caſe is perfectly fimilar to the preſent. The aſſignation from the 
relict is thcrefore good for nothing, as being granted a non habente ; 
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title by a precept of Clare and infeftment, could be conveyed by him 


n. 7 we 

e, The Lords bares the aſlignee.” A. W.- 

2 | 3 For the Aſſignee, Ferguſon. For the Arreſters, Lockhart. 

1 

as NM. B. The Lords ſeemed to determine this caſe upon the want of 

n title in the arreſtees, the truſtees of William Wood's relict and 

as children. 

o. 

at | No, LI. July 28. 1761. 

Ce = a SEN 

« Mr WALTER STEWART Advocate, and others, 

r 1 

5 E Againſt 

ii Mr DAVID DALRYMPLE Advocate. 

al : 

1e b Queſtions about the Rualifications of Freeholders. 

is 1 | 

1e R WALTER STEWART Advocate, Lieutenant James Stewart, 

r. - William Roriſon of Ardoch, George Campbell of Airies, Lieu- 
| tenant William Agnew, Nathaniel Duke of Leathes, and Captain 

r. William Stewart, lodged their ſeveral claims to be inrolled as free- 

of holders in the county of TOR at Michaelmas 1760, upon the fol- 

g lowing titles. 

ves For Mr Walter Stewart there was produced, 1. Charter of reſigna- 

I tion under the great ſeal, comprehending, inter alia, the three merk- 

d land of Barnkirk, of old extent, with the pertinents, proceeding on' 

8 a procuratory of reſignation granted by Alexander Earl of Galloway, 

* in favour of himſelf and his heirs therein mentioned. 2. Diſpoſition 


— and aſſignation of theſe lands by the Earl, dated gth March 1759, 
; in favour of Mr Stewart in liferent, and the Earl himſelf and his 
d | heirs, c. in fee, containing an aſſignment to the precept in the 
y charter; but excepting from the warrandice a feu- diſpoſition of the 
n property of the lands granted to Lord Gairlies, and the infeftment 
following thereon. 3. Mr Stewart's ſeiſine, dated and regiſtrated in 


y BD proper time. 4. For inſtructing the old extent of theſe lands, there 
e was produced the extract of Archibald Kennedy's retour, as heir | in 
e ſpecial to his father, dated 2d May 1633. 

e For Lieutenant Stewart, 1. The above charter under the great ſeal 
d in favour of the Earl of Galloway, containing, ztcr alia, the four 
h merk-land of old extent of Knockuat, and mill thereof. 2. Diſpo- 
„ ſition and aſſignation of theſe lands by the Earl in favour of Lieute- 
d nant Stewart, in the ſame terms as above. 3. Lieutenant Stewart's 
[i ſeiſine. 4. Extract of the retour of Sir John Macdoual of Garthland, 
r as heir in ſpecial to his father, dated 23d November 1625, by which 
t theſe lands were retoured to a four merk-land of old extent. 


For William Roriſon and George Campbell, Conveyances of | 
; ſame kind, of certain other lands contained in the Earl's charter; 
1 and the faid retour of Macdowal of Garthland was likewiſe referred 


S 1 


The 
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The other claimants alſo produced writings and title deeds for in- 
ſtructing their ſeveral qualifications, and that their lands were of the 


valuation and holding required by law. 


The whole of theſe claimants having been rejected by a majority of 
the freeholders, joined in a complaint to the court of ſeſſion upon the 
ſtatute of the 16th of his late Majeſty. To which anſwers having 
been put in for Mr David Dalrymple, who had moved the objec- 
tions againſt them in the court of frecholders, the following points 
occurred. . 


1. Order of the court for ſerving a complaint, may be executed by borrows 
ing up the principal interlocutor, and putting it into the meſſenger's 
hands without extrafing. 


Objeaed by the defender: That the warrant of the court for ſerving 
the petition and complaint had not been regularly executed; for, in 
place of extracting the interlocutor, which was the regular method, 
the complainers had borrowed up the interlocutor itſelf from the 
clerk, and delivered it to a meſſenger to be executed : That this was 
contrary to form, as the orders or judgments of the court could on- 
ly be executed upon extracts under the hands of the clerks ; and, 
were it otherwiſe, a parry might often proceed to execution upon an 
interlocutor that was afterwards altered by the court; no meſſenger 


therefore could ſafely or legally put any warrant in execution, unleſs 
it was aſcertained by an extract, that the order or judgment was 


final. | 


Anſwered : The principal order is ſurely of as great authority as 
an extract of that order. In this caſe, the court ordained the detender 
to be ſerved with a copy of the complaint and deliverance thereon, 
which was accordingly done; and, in obedience to that ſervice, the 
defender fiſted himſelf in court, and put in anſwers ; ſo that the in- 
tention of the law and of the order of court was fulfilled. Neither 
is it unuſual in practice, when the party upon whom the order is to 
be ſerved 1s on the ſpot, to borrow the principal warrant trom the 
clerk as an authority to the meſſenger to ſerve hun with a copy of 


the complaint and deliverance thereon, which is all that the law re- 


quires. 


* The Lords over-ruled the objection,” 
2. Whether different complainers can join in one complaint ? 


Objecled by the defender: It is a general rule in law, That different 
actions or ſuits cannot be accumulated in one libel, Here there are 
no leſs than ſeven complainers and ſeven different grounds of com- 
plaint accumulated in the ſame petition. This is an irregular prac- 
tice, and tends to produce diſorder and obſcurity in judicial pro- 
ccedings. 155 + 
Anſwered: This has been the uniform practice of the court in ſimi- 
Jar caſes, of which many inſtances might be produced. | 

+ The Lords repelled the objection. x 
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M B. Altho' the Lords ä this objection, in reſpect of ſome 
late inſtances in which the ſame thing had been permitted; yet, 
as they were of opinion that the practice was irregular, and might 
be productive of confuſion, an act of ſederunt was made upon 
the 15th November 1760, (bon after the above complaint was 
given in), ordaining, That in all time coming each petitioner 
ſhould prefer a ſeparate petition for himſelf, without aceumulat- 
ing the complaints of different parties in one petition; as alſo, 
that each of theſe petitions ſhould complain againſt one defender 
only, except in caſes where more petitioners or defenders may be 
neceſſarily connected. 


3. Objeions not ſtated in the court of freeholders may be inſiſted in before” 


the Court of Seſſion. 


The defender having, in his anſwers, ſtated a variety of new ob- 
jections, which had not occurred in the court of freeholders, the 


complainers 7n/i/ted, That this was irregular ; for that the election- 
ſtatutes had committed to the freeholders the power of judging in the 
firſt inſtance of the qualification of claimants, allowing a competent 


time for all concerned to confider the claim, and frame their objec- 


tions. By the ſtatute 1681, the court of ſeſſion is merely a court of 
review with reſpect to queſtions about enrollments, and can only 
conſider the objections and reaſons upon which the freeholders gave 
judgment. Neither does the ſubſequent act in the 1742 enlarge this 
power of the court of ſeſſion; and indeed it would be unreaſonable, - 
that a court of review ſhould have the power to alter or reverſe the 
judgment of the inferior court, tho' juſt and legal, or aſſirm it, tho” 
ever ſo unjuſt and ill- founded. 

Anſwered : It has been the conſtant uſage of the court to canvaſs 
the titles of claimants, and judge of every objection ariſing from the 


deeds exhibited, tho' not ſtated to the freeholders. In giving judg- 


ment, the freeholders determine upon the validity of the titles of 
claimants in general ; of courſe theſe judgments cannot be applied to 
objections ſtated in particular, the queſtion being always put, Inroll, 
or Not inroll, Therefore the court of ſeſſion, even tho' conſidered as 
a court of review, cannot be limited to judge of particular objections 
formerly made. The claimants, by their petition, ſubmit the validi- 


ty of their qualifications in general to the cognizance of the court; 


and the law muſt be applied according to the facts and evidence be- 
fore the court. 


The Lords found it competent to the defender not only to inſiſt 


upon the objections made at the head- court, but alſo upon the 
other objections now made, notwithſtanding the ſame were not 


* proponed at the head-court.' 


This interlocutor being appealed from, was affirmed by the Houſe 


of Lords upon the 1ſt April 1702. 


Theſe preliminary points being adjuſted, the court proceeded next 


to conſider the particular objections offered to the titles of the ſeveral 


claimants ; the moſt mater1al of which were cheſe following: 
4. — 


aa 


4. Objection to a retour, That it — mentioned twelve perſons on the inqueſt, 
repelled. 


Otjefted to the retour of John Macdowal of Garthland, dated 23d 
November 1625, That it is null, as it bears only twelve perſons to 
have been on the inqueſt or jury; whereas fifteen is the number uſu- 
ally obſerved; and in no caſe was ever a leſs number than thirteen 
allowed; Skene,De verb. fignificat. tit. Breve de morte anteceſſoris, makes the 
number thirteen or fiftcen ; Craig, lib. 2. deg. 17. H 27. ſays: © Ha 
autem inquiſitio per 15 viros fieri ſolet; ſæpe per 17, pro rei gravi 
* tate; aliquando per 13; fed ſemper in impari numero.“ In Eng 
Jand, the number is twelve ; ; nor is an odd number necellary, becauſe 


unanimity among the jurors is required. With us, where the plurality 


determines the verdict, an odd number is requiſite; but that odd 
number cannot be leſs chan the even number required i in our neigh- 
bouring country. Inſtances indeed appear in the books of chancery, 
where juries ſeem to have conſiſted of many different numbers, ſome- 
times even, and ſometimes odd, without being reſtricted to any cer- 
tain rule : But in theſe books the retours are copied without any ac- 
curacy ; and it can be made appear that many of the inſtances allud- 
ed to, are owing to miſtakes in tranſcribing the principal retour. 
Anfeeered for the complainers : 1mo, In point of fact, it appears e- 
vidently from the extract of the retour itſelf, as recorded | in the chan- 


.cery-books, that the jurors who paſled upon this ſervice were more in 


number than thoſe whoſe names appear upon record ; and that the 
ſeeming defect is no more than an error in tranſcribing the names 
from the principal retour into the record, paſſing over a whole line, 
which muſt have contained at leaſt one, and probably three jurors, 
20, In point of law, the inqueſt may conſiſt of a leſs number than 
cither thirteen or fifteen, tho' theſe are the numbers moſt commonly 
taken ; neither 1s an odd number abſolutely requiſite, altho' it is ex- 
pedient, in caſe the jurors ſhould divide in opinion. The brieves 
upon which theſe inqueſts proceed were inſtituted by K. James the 
Firſt, and have one uniform ſtile, authoriſing and commanding the 
judge to whom they are directed to ſummon an inqueſt, without any 
limitation in point of number, which is therefore left to the diſcre— 
tion of the judge, to take trial of the facts which are to be the ſub- 
jet of the inquiſition. The molt ancient authority that occurs upon 
this point, is in the 3d Book of the Majeſty, cap. 28. $ 3. where 12 are 
ſaid to be the number requifite. The ſame thing appears from the 
ſtatutes of David the Second, c. 19. ; and Sir Thomas Craig, in lib. I. 
dieg. 8. refers to the conſtitutions of King Kenneth the Second, 
whereby the perſons of inqueſt were allowed to conſiſt of any num- 
ber from ſeven upwards. See alſo, d 5. /d. lit. et lib. 3. dieg. 2. 
$ 19. Further, it appears from a ſearch of the records of chancery, 
that, in the ſpace of ten years, from 1619 to 1630, there are no leſs 
than 12 retours having 12 perſons on the jury; 1 of 24 jurors; 


2 of 18; 13 of 16; 24 of 14; and 1 of 10 jurors; making in 


whole 63 retours, har ing an equal number of jurors on the inqueſt; 
| and 


<= 


( rat } 


and there are likewiſe four inſtances where the inqueſt conſiſted of 11 
jurors; ſo that it is clear that the practice was not confined either to 


15 or 13 jurors. 
The Lords repelled the objection.” 


27 Extra? of a retour Sow the books of chancery bears faith, tho" the 
principal retour is not to be found there. 


Objected allo to this retour, That the principal retour is not extant 
in chancery, and the copy produced can bear no faith. The atteſta- 
tion by which it is certified, is contrary to the true fact: Hæc eſt 
vera copia principalis retornatus ſuper præmiſſis in cancellaria 8. 
PD. N. Regis remanen. ext. copiat. et collat. per me, &c. This at- 
teſtation may be juſt and proper when ſubjoined to the copy of a 
retour extant in chancery, which is the caſe of retours for 100 years 


paſt; but, when the retour is not to be found there, no officer can 


with truth certify, that he gives out a true copy of the principal re- 


tour in cancellaria remanen. The copy-book of retours in chancery is 


no record; it was introduced by no ſtatute, but by the clerks of the 
office for their own convenience. This copy- book therefore bears no 


faith. and extracts or copies given from it can be of no ſort of uſe. 


The clerks of the chancery can regularly give no extracts, becauſe 
they have no record warranted or authenticated by law; but to pre- 
vent the danger of loſing or throwing into confuſion ſuch valuable 
documents, they have been in uſe to give out true copies of the prin- 
cipal retours, which, as the parties intereſted had acceſs to compare 
them wich the principals lying in chancery, have been held as ſuffi- 
cient in judicial productions. Hence the conſtant ſtile of the atte- 
ſtation is, Hzc eſt vera copia principalis retornatus; and it muſt 
follow, that if the principal retour is. not to be found in chancery, 
ſuch atteſtation can bear no faith, | | 
Anſwered : The record of chancery, by which 1s meant the book 


in which the principal ſervices are tranſcribed, has been received as 


evidence in all courts, and goes as far back as the year 1547. It is not 


indeed conſtituted by any particular ſtatute ; but the uniform and 


uninterrupted practice of receiving it as evidence in the court of ſeſ- 
ſion, as well as exchequer, both by king and ſubject, has authenti- 


cated it paſt all doubt. The very objection which is now made was 


over-ruled in two caſes exactly ſimilar to the preſent ; 5th February 
1745, Colquhoun contra freeholders of Dumbartonſhire; and 19th 
November 1755, Chalmers contra Tytler ; ſo that the point is now. 
abſolutely fixed. | | 

© The Lords repelled the objection.” 


6. Whether a retour is proper evidence of the old extent of lands which 


appear to have formerly belonged to church-men. 


Objected to this retour, That the lands therein contained appear to 
have been part of the patrimony of the biſhop of Galloway; and 


2s it was a known fact, that the original valuation in the reign of 


Alexander 


* 
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in queſtion would not be ſuſtained as legal evidenceofthe old extent of 
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Alexander III. which conſtitutes the old extent, was only of temporal 
lands, and did not comprehend the patrimony of the church, the retour 


theſe lands. The retour certifies, that theſe lands * valent nunc per 
annum feudifirma aliaque ſubſcripta, et tempore pacis valuerunt 
ſummum decem librarum, et quod tenentur in capite de reverendo 
in Chriſto Patre Andrea Candidae Caſae epiſcopo, pro annua ſoluti- 
one, &c. The old extent was a valuation put upon the temporal 
lands in this kingdom, as a rule for paying ſuch taxations as ſhould 
be impoſed from time to time by parliament for the exigencies of 
the ſtate. But lands belonging to the church paid tax by a different 
rule, and were not extended. When any tax was impoſed, a pro- 
portion was laid on the temporal lands, to be levied by the old extent 
in pound and merk lands, and a ſeparate proportion was laid upon 
the clergy, which was levied according to a particular tax- roll kept 
for that purpoſe, called Bagrmont's roll, which had no connection 
with the old extent. This appears from the ſeveral acts of parlia- 
ment impoſing the taxations, 1587, cap. 281.; 1621, cap 1.; 1633, 
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cap. I.; and the ſame method continued down to the act of conven- | 
tion 166 5, the laſt at by which any taxation was levied in this king- l 
dom ; Stair, tit. Declarator of nonentry, & 3.; Macdowal, v. 2. p. 74. BY 
and p. 333. Skene De verb. ſignificat. voce Bagimont. = 
Before the reformation, the vaſſals of the church neither fat in par- 13 
liament nor elected commiſſioners to ſit there; the church was repre- þ 
ſented by its dignitaries the biſhops and abbots ; and all the ſtatutes , 
requiring or diſpenſing with the attendance of freeholders in parlia- 1 
ment, relate to the vaſſals in temporal lands holding of the king and not 10 
to che vaſſals of the church. By act 114. parl. 1587, the right of electing EL 
commiſſioners to parhament is limited to thoſe © having a forty-ſhil- - 4 
© ling-land in free tenantry, holding of the king, which can only ap- 8 
ply to temporal lands. After the reformation, and the general annexa- tt 
tion of church-lands, an act paſled in 1594, ordaining all church-lands 
to be retoured to merk- and penny lands, that his Majeſty might know te 
the owners of them, and that they might be charged with taxes ac- 1 
cording to ſuch retours; but this act was never carried into execu- b 
tion: The old method of taxing church-lands, by Bagimonr's roll, was n 
ſtil] continued; and as no alteration was made in the rule of taxation, tl 
ſo the act 1 587 continued the invariable rule for the qualification of ef 
voting for commiſſioners to ſerve in parliament, and the church- jo 
vaſſals 1 entirely excluded, till by act 35. parl. 1661, it was pro- te 
vided, That beſides heritors holding a forty-ſhilling-land of the 1 
9 king 5 in capite, thoſe who held their lands formerly of biſhops and d; 
© abbots, and now hold of the king, and whoſe yearly rent doth th 
amount to ten chalders of victual, or L. 1000, ſhall be capable to be W |}. 
elected, c. By this act the heritors of church-lands acquired a a 
right of voting not in reſpect of the old extent, which had no place th 
in church lands, but in reſpe& of their real value: And matters 25 
ftood upon this footing till 1681, when an alteration was made, not on 
in the right of voting by extent, but in the amount of the actual pr 
rent neceſſary to give a qualification, which, from L. 1060 real rent, = 


wag 
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was reſtricted to L. 400 valued rent, liable in public burdens, whe- 
ther kirk-lands now holden of the king, or other lands holding feu, 
Z ward, or blanch of his Majeſty as king or prince of Scotland. In all 
of theſe ſtatutes, an evident diſtinction is made between temporal 
and church-lands, eſtabliſhing the qualification of the one upon the 
old extent, and that of the other upon the valuation introduced by 
parliament 1667; therefore the owners of church-lands are not in- 
titled to vote upon extent, but upon valuation alone. 
It is not ſufficient for the complainers to ſay, that as de facto the 
lands in queſtion have been extended in this caſe, and the retour ſtood f 
unchallenged for a long tract of time, the preſumption is, that the 5 
jury proceeded on proper evidence. It is well known, that extents, 
both old and new, are very often erroneouſly thrown into retours on 
occaſion of the inqueſt miſtaking the direction of the act 1474, which 
ordains, that it be anſwered what the lands was of avail of the 
© old, and the very avail it was worth the day of ſerving the brieve; 
the one, the old cxtent, to regulate the payment of taxes ; the other, 
the new extent, to regulate the caſualties of ſuperiority. This direction 
could only be meant as to temporal lands ; but could not apply to 
lands belonging to the church. At the ſame time, when church lands 
came into family- ſucceſſion, and were retourable, as the brieves iſſued 
for ſerving heirs were the ſame in theſe as in other lands, the jury 
thought, and ſtill think themſelves obliged to make an anſwer to 
each head in the brieve, though, as they can have no evidence of ex- 
tent where there never was any, it appears they have ſometimes er- 4M 
roneouſſy made the feu-duty anſwer for extent, old and new; and ö 
ſometimes taken as evidence of the extent the old deſignations of 6 
merk and pound lands, which are found in almoſt all old rentals of 1 
biſhops and abbots lands, and which had been given them to aſcer- 
tain and proportion the ſervices and rents payable by the feuers and 
tenants. | | 
Anſwered : By the ſtatute 1681, a forty-ſhilling land of old ex- 
tent, of lands then holding of the king or prince, without diſtinction 
whether theſe lands had, in ſome former period, belonged to the 
bilhops or other church- men, is made the capital and primary qua- | 
lification ; and, in default thereof, L. 400 of valued rent. Again, by 
the ſtatute of the 16th of the late King, theſe two propoſitions are 
eſtabliſhed : 190, That the old extent ſhall be proved by a retour, 
and by no other mean of proof. 2d, That the retour muſt be prior 
to the 16th September 1681; and that no diviſion of the old extent 
made ſince that time ſhall be the foundation of a title to vote. No 
diſtinction is there made between one ſpecies of lands and others 
that then held of the crown, whether originally crown-lands, or as F 
W having reverted to the crown by the ſuppreſſion of the religious houſes | 7 
and abolition of epiſcopacy ; the concluſion therefore 1s fair, that =_— 
the law did not intend any ſuch diſtinction. It does not appoint | 
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any inquiry to be made by what means lands came to get ſuch old 

extent prior to the 1681: If the extent was aſcertained by a retour 
prior to that date, this was deemed ſufficient to ſtop all further in- 7 
quiry. The complainers therefore have fulfilled the requilites of the | 1 


(. 14 } 


w, by producing a retour of ſo antient a date, bearing their lands, 


to be of a proper old extent; and they cannot be bound, pot tantum. 

temporis, to ſay or prove upon what evidence the jurors proceeded Ih 

retouring theſe lands; Sir George M*Kenzie's Obſervations upon the. 
act 1681. 

The complainers do admit, that ſuch lands as belonged to the. 

church at the period of the firſt general valuation, which conſtitutes. 


the old extent, were not included in that valuation; but it is incum- 
bent on the objectors to ſhow, that the lands in queſtion made part 


of the biſhop's patrimony in the reign of Alexander III.; otherways 


the argument will be inconcluſive : The preſumption is, that theſe. 


lands were included in the general valuation, unleſs the contrary can 
be ſhown. They may have been temporal lands at that time, and 
afterwards acquired by the biſhop of Galloway; and though the ef- 
fect of the original valuation and extent was ſuſpended when theſe, 
lands were acquired to the kirk, and ſo long as they remained a part- 
of the patrimony thereof; yet the extent was not thereby vacated ;. 

ſo that when they reverted to the crown by the ſuppreſſion of the. 


religious houſes, the old extent of courſe revived. It appears from a. 


ſearch of the records, that many lands which were the patrimony of 
the church were retoured, and that theſe retours contain both old. 
and new extent ſeparate and diſtin from the feu-dutics. Many. 


proprietors of lands do at preſent actually ſtand inrolled in different. 


counties upon retours of this Kind. 
The lands in queſtion have certainly been retoured before they came. 


into the biſhops poſſeſſion; for, in the oldeſt title-deed produced, which. 
is a Charter as far back as 1 566, and in all the ſubſequent title-deeds, 


they are conſtantly deſcribed by the old extent; and no doubt, pro- 


per evidence of that extent was laid before the jury who gave the. 


verdict aſcertaining that fact anno 1625, although it is now 1mpol- 


ſible, in the nature of things, to renew that evidence at the diſtance. 


of 136 years; nor is it neceſſary, ſeeing. the retour itſelf is extant, 
which the law declares to. be probatio probata of the old extent, 


Replied : The oldeſt rights to theſe lands ſhow them to have been. 
church-lands; and the preſumption is, that they were not contained 
in the general valuation: The ſee of Galloway was eſtabliſhed 1000. 
years before the reformation, and muſt have been fully endowed. 
before the reign of Alexander III. Beſides, ſuppoſing them to have 


been originally extended, this extent was annihilated by the mor- 
tification of. the lands, and could not revive when they afterwards. 
came to hold of the king; neither could the evidence of that ex- 
tent be preſerved during ſo long a time, while the lands belonged to 
the church. It is true, the act of the 16th of the late King admits. 
of no other evidence of the old extent but retours prior to the 1681; 
but it gives no greater weight to the retour than it would have had 
before the ſtatute; it does not authorize evidence to be ſuſtained 
which would not have been ſuſtained formerly, or qualifications to 
be admitted that were not qualifications previous to the ſtatute ; 14th 
une 1746, Freeholders of Linlithgow contra Robert Clelland ; 24th. 
18 5 1747, Freeholders of Perthſhire contra Macara. 5 
Ihe 
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The Lords found, That che aforeſaid retour was no proper evi- 
© dence of the old extent of the lands therein contained; and 
therefore that the complainers, who founded upon it, were not 

entitled to be put on the roll. To which interlocutor, upon 
adviſing a reclaiming petition, anſwers, and replies, the et 
upon the 2d February 1762, adhered.” 

But this point having been appealed, the houſe of peers, upon the 

iſt April 1762, reverſed the judgement of the court of ſeſſion, and 
ordered the complainers to be added to the roll of freeholders. 


No good objeftion to a retour, that the lands therein contained are re- 


toured, holding of a ſubject. 


Ohjected to the retour produced for Mr Walter Stewart, That it 
does not retour the value of the lands holding of the crown, but 


of the lands of Barnkirk, which held in capite of John Gordon of 
Lockinvar. In lands holden of the crown, the ſherift and the jury were 
particularly bound to inquire into the old extent, -as that was the 


rule by which the taxation was payable to the crown. The taxations- 


payable to the crown were exacted from the crown's immediate vaſ- 
ſals, and they again charged their-ſubvaſſals with relief of their tax- 
ations according to no ſettled rule, but according to their difterent a- 
greements with their ſubvaſſals. It is plain, therefore, that the value 
inſerted in retours of vaſlals not holding of the crown, can be no pro- 
per evidence of the old extent; and for that reaſon, the act 1661 pro- 


vides, that only the baron's lands, which hold of the crown in capite 


to the extent of 40 ſhillings of old extent, ſhall be intitled to a vote. 
Anſwered : The act 1474 directs all retours to contain the old and 


new extent, whether the lands hold of the crown or of a ſubject: In 
both caſes, they proceed upon brieves from the chancery to the king's 


judges; in both caſes they have verdicts of a jury on oath. Neither 
does the ſtatute of the 16th of his late Majeſty, which makes retours 
the only evidence of old extent, eſtabliſh any ſuch diſtinction as is 


now contended for, and which, if held to be law, would exclude a- 
bove one half of the retours in Scotland. Further, this objection 
was repelled by a ſolemn deciſion of the court; 26th July 1753. 


Abercromby contra Baird. 
The Lords repelled the objection.” 


8, 8 uperior may devide the ſuperiority without the vaſſal's conſent. 


Objected to the titles produced for Mr Stewart and others of the 3 
complainers, That the Earl of Galloway, who had only the right of 
ſuperiority in his perſon to the lands which he had granted to theſe - 


claimants, had parcelled out this right of ſuperiority, in order to 


create the intended votes without conſent of Lord Gairlies his vaſſal in 
the lands, ſo as to introduce five different ſuperiors in place of one. 
Such deeds, by which a number of different ſuperiorities are created aid 


many ſuperiors impoſed on the vaſſal without his conſent, are void and 
ineffectual: - 
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effectual in law; Craig, lib. 2. dirg. 11. H 18. ; Stair, /ib. 10. tt. g. 

11. 

Anſwered : The objection is jus tertii to the defender. The com- 
Plainers itand infeft in the ſuperiority of their reſpective lands upon 
charters from the crown, whereby they are acknowledged and received 
the crown's vaſlals in theſe lands; to chat, ſuppoſing it were compe- 
tent to Lord Gairlies to chailenge the ſame, no other perſon has a title 
to plead in Lord Gairhes's right: Beſides, there is here no diviſion of 
the ſuperiority of any one fee, but a diſtribution of the ſuperiorities 


of ſeveral diſtinct fees diſtinguiſhed into ſeparate parcels, each parcel 


conſiſting of ſo many pound and merk lands; and there was nothing 
to hinder the Earl trom alienating the ſuperiority of any one or more 
of theſe parcels. And further, in ſelling a ſuperiority, or any part of 
it, there is no occaſion for the vaſſal's conſent. That a ſuperior can- 
not interpoſe a ſuperior between himſelf and his vaſſal, is admitted; 
but that he ſhould be diſabled from ſelling the ſuperiority of any one 
part unleſs he diſpoſe of the whole, is warranted by no law. The 
vaſſal may fell part of his eſtate without the ſuperior's conſent ; and 
no reaſon can be aſſigned why the ſuperior ſhould not have the ſame 
privilege with regard to the ſuperiority. 

©'The Lords repelled the objection,” 


Obje&tion of acct and Fiftitious repelled. 


Laſlly, It was objefed to ſome of the complainers, That they led 1 no 
property-eſtate veſted in them, as they drew no profits from their ſu- 
periorities ; particularly with regard to Licutenant Agnew, it was ob- 
ſerved, that by his charter he was obliged to pay to the crown of yearly 
feu-duty L. 24: 14: 8 Scots; and from the extent of the ſeiſine of 
Mr Alexander Agnew, his vaſſal, it appeared, that he was only intitled 
to receive from his ſaid vatlal one penny Scots of blanch-duty yearly; 
ſo that, in place of receiving any profit out of his eſtate, he was a 
conſiderable loſer by it. The court has indeed in ſome caſes ſuſtain- 
ed qualifications where it appeared that there was a true and real eſtate 
veſted in the claimant, though of the moſt inconſiderable value; but 
Lieutenant Agnew 1s ſo far from having any e/tate, uſe, or benefit from 
his ſuperiority, that, on the contrary, he is liable to the king for a 
great deal more than he is intitled to receive from his vaſlal ; ſo that, 
if there is any ſenſe or meaning in the oath required by the ſtatute of 
the 7th of George IL. this caſe falls under its prohibition. 

Anſwered : Imo, The objection is not founded in fact; for it appears 
by the conveyances produced, that the vaſſal is under an obligation 
to free and relieve Lieutenant Agnew of all teu-duty and other pre- 
teſtations payable to the crown; ſo that the queſtion reſolves in this, 
Whether a blench ſuperiority is not by law a ſufficient qualification ? 
which has been frequently decided. 2do, There is no relevancy in 
the objection ; for all that is required by law is, that, the claimant be 


publicly infoft, i in property or ſuperiority, and in poſleſſion of a forty- 


Shilling land of old extent, holden of the king. It is of no conſequence 


What duty or profit the ſuperior receives out of the lands, or whether 
it 
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it is higher or lower than the Reddend» which he himſelf pays to the 


crown. If the crown's vaſſal ſhould pay L. 100 of feu-duty to the 
King, and ſhould feu theſe lands to be holden blanch of himſelf, his 


freehold-qualification would be juſt as good as if, vice verſa, he held 


it blanch of the crown, and had diſponed them to be holden feu of 


himſelf; gth January 1755, Foreſter of Dunoven againſt Andrew 


Fletcher. 


Obſerved on the bench, That this was the ſtrongeſt inſtance that had- 
ever occurred of a title purely nominal, and which conveyed no real 


intereſt in land ; but it had been decided in other caſes, that no regard 


was to be had to the value of the eſtate, provided the claimant was 
really and truly veſted in the right, ſuch as it was. J. c. 


Ihe Lords repelled the objection.” 
AQ. Agnew, Walter Stewart, Lockhart. Alt. Garden, Da. Dalrymple, Ferguſon, Ad vocatus. 


Clerk Pringles + 


1 Mo. LII. Fi July 29. 1761. 
ö FOUHN GORDON CUMING of Pitlurg 
| Asgainſt | 
ROBERT GORDON of Logie. 
Relative to the power of an heir of entail to ſell. 


ſubſtitutes. | 


This entail contained a variety of proviſions and limitations ; and, - 


amongſt others, the following clauſe : © In caſe it ſhould happen any 
* of the ſaid heirs of tailzie to commit or be acceſſory to any acts of 
* treaſon againſt our ſovereign Lord, then, and in that caſe, the life- 


rent of the committer thereof {ſhall only be loſt ſo far as concerns 


the committer ; but the heritable and irredeemable right and pro- 


| © perty of the lands and others foreſaid ſhall, after their deceaſe, re- 
turn and remain with their next heir of tailzie, as if the act of 


treaſon and rebellion had not been committed; and that the ſaid 


* heirs-male and of tailzie above mentioned, or any of them, or their 


* foreſaids, ſhall never have power, by any other deed whatſoever, whe- 
ther treaſonable or otherwiſe, by contracting of debt exceeding the 
ſum of 12000 merks, for proviſion of their younger children, or 


any other manner of way whatſoever, to ſquander or put away the 
' amen or any part thereof, vel faciendo- vel delinguendo, any ways 


| * contrary to this preſent ſettlement.” 


The ſucceſſion having devolved upon John Gordon-Cuming, the 
grand ſon of the entailer by his youngeſt daughter, he brought a pro- 
/ cels - 


| T) OnrrT Cuninc of Birnes executed an entail in 1729, by which 
he provided his eſtate to the ſecond ſon of his eldeſt daughter, 
and the heirs-male of his body; whom failing, to a number of other 


= 
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ceſs of declarator for having it found and declared, that, notwithſtand- 
ang the entail, he was at liberty to ſell the eſtate, and to diſpole of the 
price at his pleaſure. 

To this action oppoſition was made by Robert Gordon the next ſub. 
ſtitute called by the entail, failing the purſuer and his iſſue-male; for 
whom 1t was contended, That. the purſuer was effectually barred r 
ſelling by the clauſe above recited. 

Pleaded for the purſuer: Imo, As in this clauſe there are no words 

expreſsly prohibiting the heirs of entail from ſelling the lands, fo 
neither can any ſuch prohibition be thence inferred. The Wer of 
the entail had it only in view to reſtrain the heirs from ſquandering 
and putting away the eſtate in two ways, by committing treaſon, or 
contracting debts. The firſt words of the prohibition, © That it (hall 
not be in their power, by any deed whatſoever, whether treaſonable 
or other ways, are indeed general; but that generality i is immediately 
limited by the following words: By contracting debts exceeding 
12000 merks for proviſion to their younger children, or any other 
manner of way whatſoever, to ſquander or put away, Sc. Theſe 
words, or any other manner of way whatſoever,' plainly refer to 
the preceeding words, contracting debts, and not to the ſubſe- 
quent words, © to ſquander or put away.“ And the repetition, vel fa- 
ciendo vel delinguends, muſt neceſſarily be explained by the words of 
the preceeding prohibition, not to ſquander or put away the lands 
by their delict, or by contracting debts ; but can never be underſtood 
to imply a quite diſtin prohibition, that they ſhould not have 
power to ſell, If the entailer had truly intended to lay his heirs 
under ſuch prohibition, it would be difficult to account for his omil- 
ſion of the common prohibitory words, not to ſell, alienate, or dif- 
pone ; and the words uſed by him, not to ſquander or put away, 
are very proper for reſtraining the heirs from dilapidating the eſtate 
by their debts or delicts, but are very ill adapted to expreſs a prohi- 
bition to ſell. | 

2do, Suppoſing that. from the general words ſupported by the pro- 
bable intention of the entailer, the clauſe could be ſo conflrued, as to 
imply a prohibition to ſell, ſach conſtructive or implied prohibition 
cannot be ſuſtained. For the words of the prohibiting clauſe againſt 
ſelling and alienating are fo fixed by the ſtatute 1685, and by « com- 
mon uſe and practice, that they ought not to be departed from, or 
left to be ſupplied by the conjectural ſenſe or meaning of other 
words. The ſtatute has ſaid, That it ſhall be lawful to his Majeſty's 
ſubjects to tailzie, and to affect the ſaid tailzies with irritant and re- 
ſolutive elauſes; whereby it ſhall not be lawful to the heirs of tailzie 
to ſell, annailzie, or diſpone, c. Theſe are proper words by which 
a reſtraint of rhis kind may be legally created. The maker of the 
entail muſt declare, in expreſs terms, that it {hall not be lawtul to {cll, 
annailzie, or diſpone. Theſe are the words uſed in practice, wire 
ever any ſuch reſtraint is intended; and, whatever may appear to have 
been the probable intention of the entailer from other clauſes of the 
deed, it ought to have no effect, when neglected to be expreſled by the 
Jegal and common words. 
3, 


| prohibition of the entailer. | _ 
24%, The ſtatute does by no means tie down proprietors to uſe cer- 


| E 
qtio, It is a clear rule in law, that reſtraints upon property created 


by entails are not to be extended de ca/u in caſum ; and, upon this 
principle, the court has uniformly proceeded in their later judgments, 


and particularly in the caſe of Campbell contra Wightman, and in 


the caſe of Carlourie. | ns 

Anfewwered for the defender: Ih, By the clauſe in queſtion, taking 
it in the plain ſenſe and meaning of the words, the heirs of entail 
are expreſsly diſcharged to ſell. Nothing can be more clearly concei- 
ved : It is ſaid, that it ſhall not be lawful to ſquander or put away 
the eſtate, or any part thereof, vel faciendo vel delinquendo, any ways 
contrary to the preſent ſettlement : But he who ſells, unqueſtionably 
puts away the eſtate ; therefore he counteracts the expreſs will and 


tain words in framing conditions, proviſions, and limitations in their 
entails, Many new proviſions, which did not occur to the legitlature, 


— 


have been introduced by the vanity and invention of mankind, in 


order to perpetuate their families; and all of theſe mult be effectual 


as long as entails are tolerated, if the will of the granter be clearly 


expreſſed, whatever ſtile or words he ſhall think proper to make uſe 
of. | 

zlio, Although in queſtions with creditors and purchaſers, prohibi- 
tions or irritancies in entails do, with great juſtice and reaſon, meet 
with the ſtricteſt interpretation; yet, in queſtions among the heirs 
of entail themſelves, the maxim of the common law mult take place, 


Un quiſque legaſſit, &c. The will of the teſtator, whether expreſs or 


plainly implied, muſt be ſupported. But, in the preſent caſe, there 


is no occaſion to reſort to this plea ; the defender does not contend 


for an extenſion of words by implication, but for a juſt conſtruction 

of expreſs words, which plainly import a prohibition to {ſell or alie- 
nate. 

The Lords found, That, by the conception of the tailzie, and par- 

* ticularly by theſe words, “or any other way whatſoever to ſquan- 

der or put away the ſame, or any part thereof, vel factendo wel 

« delinguendo, any ways contrary to this preſent ſettlement,” the 

purſuer is laid under a prohibition of ſelling or aliening the 

© eſtate to the prejudice of the ſubſtitute heirs of tailzie : And 


© therefore, that however ſafe an onerous purchaſer might be, 


© the purſuer, by a voluntary ſale of the lands, would contraveen 
© the tailzie, and be ſubjected to an action of reparation and 


damages, at the inſtance of the ſubſtitute heirs of tailzie ; and. 


© therefore diſmiſled the proceſs,” A. W, 


Act. Advocatus. Alt. Solicitor Garden. 
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No. LIII. Fuly 29. 1767. 
PATRICK MACKIF of BARMORE 


Againſt 


Sir WILLIAM MAXWELL of MONREITH, and other 


Freeholders of the county of Wigton.. 


Complaint for not being inrolled as a freeholder. 


ATrick Mackire of Barmore having claimed to be admitted 
upon the roll of freeholders of the county of Wigton, at the ge- 
neral election upon the 23d of April 1761, he, with that view, pro- 
duced a charter under the great ſeal in his favour of the lands of 
Barhapple, Kenmuir, and Barbuny, together with ſeveral other lands 


therein mentioned, dated 12th February 1740, with an inſtrument 
of ſeiſine following thereupon, dated the 1ſt, and regiſtered the 12th 
of March thereafter ; and an extract retour of Sir Robert Maclellan 
of Bombie, as heir in ſpecial of Thomas Maclellan of Bombie his fa- 


ther, dated 27th October 1624, whereby the ſaid lands of Kenmuir, . 


Barhapple, and Barbuny, were each of them retoured to be a one 


merk-land, extending in whole to three merk-lands of old extent 


diſtin 8 the feu- duties. ä 
Sir William Maxwell and others of the freeholders objefed to — 


claim, Ie, That the claimant who had been formerly enrolled up- 
on the ſame lands, was expunged from the roll arno 1747, in conſe- 
quence of a decree of the court of ſeſſion, and it was not competent 


to the freeholders to reverſe that decree. 


2d, That the lands contained in the claim were ſaid in the retour 
to hold of William Gordon of Craichlaw ; and therefore the ſaid re- 


tour could afford no proper evidence of the old extent. 

3tio, That the pretended extract of the ſaid retour produced could 
not be regarded, in reſpect that there was no ſuch retour in chancery ; 
and that the extract was taken only from a copy-book, which is not 
ſufficient ; the act of the 16th of George the Second having enacted, . 


that the retour itſelf {hall be the only proper evidence of the old ex- 


tent, 1 
Anfwwered for the claimant: 1mo, That he was ſtruck off the roll in 
1747 for not producing a retour to ſhew the old extent of the lands 
he formerly claimed upon; but that having lately found ſuch retour, 
he was intitled to be immediately inrolled, the former decree of the 
court of ſeſſion notwithſtanding. 

240, That the ſtatutes with regard to freehold-qualifications make 
no diſtinction of retours, whether the lands hold of the King or of 
a ſubje ſuperior ; and that it had been found by the court of ſeſſion, 
that a retour of lands prior to the year 1681, whether holding of 
the King or of a ſubject, was ſufficient evidence of the old extent. 


3110, 
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( ot }Þ 
3iio, That no principal retour was to be found in chancery pre- 
eceding the year 1660, the whole having been carried off by Crom- 


well ; but that theſe retours appear upon record in the books of chan- 
cery ; and from that record extracts are always given, as from the 


principal retours, and the extract produced bears to be vera copia 


principalis retornatus in cancellaria remane«. Deſides, the like objection 
Was expreſely =ep<11-4 by the court in the caſe of Sir James Colquhoun 


contra the freeholders of Dunbartonſhire, 5th February 1745. 


The freeholders having refuſed to inroll the claimant, he preferred 
a a petition and complaint in terms of the act of the 16th of the late 


King; and, upon adviſing this petition with anſwers, 
The Lords ordered the complainer to be put upon the roll.“ A. w. 


For the Complainer, Walter Stewart. For the Reſpondents, David Dalrymple. Clerk Pringle. 


No. LIV. Fuly 30. 1761. 


AMES FERGUSON and MATTHEW BROWN merchant- 


taylors in Kilmarnock, and the box-maſters of the bonnet-makers, 


ſhoe-makers, taylors, weavers, and glovers there, for themſelves, 
and in name of the ſaid incorporations, 


Againſt 


The MAGISTRATES and TOWN-COUNCIL of Kilmarnock, 


in behalf of the community. x 


A borough of barony being erefted with power to the baron to admit bur- 
geſſes, none of the members of the incorporated crafts afterwards gſta- 


bliſhed in juch borough are intitled to carry on merchandiſe within the 


borough, without being admitted burgeſſes. 


N 1591, the village of Kilmarnock was erected into a borough of 
# barony in favour of the family of Kilmarnock, with power and 
privilege to the baron of admitting burgeſſes; and from that family, 
the taylors, bonnet-makers, ſhoemakers, weavers, and glovers, ob- 
tained ſeals of cauſe, eſtabliſhing them into incorporations, with the 
excluſive privilege of admitting their own members, and of carrying 
on their ſeveral crafts within the borough. | 

In 1700, the government of the borough by a magiſtracy was 
transferred to the community by a grant from the Earl of Kilmar- 
nock, which contained the following clauſe: With power to the ſaid 
* magiſtrates and town-council, preſent and to come, to make and 
create burgeſſes of ſaid borough of Kilmarnock, ſecluding and de- 
* barring all others from any merchandiſings, trade, or mechaniſm, 
except thoſe who ſhall receive burgeſs- tickets from them for that 
effect; and excepting likewiſe thoſe who {hall procure heritable tens 


of any part of the houſes, yards, and incorporate acres of land, to 


be incorporated with the faid town and incorporation of noir | 
| nock ; 
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* nock ; all which are hereby declared to be as free burgeſſes of aid 
: borough, as thoſe that receive burgeſs-tickets, in manner toreſaid, 
tor that effect; excepting likewiſe ſuch particular trades and incor. 
| porations, in een of whom our predeceſſors have formerly grant- 
i| | ed rhe fame unmunities and privileges above mentioned.“ 

| James Ferguſon and Mattheyy Brown, members of the incorpora- 
tion of taylors, having ſet up thop in Order . carry on merchandize, 
the treaſurer of the borough obtained a decreet before the baines, iu 
1758, prohibiting them, until they ſhould be enter ed burgelles, and 
ſining them iu a final ſam for the uſe of the borough... 

Of this decreet a proceſs of reduction was brought at the inſtance 
of the ſaid James Fergu ſon and Matthew Brown, and. the boxmatters 
of the five incorporations, containing a declaratory concluſion, that 
all the members of the incorporated cratts had right to carry on 
trade, merchandize, and traffick of all kinds within the borough, 
without being entered burgeſſes by the magittrates and town-council, 

Pleaded for the purſuers: I, Where a guildry is eſtablithedz 
it is a neceſſary conſequence of the ſecluſive privileges conferred 
upon it, that no , perſon can deal in merchandize who is not ad- 
mitted to the freedom of the guildry; theſe ſecluſive privileges con- 
ſtituting a proper freehold. But, where there is no guildry, trade, 
or merchandize, and more eſpecially, the retailing the native com- 
modities of ts country, is the right and privilege of every Britiſh 
ſubject. Now, in the town of Kilmarnock there is no guildry ; it 
mult therefore follow, that each inhabitant. is at liberty to deal 3 in 
merchandize, as well as to follow every other branch of buſineſs 
. that is lawful, and does not encroach upon the ſecluſive privileges of 
any of the five incorporations. Let it be ſuppoſed, that any * 
ö ſhould come to this borough, and ſet up the trade of watchmaking 
would it be in the power of the magiſtrates to debar kim from 3 
ans g of his trade, until he ſhould enter himſelf a burgeſs? It would 
not; becauſe, in following out his employment as a watchmaker, no 
n een would be made upon the ſecluſive rights or pr ivileges 
of any of the bodies corporate within the borough; and, for the 
if ſame reaſon, every perſon mult be at liberty to carry on merchandize 
| without being admitted burgeſs: It cannot therefore be maintained, 
that the power of admitting burgelles, granted by the charter of e- 
rection to the family of Kilmarnock, did neceſſarily imply a power 
of debarring the other inhabitants from the enjoyment and exerciſe 
i of this, or any other of their natural rights and liberties. 

z 240, As the Earl had no ſuch power himſelf, it neither was, nor 
i could be conveyed to the magiſtrates by the grant 1700. 

3:io, Suppoſing the grant to be available for this purpoſe, the in- 
corporated trades are comprehended under the laſt mentioned excep- 
b tion, which is equally broad as thoſe in favour of entered burgeſles 
1 and feuers. 

1 4%, Part of the compoſition paid by the town of Kieran to 
the royal boroughs, for the communication of foreign trade, is levied 
upon the members of the incorporations ; they are therefore intitled 


1 | to ae + pans. i of trade thereby acquired to the borough 1 in general, 
1 | Pleaded 


— n 
a a a — - 


\ 


Ft © 


' Fo WW OÞ WW mu (d we fy 


_- 


%, 25." 


E 


Pladed for the magiſtrates and town- council: In, The privilege 
of adlinitting burgeſles granted by the original charter of erection, 
neceſſarily implies a power of debarring all others, but ſuch as thould 


he ſo admitted, from carryiug on any craft, trade, or merchandize 


within the borough 3 as otherwiſe this priviige mnl{t be altogether 
cluſory, and without a meaning, | ; f 
245, This privilege or power was transferred to the magiſtrates and 
town-council by the grant 1700. | | 
3/19, The exception in favour of the incorporations only ſaves and 
reſerves to them the immunities and privileges conferred upon them 
by the then Earl of Kilmarnock's predeceſſors, i. e., the excluſive 
exercite of their ſeveral mechanic arts eſtabliſhed by their ſeals of 
cauſe; but by no means 1ntitles them to carry on trade or merchandize 
without being admitted burgeiles. This being the caſe, it can have 
no influence, that there is no guildry in Kilmarnock. Many royal 
boroughs are in the ſame ſituation; and in thoſe boroughs every bur- 
gels may carry on merchandize, with this exception, that if he be a 
member of any incorporation, he muſt renounce his craft: But no in- 
ſtance can be given in any borough of perſons being allowed to carry 
on merchandize, without being entered burgeſſes: The borough of 
Dumfries has no guildry; there too, as in Kilmarnock, perſons who 
are not burgeſſes are admitted into the incorporated crafts; but it 
never was pretended that theſe perſons are intitled to carry on mer- 
chandize. | 
70, It is of no moment that the members of the incorporations are 
charged with part of the compoſition payable to the royal boroughs. 
In all the royal boroughs, the whole 1nhabitants, whether merchants 
or tradeſemen, are by law ſubjected to pay their proportion of the land- 
tax: But it would ſurely be thought a very extraordinary plea, if, on 
this account, the craftſmen of a royal borough ſhould pretend to the 
privilege of carrying on trade or merchandize within it. In the town 
of Kilmarnock, not only the members of the five incorporations, but 
the whole other inhabitants, contribute to this compoſition ; ſo that, 
if thoſe are on that account intitled to carry on merchandize, ſo are 


theſe. 


„The Lords aſſoilzied from the reduction.“ . 


Act. Locllart. Alt. Advocatus. | Clerk Pringle, 


{ 1344 ) 
No. LY. | : | July 39. 176 I, | 


FAMES9 and ALLAN CAMERONS 
Againſt 
ALLAN MACDONALD of Moror. 


1. Meaning of the acts 1669, chap. 10. 1685, cap. 15. and 1696, cap. 19. 
concerning citations for interrupting preſcription. 2. Informal exccu- 
tion of a ſummons interrupts preſcription. 


A Lran MAacDoNALD of  Moror, predeceſſor of the defender, be- 

came debtor by bond, dated 28th March 1702, in the ſum of 

409 merks, to John Cameron, payable at the term of Martinmas 
thereafter, with annualrent from the term of payment. 

John Cameron, in order to obtain payment, and interrupt preſcrip— 

tion, raiſed a ſummons upon the paſſive titles againſt the defender, 


which was executed againſt him perſonally upon the 11th March 
1742, about eight months before the 40 years were expired. This 


ſummons having been allowed to run out, without being judicially 
called, the purſuers, as aſſignees by John Cameron, raiſed and exe- 
cuted a new ſummons againſt the detender upon the 6th July 1745, 
the execution whereof was of the following tenor: This 1 did after 
| © the form and tenor of the ſaid ſummons in all points, whereoi I 
left an juſt and authentic double to the will, with an ſhort copy 
* thereto ſubjoined, ſubſcribed by me, in the lock-hole of the moſt 
patent door of his dwelling houſe at croſs in Moror, ſeeing I could 
* not apprehend him perſonally ;* and this fummons having been 
called in court, decreet in abſence was pronounced in terms of the 
libel. : | 
M*Donald having ſuſpended this decreet, %%%, That the ſum— 


mons executed 1n the 1742 was no interruption of the long preſcrip- 


tion; becauſe, as this ſummons was never brought into court, it 
was necellary to renew it in ſeven years in terms of the act 1669, 
cap. 10. ; and that in fact it never had been renewed : for though a 
ſecond ſummans was taken out in 1745; yet the execution of the 
lame was void and null, in reſpect it bore the copy to have been left 
in the lock-hole of the defender's dwelling-houſe, without mentioning 
that fix knocks were given, in terms of the act 75. parl. 1540; and 
therefore this ſecond ſummons, with the decreet following upon it, 
being null, and there having been no proper renewal of the ſummons 
1742 within ſeven years, the debt was now entirely cut off by pre- 


ſcription. | | 
Arſwered for the purſuers : Im, By acts 1669, cop. 10.; 1685, 
cap. 15.; and 1696, cap. 19. certain regulations were introduced with 
regard to interruption by citation; but the enactment of theſe ſta- 
tutes ſeems to be limited entirely to the caſe where rights of land are 
Honcerned. There is no doubt that at common law the execution of 
12 | | | 
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a ſummons is as good a document of interruption as any whatever; 


and though nothing ſhould follow upon it, ought to preſerve the 
right from preſcribing for 40 years longer: But this was found to be 
attended with ſome inconvenience in the caſe of land rights, as pur- 
chaſers could not ſee from any record, whether ſummonſes had been 
executed at any time within 40 years back, which might have the 
effect of interrupting the preſcription of latent claims upon the lands. 
it was therefore very neceſſary for the ſecurity of purchaſers, that ſome 
method ſhould be deviſed of putting interruptions with regard to 
land-rights upon a leſs precarious footing. This ſeems to have been 
the deſign of the legiſlature in pathng the three acts above mention- 
ed, whereby citations for interruption, either i real or perſonal rights, 
i. e. perſonal rights of lands, are required to be renewed within ſe- 
yen years, and a particular regiſter 1s appointed for interruptions of 
the preſcriptions of real rights; Stair, N. E. p. 213. ; Sir George 
M*Kenzie's Obſer ves on the act 1669. Further, it would appear that 
at the time of theſe ſtatutes, a particular ſpecies of citations was in 
uſe, intended merely for interruption; and therefore the requiſites of 
theſe acts do not apply to common ſummonſes, which are intended to 
be judicially called; Fountainhall, November 24. 1692, Robinſon con- 
ira Duncan Campbell; M Dowal, v. 2. p. 176. ; | 

240, The execution of the ſummons 1745 was ſufficiently formal, 
at leaſt to the effect of interrupting preſcription. In the execution 
of ſummonſes much leſs ſtrictneſs is required than in legal diligence, 
ſach as executions of hornings, inhibitions, c. By theſe laſt, the 
preference of creditors is regulated; and it is reaſonable that creditors, 
when competing with one another, ſhould be allowed to take advantage 
of every informality: But there can be no reaſon for any ſuch preciſion 
in the execution of ſummonſes; and accordingly, the court is every day 
in uſe to over-rule no proceſſes founded upon objections to executions ; 
much more ought ſuch objections to be repelled when the only que- 
{ſton is, whether the ſummons ſhall be ſuſtained as an 1aterruption 
of preſcription. In the preſent caſe, the long preſcription of 40 years 
was unqueſtionably interrupted by the ſummons 1742; but by a 
ſtatute correctory of the common law, a ſeptennial preſcription has 
been introduced of citations not renewed. within ſeven years; and the 
queſtion is, whether this ſeptennial preſcription has been interrupted 
by the ſummons and execution 1745, and the decreet in abſence fol- 
lowing upon this ſummons ; it is plain that nothing can be more fa- 
vourable than the purſuer's plea, which is, that theſe ſteps were a ſuf- 
ficient interruption of the ſeptennial preſcription. 

There is nothing better eſtabliſhed than that citations, though la- 


bouring under very material informalities, and even null as to ſome 


effects, are held ſufficient for interrupting preſcription. The rule 
is, 9uevis inſinuatio ſufficit; M Dowal, vol. I. p. £78.; Stair, N. E. p. 373. 
And a great variety of deciſions have been pronounced upon the ſame 
principles; Stair, November 25. 1665, White contra Horn; June 
5. 1666, Sir Robert Sinclair; July 6. 1671, M Rae; February 
11. 1673, Muir contra Lawſon; Fountainhall, November 23. 1694, 


Rattery contra Earl of Airly; December 9. 1094, opens contra Mar- 
_ ung; 


| 1 136) 
un; January 14. 1698, Hopekirk contra Mary Deas; Denen, 


vol. 2. p. 128. 


Replied upon the % point: The acts 1669 and 1685, in ſo far xg 


they require the renewal within ſeven years, are plainly general, and 


reſpect all citations whatever, whether in the caſe of land rights or 
pertonal obligations, which hve no connection with land-rights ; 
and ſo it was ernued! in the caſe of the Earl of Sutherland contra 
the Earls of Crawturd, Errol, Sc.; January 23. 1706; Dictionary, 
OL 2. p. 181. Neither 3 18 there any diſtinction to be found i in the 
law-books between ſummonſes raiſed merely tor interruption, and 
ſummonſes in proſecution of a right. The word citation implies 
the proſecution of a right before a judge; and in the deciſions 
obſerved in the Dictionary, as above quoted, the ſeptennial renewal 
of interruptions was underitood to be requiſite in common judicial 


Citations. 


249, The execution in queſtion 1s directly contrary to the act of 
parliament 1540; and conſequently void and null. It ought to have 


bore, that the meſſenger left it in the Key-hole, becauſe he could not 


get entrance; and it ought hkeways to have bore, that he gave fix 
knocks before he ſo left it. That the ſix knocks ſhould be given, is eſ- 
tentially requiſite to prevent frauds; for, without this ſolemnity, the 
copy may never be known to one in the family, and may either be 
accidentally loſt or wiltully abſtracted, without a poſſibility of the 
perſon concerned ever hearing any ching of it. See Dictionary, Voce 
Execution, The preſumption of law is, that the ſummons in que- 
ſtion never came to the defender's knowledge ; and therefore, in com- 
mon ſenſe, it cannot be held as a legal demand or proper interrup— 
tion. There are indeed inſtances where executions not entirely 2- 
greeable to form have been ſuſtained as a ſufficient 1 interruption: But 
none of them apply to the preſent caſe ; becauſe, in theſe inſtances, 
the want of notice was not the objection. This obſervation will ap— 
ply to all or moſt of the deciſions which have been cited for the 
purſuer. 

* The Lords were clearly of opinion, that this caſe fell under the 
© act of parliament 1661, and ſubſequent acts, requiring the rc- 
© newal of citations ca ſeven years to interrupt pretcrip- 
tion; and therefore unanimouſly found, That the citation 
1742 was not ſufficient to interrupt the long preſcription with— 
out ſuch renewal.“ But upon the other point they were more 

doubtful, and * different judgments, Ihe laſt was in theſe 
words:“ 

Find, That the execution of the ſuramons 1745, and the proceed- 
* 1ngs thereon, was a ſufficient renewal of the citation 1742; and 
therefore repelled the defence of preſcription,” J. e. 


Act. Ilay Campbell, Burnet, Alt. Johnſton, Wal, Stc wart. Clerk Hume. 
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No, LVI. July 31. 1761. 


ROBERT WOOD 
| Againſt» 
The JUSTICES of PEACE of the Shire of Berwick. 


Five Juſtices of Peace or Commuſſioners of Supply neceſſary for appointing 
an overſeer of the highways ; duty of overſeers, &c. | 


THE juſtices of peace of the diſtrict of Swinton appointed 
Wood an overſeer; and among other inſtructions, they di- 
refed him and the other overſeers to make up liſts of all the roads 
in their reſpective pariſhes, mentioning the principal places they lead 
to and paſs by, the computed lengths, and the towns and villages 
which can be moſt conveniently called out to work upon them. 
| Wood called out the perſons liable to perform ſtatute- work, ſuper- 
intended them, and reported a liſt of the deficients. The juſtices, 
becauſe he did not obey the above inſtructions, fined him in five 
pounds Sterling, and Wood ſuſpended. The Lord Ordinary pro- 
nounced the following interlocutor : In reſpect that the ſuſpender 
vas appointed overſeer by three juſtices only, and not in the man- 
ner directed by the act 5th of King George I. that he performed 
the proper duties of an overſeer, by calling out the inhabitants, 
and reporting a liſt of the deficients ; and that the charge againſt 
* him 1s his neglecting to do what was more properly the duty of the 
* ſurveyor employed in the county of Berwick ; therefore, and in re- 
© ſpect of the other informalities of the decreet and charge, ſuſpends 
the letters ſimpliciter, Ec. 
Pleaded for the juſtices in a reclaiming petition : 1m, Though the 


ſuſpender was only appointed an overſeer by three juſtices, that is 


ſufficient. By the law of Scotland, three juſtices are a quorum to 
execute all their powers. That though the act of George I. gives 
power to five juſtices or commiſſioners to name overſeers, Oc. it 
does not take any powers from the former quorum of juſtices of 
peace. That three juſtices undoubtedly could name overſeers before 
this act, and they may do ſo ſtill; more eſpecially as the act pro- 


vides, that all the laws and ſtatutes in force at the time it was made, 


Not thereby altered or repealed, ſhall be duly put in execution. That a 
general meeting of the county, at which nineteen juſtices were pre- 


ſent, had delegated the power of naming overſeers to the different 


diſtricts; and that, whatever is juriſlictionis ordinariæ may be dele- 
gated. That the ſuſpender accepted of the office of overſeer, in ſo 


far as he called out the people to work, and reported a liſt of the de- 


ficients; and therefore he ought alſo to have obeyed the above in- 
ſtructions. . | h 2 
Anſwered for the ſuſpender : The act of George I. expreſsly re- 
quires five juſtices or commiſſioners to be preſent at naming over- 
8 | ſeers, 


—— 
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ſeers, fc. Though three might have been ſufficient before this act, five 


are now neceſſary. It is needleſs' to inquire whether the former laws 

with regard to the high-ways were repealed by that act, becauſe they 

are undoubtedly altered in this particular: As therefore no more than 

three juſtices were preſent at the meeting when the ſuſpender was 

named an overſeer, this appointment was null and void, and he can- 

not be fined though. he had refuſed to act as an overſeer, when he 

was appointed in a manner ſo contrary to law. The general meet- 
ing could not delegate this power to the diſtricts ; becauſe the act 

of George I. expreſsly requires, that- theſe officers ſhall be named at 

the head-boroughs of every county, upon the third Tueſday of 
May, or at an adjournment of this genera] meeting.. That though 

the ſuſpender called our the people to work and reported a lift of de- 

ficients, he was not bound to. do any more. The appointing him an 
overſeer was null and void from the beginning; and therefore he 
was not obliged to pay any regard to this nomination. What he 
did was out of zeal for ſo uſeful a work as the reparation of the 
highways, and his having done ſo much cannot infer an homologa- 
tion of the appointment ; becauſe CT that is contrary to law can 
be homologated.. 

240, The juſtices pleaded, That the above inſtructions undoubt- 
edly fall within the duty of an overſeer ; and that there is no differ- 
ence betwixt an overſeer and a ſurveyor: That this is the caſe in 
England, where the ſurveyors are expreſsly directed to calF out the 

le to work, to ſuperintend the making of the roads, and to per- 
form all the other duties of overſeers. In the act of George I. no 
difference is made betwixt theſe officers; but through the whole of 
the act, they are uſed as ſynonimous terms; and therefore, the ſuſ- 
pender was undoubtedly bound to obey the inſtructions given him 
by the diſtrit-meeting. | 

It was anſwered for hs ſaſpender : That the duty of an overſeer is 
entirely different from that of a ſurveyor : That all that an overſeer 
has to do is to make up liſts of the perſons liable to perform ſtatute- 
work, to call them out, to ſuperintend the making of the roads, and 
to report to the juſtices liſts of the deficients. That it is the buſineſs 
of a ſurveyor to execute the above inſtructions, and in general to in- 
form the juſtices of the ſtate of the high-ways within the county, 
what may be neceſlary for putting them in good order, and to in- 
form againſt and proſecute all thoſe who are guilty of any encroach- 
ments upon the high-ways. That accordingly, overfeers have no 
ſalaries; but are commonly ſenſible tenants, or other men of ſkill, 
who undertake for a year the care of ſeeing the roads made adjacent 
to their own houſes ; and in every county there are a great number of 
overſeers. That, on the contrary, in all or moff of the counties of 
Scotland, there is a ſurveyor of the high-ways, who has a yearly ſalary, 


and whoſe duty it is to execute the inſtructions in queſtion. That in 


particular, in the ſhire of Berwick, there is a perſon called a ſurveyor 
of the high-ways, who has a yearly ſalary ; and therefore the juſtices 


cannot make this uſeful office a ſinecure, and lay the burden upon the 


overſcers who work for nothing. That this diſtinction is well eſta- 
bliſhed 
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bliſhed by practice; and when the ſtatutes are attentive y conſidered, 
it will appear not only that there is nothing contrary to this doctrine, 
but that this difference is not without foundation. 

ztio, The juſtices in/iffed, Thar the ſuſpender neglected his duty in 
ſo far as, though they pronounced a judgment fining the deficients, 
he did not take care to have theſe fines levied, though this was un- 
doubtedly a part of his office. N 

It was anſwered : That it is no part of the duty of an overſeer to le- 

vy the fines. All he has to do is to give in his liſt of deficients; and 
the act of George I. expreſsly declares, that the juſtices ſhall grant 
warrant to the officers to levy their fines. This duty therefore be- 
longed to the conſtables, and not to the ſuſpender. | 

The Lords, in reſpect of the irregular proceedings in the begin- 


ning, adhered to the Lord Ordinary's interlocutor.' P. M. 
For the juſtices, Alex. Murrray. For Wood, Pat. Murray. | Clerk Pringle. ＋ 
No. LVII. July 31. 1761. 


ROGER OHAGGEN and WILLIAM ALEXANDER his 
attorney | 


| Againſt 
AUGHA BOYD. 


Attorney for foreigner liable in coſts of ſuit for his conſtituent. 


OqER O'HaAccen, an Iriſhman, brought an action before the 

court of ſeſſion againſt Hugh Boyd, and conſtituted William 

Alexander merchant his attorney, or factor, as without an attorney he 
could not have been heard in his action. 

He loſt his ſuit, and was found liable in expences; in which laſt 
part of the decerniture, his attorney was comprehended. Immediate- 
ly after, Roger O'Haggen became inſolvent. | 

William Alexander his attorney petitioned againſt that part of the 
judgement which found himſelf perſonally liable for coſts of ſuit, mere- 
ly becauſe he lent his name and acted as attorney for O'Haggen. He 
contended, That he could not be liable perſonally, unleſs the defender 
had inſiſted, in initio litis, to have caution found for expences, in caſe 
they were awarded. | 


Anſwered tor Hugh Boyd : When a foreigner brings a ſuit here, he 


_ muſt give a mandate to an attorney, and the action goes on in the 


name of both; for this very reaſon, that it is impoſſible to get the ex- 
pences off the foreigner; whereas the native of this country is at hand; 


and accordingly the court is in uſe to give expences againſt the factor, 


when they are given againſt the conſtituent ; 16th June 1738, Pringle 
contra Kennedy ; 25th July 1739, Hume contra Robertſon, both col- 


lected in the Dictionary, title Foreigner, 
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© The Lords found Mr Alexander liable in coſts of ſuit, conjunas | 


* ly with his conſtituent.” 1 7 J. M. 
Act. Macdawin. Alt. Dalrymple. | Clerk Gibfon. 
No. LVIII. on Auguſt 4. 1761. 


DAVID WILLIAMS o N maltman i in. ee | 
Againſt 


FOAN DAW brewer there. 
_ Perſonal objection. 


LIZ ABETH WILLIAMSON being infeft in two roods of land and 

ſome houſes built thereon in the borough of barony of New. 

borough, ſhe diſponed them to her eldeſt ſon Stephen Brown, who 
was infeft more burgi upon the 6th February 1722. 

Stephen Brown dying without iſſue, John Brown his younger Ss 
ther was infeft in theſe ſubjects, as heir to him, upon the 19th of 
May 1731. ä 

John Brown having likewiſe died without iſſue, the ſucceſſion de- 
volved upon William Petrie, who was cognoſced and ſerved heir to 
him, and infeft more burgi in January 1748. 


From William Petrie this ſmall ſubject was purchaſed by William 


Anderſon, who built ſome new houſes upon it; and by his ſon it was 
diſponed to John Daw, who rebuilt che houſes, they having been 
burnt down by accidental fire. 

During the greateſt part of this poſſeſſion, Elizabeth Williamſon 
lived in the neighbourhood, without challenging any of the tranſ- 
miſſions of theſe ſubjects, either to the ſeveral heirs or to the onerous 
purchaſers; and ſeems to have underſtood herſelf entirely diveſted, 
as ſhe procured a diſpoſition from her ſon John Brown on his death- 
bed, which was afterwards reduced before the court of ſeſſion : But, 
ſoon after her death, David Williamſon maltman in Newborough got 


himſelf cognoſced heir to her, and infeft; and thereupon brought a 


reduction and improbation of Stephen Brown's right, and of all the 


ſubſequent titles. 
In this proceſs John Daw produced Stephen Brown's ſeiſine, but 


not the diſpoſition to him; and the purſuer having obtained certifi- 
cation contra non producta, he next inſiſted in the reduction of this 


ſeiſine as proceeding either with a warrant, or upon a warrant declar- 
ed to have been forged. | | 
Pleaded for the defender : 1mo, Elizabeth Williamſon, were ſhe 
now alive, after ſo long poſſeſſion had under titles derived from her- 
ſelf and her children, and after having witneſſed the ſucceſſive tranſ- 
miſſions and repairs of the tenement, would not be allowed to chal- 


lenge the * ſhe herſelf had ä but would be barred 
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exceptione doli, and the purſuer as heir to her cannot be in a better 
condition. 

240, The long poſſeſſion and other circumſtances attending this 
caſe, are ſufficient to adminiculate the ſeiſine according to the doc- 
trine laid down by Lord: Stair, tit. Infeftments of property, F 19. and 
the deciſions there quoted. 

ztio, The rule there laid > by Lord Stair applies a : fortiori : as to 
tenements within boroughs. In thoſe the maxim, * That a ſeiſine be- 
ing afſertio notarii only, is not good without its warrant,” does not 
take 1 there being hardly ſuch a thing as a ſeparate warrant for 
ſuch ſeiſine. 

40, The defender's plea is ſtrongly ſupported by the ſolemn deci- 
fon pronounced in the caſe between Lord Hope, the Counteſs of 
Hopetoun, and the Marquis of Annandale. Lord Hope claimed the 

eſtate of Annandale under a gratuitous ſettlement by Marquis James, 
and produced a charter of reſignation and inſtrument of ſeiſine; but, 
as he could not make up the tenor of 'the warrant of the charter, 
certification paſſed againſt it, and his claim was diſmiſſed. The Coun- 
teſs of Hopetoun, however, as creditor to Marquis James under the 


| ſame title, was found intitled to claim out of the eſtate ; becauſe, 


quoad her, it was preſumed there had been a diſpoſition, the warrant 


for the charter, but that it had been abſtracted by the apparent heir 


or his predeceſſor; ; and it was found that Marquis George, the heir 
of Marquis James, could not plead the want of it in prejudice of an 
onerous creditor. There, the queſtion was as to a great land- eſtate; 
here, as to a ſmall tenement within borough, which is in favour of 
the preſent caſe: There, with a creditor; here, with an onerous 

urchaſer, and thoſe deriving right from him, who in the law are 
regarded 1 in the ſame light with creditors. 

Anſwered for the purſuer to the firſt : Suppoſing i it true, that Eli- 
zabeth Williamſon had lived 30 years without challenging the right 
granted to her ſon, ſhe could not be thereby barred from inſiſting in 
an action of reduction and improbation, in order to force production 
of that right, that it might appear whether it was valid, or under 
what conditions it was granted; and if in ſuch proceſs the right cal- 
led for had not been produced, there appears no reaſon why the u- 
ſual certification ſhould not have been pronounced. 

To the /econd, 1mo, 40 years have not yet elapſed from the date 
of the inſtrument of ſeiſine, and no ſhorter poſſeſſion is ſufficient to 
ſupport a ſeiſine without its warrant. 240, While the decreet of 
certification ſtands, the poſſeſſion muſt be attributed to a forged 
deed ; and therefore, though it had been for more than 40 years, it 
could not have availed the defender, there being no preſcription in 
caſes of forgery; vid. Dict. of deciſions, vol. 2. p. 102. ; 13th February 
1615, Lord Drumlanrig contra Wemyls, 

To the third: It 18 true that tranſmiſſions of rights within bo- 
roughs are attended with certain peculiarities. Thus, an inſtrument 
of ſeiſine upon a reſignation is equal to a charter and ſeifine in other 
caſes, ſo as to be a good title of preſcription ; and an inſtrument of 


ſeifine i in favour of an heir, is in the lame reſpect equal to an inſtru- 
ment 


* 
23 
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ment of ſeiſine in other caſes following upon a precept from the 
chancery, or upon a precept of Clare conſtat from a ſubject ſuperior: 


But that ſuch inſtrument ſhould by itſelf eſtabliſh. a right of pro- 


erty within the years of preſcription, has never been underſtood : 
And Lord Stair has expreſsly declared, that inſtruments of ſeifine ta- 
ken upon ſingular titles will not be ſuſtained without a proper war. 
rant; tit. Infz/tments of property, p. 202. where two Gents "> are 
quored perfectly appoſite to the preſent caſe. 

To the fourth : The caſe of the Marquis of Annandale will not ap- 
ply ; for, imo, The queſtion here 1s with a purchaſer, whoſe buſineſs 
it is to examine his author's rights; there, it was with a creditor 
truſting to a charter and ſeiſine, where it is not uſual to examine the 
warrants of the debtor's inveſtiture. 240, The Marquis of Annan- 
dale having long poſſeſſed his father's eſtate, conſidering him only as 
apparent heir, his debts became effectual againſt ſucceeding heirs. 

The Lords found the ener barred 42 ohjecbione, as heir of 

* Elizabeth Williamſon.“ A. W. 


Act. David Græme. Alt. John Craigie, 


No. LIX. | Auguſt 4. 1761. 


Captain ROBERT HALDANE, and others, 
Againſt 
Admiral FRANCIS HOLB URN, and others. 


A petition after extra? uh uſed as incompetent. 


T November 1760, a petition and complaint was preferred to the 


court in the name of Captain Haldane and others, ſetting forth, 
That Admiral Holburn pretended provoſt, and certain other perſons 
joliy pov, magiſtrates and counſellors of the borough of Inverkeith- 
„ had procured themſelves to be elected into theſe offices at Mi- 
ita, 1760, by the moſt unlawful means of bribery, force, and 
violence; and infiſting that their election ſhould be declared void; 
and that the election of the complainers, though made by an appa- 
rent minority, ought to be ſupported and declared. 

Anſwers being made to this complaint, a proof at large was al- 
lowed to both parties; and upon the 11th of March 1761, judge- 
ment was pronounced by the court in the following terms : © The 
© Lords having heard the petition and complaint of Captain Robert 
* Haldane and others, with the aniwers made thereto for Admiral 
* Francis Holburn and others, writs produced, and parties procura- 
tors thereon, they find it proven, That the election made at Michael- 
mas laſt by the perſons complained upon of magiſtrates and coun- 
* ſellors for the borough of Inverkeithing, was brought about by 
* means. of force, bribery, and corruption ; and therefore find the 
lame yoid and null, and reduce, decern, and declare accordingly ; 
my but 
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but refuſe to declare the perſons. voted by the complainers to be 
duly elected magiſtrates and counſellors of ſaid borough ; and ſu- 


perſede the conſideration of expences, and whether any cenſure is to 
© be inflicted on any of the parties in this cauſe, until the 16th of 
June next, without prejudice to either party to extract chis decreet 


in the mean time. 
This decreet was 3 extracted by Admiral Holburn and 


his party; but, in the beginning of the ſummer:ſeſſion 1761, a peti- 


tion was preferred by Captain Haldane and his friends, praying an 
alteration of that part of the judgment by which the court had refuſ- 


ed to declare their election. 


Objefted to chis demand: That a petition was not competent _— 
extract. 

Anſwered for the petitioners : Imo, Although, in the ſpecial circum- 
ſtances of this caſe, the court allowed either party to extract, proba- 
bly from a deſire that the judgment might have effect in the interval, it 


could not be intended to debar either of them from the common pri- 
vilege of a review; eſpecially as the queſtion is not diſmiſſed from 


the court, ſeveral points being laid over. | 

24%, That part of the judgment refuſing to declare, 3 
decerniture; it is therefore a bare interlocutor, not a daveck The 
word a in ſubjoined to the reduction of the defenders election, 
but ſeems to have been purpoſely left out from the other part of the 
interlocutor; and therefore, as there is no decreet, the interlocutor, 
though extracted by Admiral Holburn and his party for a particular 
purpoſe, is ſtill ſubject to review. 

3770, Matters were artfully managed by the other party, ſo that 
there was not ſufficient time for full pleadings or deliberation upon 
ſo important and delicate a queſtion :. And in other caſes of a ſimilar 
nature, the court has received petitions for review after extract. Thus 
in the caſe of Mortimers, co-heirefles of Auchinbady, contra Hay of 
Montblairy, a petition, complaining of a decreet of ranking, pro- 
nounced after a dependence of many years, was received, and, upon 
full deliberation, the decreet was reduced: And in the caſe of Lord 
Crawfurd, the court likewiſe received a petition againſt an extracted 
decreet of ranking and ſale; and the decreet was finally reduced in 


the houſe of peers. | 
Replicd : 1mo, The Amen of the court leaves none of the points 


of the cauſe undetermined ſo far as reſpects the merits of the elec- 


tion; and the ſuppoſal, that it was not intended to ſtop all further 
litigation, 3 is ſomewhat ſtrange, and, in effect, expreſsly contradictory 
to the words of the decree. 

240, The want of the word decern is of no conſequence. That 
word was neceſlary as to the election of Admiral Holburn and his par- 
ty, becauſe the judgement. was reductive, and a voidance of what 


they were in poſſeſſion of; but, with regard to the election of the pe- 


titioners, it was altogether unneceſſary ; ; they were not in poſſeſſion; 
they had indeed the figure of an election; but it required the autho- 


rity of the court to make it effectuel; and as that authority was re- 


fuſed, 
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' Fuſed, it fell to the ground of courſe, and required no decretory word 
to void it. 
3tio, The caſes of Mortimers and the Earl of Crawfurd do not 
apply : Thoſe decreets were moſt irregularly extracted, and were at- 
tended with many particular . none of which occur in 
the preſent caſe. 
The Lords refuſed the petition as incompetent.” | A. w. 


For the petitioners, Garden. * or the reſpondents, Montgomery, David Dalrymple. 
EE b | Clerk Gibſon, 


No. LX. | Auguſt 6, 1761. 
WILLIAM ROBERTSON 
f Againſt 
FOHN GIBSON of Durie. 


After a feu of the water of a dam for the ub of a mill, the 1 pro- 


prietor cannot put a cruive into the dambead. 


"ILLIAM ROBERTSON took a feu of a piece of ground from 
Mr Gibſon of Durie, in order to erect a ſaw-mill and iron- 
mill upon it. Above this mill there was a dam and damhead ; and in 
order to ſecure the water, Mr Robertſon got in his feu-right a privi- 
lege © of employing all the water running from the foreſaid dam- 
© head to the ſea, or what more water he can bring in from the fore- 
* faid damhead, by widening and deepening the ſaid lead to the ſaw 
or iron-mills, excepting ſo much of the ſaid water as ſhall be re- 
* quilite for the ſervice of the ſaid corn-mill called the Ra/5-mll, or 
of any other corn-mill to be built in place of the ſaid Raſs-mill. 
Further, Mr Gibſon obliged himſelf, © That he ſhould not ſet or aſ- 
* fign, or otherways diſpoſe of the water from the damhead of the 
* Raſlmill-lead to the fea, or any other water within its privilege, to 
any perſons for the ſervice of any ſaw or iron- mill.“ Laſtly, Both 
r te obliged themſelves, * jointly to repair and keep up the dam- 
© head of the ſaid Raſſmill-lead, and to be at the equal half of the 
* charges in repairing and keeping up the ſame during the conti- 
£ nuance of the ſaw or iron mills.” 

Mr Gibſon put a ſalmon cruive into the damhead ; the effect of 
which was, that when the ſluices of the cruive were open, there was 
a waſte of water; and the ſides of the cruive being built higher than 
the damhead, prevented the ice from getting over, which would o- 
ther ways have been carried dff in time of ſpeats. Mr Robertſon 
brought an action to have this novum opus removed, 

* © The Lords ordered the cruive to be removed.” J. M. 


AR. Dalrymple. Alt. Lockbart et Rae. 
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November 17. 1761. 
von &c. MACEVERS | 
Againſt 
riffdom of Roſs. 
Salary due to a — though not ſtipulated. 


N the year 1754, Mr Roſe, by his commiſſion, conſtituted Roderick 
Macever to be his ſubſtitute in the Iſland of Lewis, which makes 


| 1 part of the ſhire of Roſs. No mention was made of any falary in 
F this commiſſion. Macever acted above two years and a half as ſheriff- 


ſubſtitute, and then died. 
The purſuers, as executors to him, brought an action againſt Mr 


Roſe for a ſalary, at the rate of L. 25 a- year for the time their father 


had acted as ſheriff-ſubſtitute. 
Pleaded for the defender: No ſalary ſtipulated ; ergo none due. 
Anſwered for the purſuers, That there is no evidence that their fa- 


ther accepted of the office without a ſalary: That the office was ex- 


ceedingly troubleſome; and the preſumption was, that no man would 


| accept of a troubleſome office without ſome recompenſe. 


Ob/erved from the bench: That it was contra bonos mores to employ 


a ſubſtitute without a ſalary, and might be attended with very bad 


conſequences, 
The Lords found the ſalary due. J. M. 
Act. Monro. Alt. Scrymgeour. | Reporter Lord Woodhall. 
No. LXII. | November 18. 1761, 


FAMES LESLY ſenior, writer in a 
Againſt * | 
GILBERT PRINGLE of Torſonce. 


If a perſon incarcerates his debtor for a larger ſum than what is truly re- 
maining due, he is liable in damages. 


N April 1751, «the purſuer, David Leſly merchant, and James Leſly 
Junior, borrowed L. 30: 10: o Sterling from Mr Pringle the de- 
tender, for which they accepted a conjunct bill payable four months 
thereafter, The bill having expired, the detender, in Augult 1753, 
T obtained 


HH ROSS of Kilravock, Eſq; advocate, ſherift-depute of the ſhe- 
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obtained a decreet before the bailies of Edinburgh for the whole debt 
and bygone annualrent, and L. 3 Sterling of expences of plea, and 
made no allowance for L. 12: 12: o, which it was alledged he was at 
that time due to James Leſly junior, one of the co-obligants. Upon 
this decreet (Horning was raiſed, and caption tollowed in January 


1754. 
After lids the defender received from David Leſly and James Leſly 


junior payment of L. 24 Sterling. 
In the 1759, the caption was put in execution againſt the purſuer, 
and he was accordingly impriſoned and booked for the whole debt, 
without any deduction being made on account of the former pay. 
ments. The purſuer having obtained the benefit of the act of grace, 
was alimented in priſon by the defender, where he continued about 
two months. Having at laſt been ſet at liberty, he brought a proceſs 
of oppreſſion and damages againſt Mr Pringle. 
Pleaded for the defender, That he had acted with the greateſt le- 
nity in having patience from the 1751 to the 1759, which plainly 
ſhowed, that if any irregularity had been committed, it could not 
| Have been done with a view to harraſs or diſtreſs the purſuer : That 
he had ſent a note of the partial payments to his doer, with orders 
to put the caption in execution with regard to the remainder of the 
debt; and that, tho' it may be true in general, that a mandant is li- 
able for tlie perſon he employs; yet, where that perſon acts extra 
fines mandati, the employer is not anſwerable for him: But, even ſup- 
poſing the employer in this caſe anſwerable, ſtill there was no foun- 
dation for damages, as the only error truly committed in the whole 
of the procedure was, booking him for the whole, in place of that 
art of the debt that was outſtanding. The caption was properly 
raiſed for the whole debt; ſome part of that debt was then and ſtill 
is due; he was therefore juſtly apprehended and juftly thrown into 
pr iſon, as the creditor is ſurely intitled to incarcerate his debtor, un- 
til the utmoſt farthing is paid; and his being booked for the whole 
debt could do him no other hurt, than that he was 2 to pay a 
few ſhillings more for liberation money. 

Anſwered for the purſuer : The defender has admitted enough to 
ſubject him to the concluſions of this proceſs: He has admitted, that 
he gave repeated injunctions to his doer to uſe the diligence com- 
plained of: That he expreſsly limited theſe injunctions to the ſums 
truly due, no where appears, nor can well be made appear, as the 
doer is now dead; the defender muſt be liable primo loco for every 
thing done in conſequence of his orders; and, tho” it ſhould appear 
that his doer was in the knowledge that partial payments had been 
made, even that would afford no relevant defence to the defender, 
who mult ſeek recourſe as he beſt can againſt ſuch as he may alledge 
have gone beyond his orders. It cannot be diſputed, that, to put a 
man in jail for a larger ſum than what is due, is unjuſt and illegal; 
becauſe the jailor will not enlarge him without payment or con- 
ſignation of the whole ſum for which he is booked; and a man may 


have credit for a ſmall ſum, when he cannot have credit for a large 
| ſum ; 


> @ ct <4 I 


( 


ſum; by this means he muſt lie the longer in jail, whereof the con- 
ſequences mult be imputed to the incarcerator alone. 

The Lords found, That the purſuer had acted irregularly ; and 

therefore found him liable in damages, which they modified to 


L. 15 Sterling.“ J. M. 
AG. Swinton Alt. Macqueen. Reporter Lord Kaimes. Clerk Hume. 
No. LXIII. . November 26. 1761, 
Lord KINNAIRD 
Againſt | 
HUNTER. 


An entail, though prior to the 168 5, muſt be recorded. 


THE late Lord Kinnaird ſet in tack to Hunter two of his farms 


| for thirty-eight years. After his death, the preſent Lord his 


heir brought a proceſs before the court of ſeſſion to have theſe tacks 
reduced, founded principally on this reaſon, that as he was an heir of 
entail, it was not in his power to grant leaſes for ſuch a term of years, 
ſo as thereby to deprive the ſucceeding heirs of the management of 
their own eſtate. | | 

Hunter's defence was, That the entail of the eſtate of Kinnaird could 
not bar the late Lord from granting the tack in queſtion, becauſe it 
never was recorded: That, though it is prior to the act 1685, yet it 
muſt be recorded, otherwiſe the onerous debts and deeds of every 
heir of entail muſt be good againſt it; and that this was expreſsly 
determined by the deciſion in the caſe of Rothes, which was affirmed 
by the Houſe of Lords upon an appeal. 

Pleaded for Lord Kinnaird, That the preſent caſe differs from the 
caſe of Rothes. Tho' the entail of Kinnaird never was recorded, yet 
an infeftment was expede upon it in 1679, and in 1694 this charter 
was recorded in the regiſter of entails ; and it contains all the differ- 
ent limitations and proviſions, and the clauſes irritant and reſolutive. 
In the caſe of Rothes no infeftment had paſſed before the year 1685 ; 
and therefore, as the entail was not compleated, it behoved to be re- 
corded. The entail of Kinnaird was compleated by charter and ſeiſine 
before the ſtatute ; and therefore was undoubtedly good without re- 
giltration ; and it was upon this medium that the court decided in 
the caſe of Rothes. 

It cannot be ſufficient to deſtroy the entail, that the original deed 
itſelf cannot now be produced. The above charter contains the names 
of the maker of the tailzie, and of the heirs of entail, the deſigna- 
tions of the lands, the proviſions and conditions, and the clauſes irri- 
tant and reſolutive, and that is all the act 1685 requires. There had 
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been poſſeſſion upon this charter for double the years of preſcriptionz. 


and therefore it muſt ſtand in place of the original entail, and muſt 
determine the ſucceſſion of the eſtate: in all time to come. But fur. 
ther, ſuppoling this entail ſhould not be good againſt onerous cre. 


ditors, it mult at leaſt be good againſt the heirs ; and therefore the 


late Lord Kinnaird had no power to grant the tacks in queſtion. 
Pleaded for Hunter: The act 1685 is general, and points out the 
way of making entails compleat ; and, from the reaſon of the thing, 
1t muſt extend to all entails whatever, whether made before or after 
the ſtatute. The deciſion in the caſe of Rothes did not turn upon 
the want of infeftment, but went upon the general point : That the 
charter and poſſeſſion following thereupon may be ſufficient to ſecure 
the poſſeſſors from any challenge after 40 years, but can never cut 
off the effect of a ſubſequent ſtatute making the regiſtration of a 
tailzie eſſentially requiſite to ſecure an eſtate againſt _ alienations 

or debts of the heir in poſſeſſion. 

The Lords found, That the requiſites of the act 168. 5 not having 
been complied with, with reſpect to this tailzie, the ſame is in- 
effectual againſt ſingular ſucceſſors; ; and therefore repelled the 


© reaſons of reduction.” P. M. 
AR. Lockhart. . Alt. Montgomery et Rac. Clerk Kirkpatrick. 
No. LXIV.. November 23. 1761. 


MAGNUS GRAY 
Againſt | 
FOHN BAR RON. 


N. "FM ation lies for payment, upon the gehen of a Jug gli 


contract. 


AN us GRAY freighted his thi for fix cbs to John Bar- 
ron. Both from the gharter-party, and from the circumſtan- 
ces of the voyage, it appeared that ſhe was freighted for a ſmuggling 
adventure; her contraband cargo was ſeized in the Orkneys. 
Gray purſued Barron in the admiralty-court for payment of the 
freight. The judge-admiral found, That the contract was unlawful, 
and that therefore Gray had no action for payment'of the freight. 


The cauſe having come before the court of ſeſſion by ſuſpenſion, 
and into the innerhouſe upon informations, the court ordered a a 
hearing in preſence upon this abſtract queſtion, whether an action 
hes for payment upon the performance of a ſmuggling contract? 


After the hearing, there were informations ordered : but one of the 


parties having dropt the ſuit, the point was not decided.  J.M. 
Act. Montgomery, J. Dalrymple. Alt. Garden, Lockhart. Clerk Jufſlice. 


No. LXV. 


* 
AN 
* * 
*Y 
% 
<7 
<4 
Cf 
Ts 
» 
5 
Crt 
3 
. 
i 
IS 
. 
va! 
Y 
3 
"i 
* 
"3A ; 
7 
# 
EE 
3 
JD 

2 4 


ö n W K 3 R „ . ws 
PR ES OS Ie 0 - ee SU LS * : F 2 * 2 
n RET, . 5 0 Y 5 n EU: n * 
1 a OI J ¶ ES WE — a Ss, n * FINE COMP — e $932 


99% ²˙ AAA 


F 
. . — 5 3 


Fr < en EAN = Dn = 1 
n 5 RRR c I i Phu 
# Ro OS — * y y Ns 
i A 


22 ĩ SO Ou or OE INE F - 9 CER ; "Fe 
PPE fat BIN Br TL oh TEL e JJ ˙ ĩ˙ oe oaks Ihe: 7 r nenn. . 
r 2 A N SEPT NO ESE a Ee Pt ISL ee ng I EN Og OUR c Er IT PUREE — 5 
INT 8 T * 8 7 r r 7 . . 


No. LXV. | November 24. 1761. 
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S HAN 
Againſt 
FARQUHAR. 


The objection, 7 hat a bill was granted on deathbed without value, in or- 


ger to conſtitute a legacy ; ; and that it was not ſubſcribed by the drawer 
till after the accepter's death, not relevant againſt an onerous aſſignee. 


DwAR D SHAW on deathbed drew a bill upon himſelf for L. 20 
Sterling, and accepted it payable to David Shaw at the Whit- 
ſunday following. This bill he delivered to a third perſon for Da- 
vid's behoof ; and, afrer Edward's death, it was delivered to David, 
who, after he had put his name to it as drawer, indorſed it for va- 
lue to Farquhar. Farquhar brought a proceſs for payment before 


the ſheriff, and recovered decreet. Edward Shaw ſuſpended, and re- 


peated a reduction upon the following grounds: 
Primo, As the bill was not ſigned by the drawer till after the ac- 
cepter's death, it is void and null. A bill is either to be conſidered as 


a mutual contract betwixt the drawer and accepter, or as a mandate 


by the drawer upon the accepter. If it is conſidered as a mutual 


contract, it is not compleat until both parties have ſigned it; and if 
one of them dies, it cannot thereafter be compleated by the ſub- 


{ſcription of the other party. If it is looked on as a mandate, it muſt 


be ſubſcribed by the drawer before the death of the perſon on whom 
it is drawn. Upon theſe principles the court decided, gth February 
1711, Brand contra Anderſon; and 27th July 1738, Henderſon con- 


ira Davidſon. 

Anſwered for Farquhar : That David Shaw is expreſsly mentioned 
in the bill as creditor and drawer ; and, 240, That he put his name 
to it the moment it came into his hand, and before the indorſation; 
and that it is ſufficient, if a bill is ſigned by the drawer before it is 
produced in judgment, tho' it ſhould be after the death of both the 
creditor and accepter, as is proved by Mr Erſkine's opinion in his 
Inſtitutes, p. 283. ; and by the deciſion Elias Cathcart contra Hender- 


ſon, 25th November 1748. 


240, This bill was granted on deathbed without value, in order to 
conſtitute a legacy; and therefore muſt be void. 


Anſwered, That the bill was delivered to a third perſon before the 


accepter's death for the drawer's behoof, and no deed after delivery 


1s preſumed to be a donatio mortis cauſa. Neither was it entirely 


without value; for it is proved that David Shaw had laid out a ſmall 
ſum of money for the accepter, and had done ſeveral pieces of ſer- 
vice for him; L. 19. § 7. 4. De donat.; and 4th June 1709, Burden 


contra Oliphant. 
The 
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The principal defence inſiſted upon for Farquhar againſt the re. = 
duction was, That, tho' what is above pleaded for Shaw were well 


founded, theſe exceptions are not relevant againſt him as being an a 
onerous indorſee : That no objection to a bill can be pleaded againſt PE 
an onerous indorſee, but what appears ex facze of the bill, unleſs it = 2 
ſhall be proved that he was in the knowledge of that objection, ch 
which cannot be pretended in the preſent caſe. Thus an objection, 00 
that a bill of L. 40 was granted for a game-debt, was repelled when ex 
pleaded againſt an onerous indorſee, 26th January 1740, Nielſon FF” 
contra Bruce. It may perhaps be true, that the excEptions of falſe. w. 
hood, or vis et metus, are relevant againſt an onerous indorſee ; be- du 
cauſe, in ſuch caſes, there is no bill granted; but, in the preſent 55 
caſe, the bill was voluntarily and legally conſtituted, and intended ch 
by the drawer to be effectual. = 
Anſwered for Shaw : That the bill in queſtion was null and void 1 po 
for the reaſons above pleaded ; and this muſt affect the onerous in- MW 
dorſees, as well as the exception of falſehood, or vis et metus. That SM 
whatever might be the law with regard to a bill granted in commerce fo 
among merchants, the ſame privilege cannot be allowed to a bill in- S 
tended only as a ſecurity. The law has faid, that a legacy or dona- W 

tio mortis cauſa cannot be conſtituted by a bill, bearing to be granted | 
for value; and therefore, the bill in queſtion labours under as clear . 
a nullity as if it had been forged or extorted by force. it 
© The Lords found the objections proponed againſt the bill not FE 
competent againſt an onerous indorſee; and therefore aſſoil- de 
* zied from the reduction, and found expences due. P. M, 1 
Act. Wight, Alt. Will. Wallace junior. Clerk Pringle. wh 
N in 
con 
No. LXVI. | November 27. 1761, 

WILLIAM GORDON, Truſtee for KATHARINE and ANNE 
MAI TLAND, 
| Againſt 

Major ARTHUR MAITLAND of Pittrichie. Ne 


Penalty in a bond allowed only to the extent of the expence of diligence 
uſed in putting the decreet obtained by the creditor into execution. 


Ajor MAITLAND having, by decree of the court of . 

affirmed in the houſe of peers, being found liable to Katha- 

rine and Ann Maitland in the ſum of 19000 merks, and annualrent 

due thereon, contained in a bond granted to them by their brother 
Mr Charles Maitland, 2% a fifth part more gf, penalty in terms of the 

ſaid bond; he was charged with horniag at the inſtance of William 

Gordon their truſtee, to make payment of the whole. 
The Major paid the principal ſum and annualrents ; but ſuſpend- 


£0 the charge guoad the Pony ; ; and z a ted, That the charger could 
recover 


( 152 
recover no more of it than would defray the expence of diligence uſed 
upon the decreet. EE : | 
Anſwered for the charger: Imo, His conſtituents laid out a more 
conſiderable ſum than the whole penalty charged for in obtaining a de- 
cree of the court for payment of their proviſions; and as in ſtrict law, 
the penalty in a bond is as much due as either principal or intereſt, 
ſo equity can never interpoſe further than to reſtrict it to the neat 
expences diſburſed, and the damage ſuſtained by the creditor through 
want of his money at the ſtipulated term of payment. 24, As the 
words of the decree are expreſs finding the ſuſpender liable in the 
ſiums contained in the bond of proviſion, with a fifth part more than 
the ſaid reſpective ſums of” penalty, in terms of the ſaid bond; and as 
this decree was ſimply affirmed, the ſuſpender muſt be liable for the 
whole penalty, unleſs he can ſhow, that the court of ſeflion has a 1 
power to review the judgement of the Houſe of Peers; and the only # 
remedy now left to him 1s to apply to that moſt honourable Court, 4 
and pray for an explanation of their judgement in this particular, or [ 
for a ſpecial reference to the court of ſeſſion to reconſider that part of 2 
their interlocutor by which they decerned againſt him for the pe- 
nalt x 4 a | os 4 8 2 | 4 
| Replied : The judgement of the houſe of peers could not make the de-- | | 
cree of the court of ſeſſion broader than it was originally; and though | 
it is common for the court of ſeſſion, in caſes of this nature, to de- f 
cern for the penalties as well as the other ſums contained in the 9 
| 
0 


deeds to which they are adjected; yet it has always been underſtood, 

that the creditor could recover no more out of theſe penalties than 7 

would anſwer the expences laid out by him in carrying the decreet | ] 
into execution; and ſo it was expreſsly found in the caſe of Young 

contra Allan, anno 1757. | | | 
The Lords found the letters orderly proceeded quoad the ex- 

© pence of diligence incurred fince the decree of the court of 


* ſeſſion ; but ſuſpended the letters guoad the remainder of the 


penalty.“ | 0 
For the charger, Wight, Ferguſin. Alt. Burnet. Clerk Puſtice. | 
No. L XVII. EY : December 8. 1761. 
Mr MICHAEL MENZIES: 
Againſt 


The CREDITORS of GILLESPIE.. 


Adjudication of a wife's lands proceeding on her perſonal obligement con- 1 
tained in an heritable bond granted by her and her huſband, is null, fo 1 
far as it adjudges the lands ; but effetual to carry the huſband's in- d 
tereſt in the rent. 


N the caſe of M*Menzies againſt the creditors of Gilleſpie, 15 i 


a queſtion occured concerning the effect of an adjudication 
| | which 


( 152 ) 


which Gilleſpie had obtained of the lands of Greenhill in No 
vember 1723, proceeding upon an heritable bond of corrobo- 
ration, granted in 1720 by Mary Young and her huſband Alex. 
ander Renton, for the ſum of L.5333: 6:8 Scots, bearing an obli- 
gation to infeft in an annualrent forth of the lands of Greenhi 
the property of Mary Young ; and alſo a perſonal may r to re- 
| pay the principal ſum and annualrents, in caſe Gilleſpie ſhould rather 
| | chuſe to have his money than retain the ſecurity ; upon which perſona] 
obligation he adjudged, and entered into poſſeſſion of the eſtate. 
Oljected by M Menzies: That Mary Young's perſonal obligation, 
b while ve/tita viro, was void and null; and conſequently the adjudi- | 
; cation of her eſtate proceeding on chis null obligation, muſt like ways 
be ineffectual. 
Anſwered for the creditors : It is indiſputable, that a wife can, with 
conſent of her huſband, diſpone her lands at pleaſure : She can grant 
annualrent-rights out of her lands: She can likeways wadſet them; 
and in both caſes, it will follow from the nature of the thing, that 
ſhe can grant clauſes of requiſition in theſe rights, in order to intitle 
the creditor to call for his money, which, in default of payment, 
will intitle him to adjudge the eſtate. It is true, fhe can grant no 
obligation to be the ground of an action againſt her perſon; but this 
does not hinder her from granting obligations which may be effectual 
to produce action againſt her eſtate. And indeed it would be incon- 
gruous to ſay, that a wife could grant an heritable bond over her 
eſtate in ſecurity of a ſum of money; and yet, that the creditor 
{hould not have it in his power, upon her refuſal to pay, to ad- 
judge that eſtate. Accordingly, a bond granted by a wife, ante 
matrimonio, with conſent of her huſband, was ſuſtained, becauſe 
the creditor had granted back-bond, that he was only to make 
uſe of it to lead an adjudication ; Stair, January 23. 1678, Bruce 
contra Pattiſon. It is by no means a rule, that every perſonal obliga- 
tion of a married woman is intrinſically null and void; there is only 
competent to her an exception againſt the debt which will protect 
her from being made perſonally liable; but ſtill it is the foundation 
of an action which will have the effect of attaching her eſtate, as ap- 
pears from the above deciſion, and may even in ſome caſes, be made 
effectual againſt her perſon; for example, if the ſhould homologate the 
obligation after the marriage is dillolved, or if it was granted for an 
onerous cauſe, or to take effect only after death; Dict. v. 1. p. 399. 
There is nothing in the law that denies the proper effect of legal di- 
ligence againſt a wife's eſtate, upon any perſonal obligation relative ( 
to her eſtate : Thus, for example, if the is an apparent heir in an e- 
ſtate, ſhe can grant a truſt-bond to be the foundation of making up 
titles to it by an adjudication : For the ſame reaſon, where a wife, £ 
with conſent of her huſband, grants a diſpoſition of her lands with 
an obligement to infeft, but without procuratory and precept, this 
obligement may be made the foundation of an adjudication in imple- 
ment, being the natural reſult of that power a wife has to diſpoſe of 


17* * ; Stair, December IS. 1665, Ellics contra Keith, m"_ 1 
7 the . 
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ciſions, between the 1716 and 1725, collected in the dictionary, vol. I. 


pages 398, 399. And, wherever creditors have attempted to lead ad- 


judications upon a wite's perſonal obligation, contained in an heritable 
bond granted by her, their adjudication has been found void, though 
the heritable ſecurity was ſuſtained ; 14th June 1715, Kerr. 
25th November 1760. The Lords found the decreet of adjudica- 
tion of the lands of Greenhill, led at the inſtance of John Gil- 
leſpie in November 1723, againſt Mrs Renton, void and null; 
and reduced accordingly.” l 
The creditors afterwards inſiſted, That, although the adjudication 
was reduced, on the nullity arifing from the wite's perſonal obliga- 
tion; yet it ought ſtill to be ſupported, in ſo far as led upon the huſ- 


band's bond, and in ſo far as it adjudged his intereſt in the rents 


during the marriage. 
27th January 1763. * The Lords find the plea now made, That 
Gilleſpie's adjudication may be ſuſtained, ſo far as concerns 
© the intereſt of the huſband, competent and relevant; and that 
the intromiſſions had by Gilleſpie, during the huſband's life, 
are to be aſcribed to the accumulate ſum in that adjudication.” 
And, upon a reclaiming petition and anſwers, * Adhered.“ 


For the creditors, Lockhart and M. Queen. For Menzies, James Ferguſon and [lay 
Campbell. 7 | 


No. LXVII. | November 25. 1701. 
ARCHIBALD DOUGLAS of Douglas, Eſq; and his Tutors, 


Againſt 


GEORGE JAMES Dvxe of HAMILTON, and his Tutors; and 
DUNBAR EA RTL of SELKIRK. 


Special ſervice of the heir of inveſtiture cannot be ſtopped by an heir of 
proviſion under a perſonal deed, to which he has made up titles by a 


general ſervice. a 


\ RCHIBALD Duke of Douglas was infeft in his eſtate wpon a 


male 


charter from the crown in 1707, in favour of himſelfandtheheirs- . 
oh kak 


there ſeems to be no reaſon why a creditor, to whom ſhe has granted an 
infeftment of annualrent, with a clauſe of requiſition, ſhould not have 
the ſame power of making ſuch obligation effectual againſt her eſtate. 
Replied, It is laid down in our law-books as an immemorial part of 
the conſuetudinary law of this country, That a woman wveſtita viro 
cannot be perſonally bound for payment of any ſum of money; Stair, 
tit, Conjugal Obligations, F 16. ; Dictionary, vol. I. p. 398. And if the 
obligation is void, ſo muſt alſo be the diligence that follows upon it ; 
and accordingly, adjudications upon bonds granted by married wo- 
men have always been found void ; as appears from a number of de- 


TC hk 


male of his body; whom failing, to the heirs called by. deeds exe- 
cuted by his father. | | | 
In 1759, the Duke became bound to ſettle his eſtate upon his heirs. 
male of that or any ſubſequent marriage; whom failing, upon the heirs. 
female of the marriage ; whom failing, to ſuch heirs as he had named, 
or ſhould name in the ſettlements made, or to be made by him; and, 
failing thereof, to his own neareſt heirs and aſſignies whatſoever. 
Upon the 11th July 1761, the Duke executed an entail, in which 
he granted procuratory for religning his eſtate in favour of himſelf 
and the heirs whatſoever of his body; whom failing, the heirs wwhat- 
ever of the body of the deceaſed Fames Marquis of Douglas his father ; 
whom failing, Lord Douglas-Hamilton ſecond ſon of the deceaſed 
James Duke of Hamilton ; whom failing, other ſubſtitutes. £ 
The Duke, of the ſame date, having no heirs of his body, nor pro- 
ſpec of any, made a deed of appointment of certain tutors and curators 
to Archibald Stewart, a minor, ſon of Lady Jane Douglas, his Grace's 
ſiſter, as the perſon who was to ſucceed to him, failing iſſue of himſelf, 
The Duke died before the end of that month, and the ſaid Archibald 
Stewart, now Douglas, took out a brieve from the chancery, in order to 
be ſerved heir of proviſion in general to him upon the deed 11th july 
1761. This ſervice having come before the macers in September {aid 
year, a proof was led of his propinquity, and compearance was made 
for the Duke of Hamilton and the Earl of Selkirk; the former of 
whom had purchaſed a brieve for being ſerved heir-male and of provi- 
ſion to the Duke in his lands of the earldom of Angus, barony of Dud- 
hope or Dundee, and Bothwell, and Wandell, as deviſed to heirs-male 
by the feudal inveſtitures of the eſtate. The other competitor, Lord 
Selkirk, had alſo taken out a brieve for being ſerved heir of tailzie and 
proviſion to the Duke of Douglas 1n the eſtate of the earldom of An- 
gus, and in the barony of Dudhope, which he maintained were deviſ- 
ed in his favour, in the event which had happened, by the inveſtitures. 
Mr Douglas having been ſerved by the inqueſt, as heir of proviſion 
under the tailzie 1701, a proteſtation was entered on the part of the 
Earl of Selkirk, that the ſervice ſhould not be retoured by the macers 
to the chancery, till the Earl ſhould be heard upon his claim to the 
eſtate. The counſel, however, for Mr Douglas moved, that his ſervice 
ſhould be retoured to chancery in the common form; which was ac- 
cordingly done; and Archibald Douglas having thereby acquired 
right to the procuratory in the tailzie 1761, put up a fignature in 
exchequer for a charter of reſignation of the eſtate, in order that he 
might compleat a feudal title thereto. | 
The Duke of Hamilton and Earl of Selkirk raiſed actions of reduc- 
tion and declarator before the court of ſeſſion, for aſcertaining their 
rights to the abovementioned parts of the eſtate ; and having likewiſe 
brought forward their brievesto be ſerved in ſpecial upon the inveſtitures 
as above, the ſame came before the macers on the 13th of November 
1761, when compearance was made for Archibald Douglas, who objefed, 
That theſe ſervices could not go on ; becauſe, ſuppoſing the claimants 
were truly heirsof the inveſtitures, (which indue time he would diſpute); 
yet the Duke of Douglas having, by his entail 1761, granted procura- , 
| tory 
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„ 
tory for reſigning his eſtate in favour of himſelf, and a certain ſeries of 


heirs ; and Mr Douglas having already been ſerved and retoured heir of 


proviſion under that deed, whereby he had carried the procuratory,and 
was in cur/u of executing the ſame, and thereby eſtabliſhing the feudal 
right in his perſon ; the claimants could not inſiſt to be ſerved heirs in 
ſpecial, in an eſtate which ſubſtantially belonged to him, and which at 
any rate would fall to be reſtored to him as ſoon as his title was com- 
pleated by infeftment. | 

On the other hand, it was contended for the claimants, That the 
deed 1761 being only perſonal, the lands remained ix hereditate jacente 
of the Duke of Douglas; and the heirs of the former inveſtitures were 
intitled to veſt the fendal right in their perſons by ſpecial ſervice and 
infeftment, even though they ſhould afterwards be obliged ro denude 
of that right; but they were hopeful they would not be obliged to de- 


nude, as they contended, that the deed 1761 was ultra vires, and exe- 


cuted on death-bed ; and that their right upon the former ſettlements 


of the family was preferable. 
The Lords aſſeſſors having taken the debate to report to the court of 


ſeſſion, it was there taken for granted in the argument, that the Duke of 


Hamilton and the Earl of Selkirk were the heirs-apparent of the inveſ- 
titures ; and the queſtion debated was, Whether or not Mr Douglas, 
upon his general ſervice and retour, as heir of proviſion, under the laſt 
deed 1761, not yet compleated by charter and ſeiſin, had a title to ſtop 
the ſpecial ſervices of the heirs-apparent of the inveſtitures. 


Argued for Mr Douglas : By the deed 1761, and ſervice following 
thereon, he has a perſonal right to the lands, which he can at pleaſure 


eſtabliſh into a feudal right, by executing the procuratory ; and it is 
of no conſequence, whether this deed was granted on death-bed or 
not; for {till it is a good deed, and confers a valid and effectual right 
to the eſtate, till it be taken out of the way by reduction, which can- 
not be done without a regular proceſs for that purpoſe : Neither can 
the Duke's powers to execute this deed be challenged in hoc fatu. The 
deed is ex facte good, and muſt be fo held till ſet aſide by reduction. 

Had Mr Douglas's right under this deed been compleated by infeft- 
ment, this would have taken the lands out of the Hereditas jacens of the 
late Duke, and muſt therefore have effectually barred any perſon from 
ſerving heir in ſpecial in theſe lands; and if ſo, it ought not to make 
any difference that the charter and infeftment are not yet expede, as he 
is In c1r/a of obtaining them. Nothing remains i hereditate jacente of 
the Duke, but the form of an infeftment, or nominal fee of the eſtate. 
The ſubſtantial right is already in the perſon of Mr Douglas, and he 
can compleat his feudal title without any aid or intervention of the 
heir; ſo that no reaſon occurs why the heir of former inveſtitures 
ſhould be allowed to incumber the eſtate with taking an infeftment, 
by which he can carry nothing real, and of which he muſt denude 
the next moment: Fruftra petit qui mox eft reſtiturus. 

A perſonal right to lands is a good title againſt the granter and his 
heirs. Suppoſe the Duke of Douglas had ſold his eſtate to an onerous 
purchaſer, and granted a diſpoſition, with procuratory and precept, and 


that the diſponee had not taken infeftment during the Duke's life, the 
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Duke's heir would not have been allowed to compete with the diſponee, 
The heir, in ſuch caſe, is no doubt in condition to verify the heads of 
his'brieve, and to carry a nominal fee by ſervice ; but, where he is 
oppoſed by the perſon having the ſubſtantial right, and with whom 
he could not compete in an action of mails and duties, it would be un- 


juſt to allow him to be ſerved, and to take infeftment in an eſtate in 


which he has no real intereſt. The diſponee may, without infeftment, 
purſue a removing againſt the diſponer, who cannot object to the want 
of an infeftment in the perſon of him whom he is bound to put in 
poſſeſſion: And as the heir can never have a ſtronger right in the ſub- 
ject than the predeceſſor to whom he claims to be ſerved, ſo neither 
can he be allowed to object to the want of an infeftment in the per- 
ſon of him who has right by a diſpoſition from the predeceſſor. See 
the caſe of Sir Alexander Don, 28th November 1712, obſerved by 


Forbes; and the caſe of the Earl of Crawford and Hugh Crawford a- 


gainft Mary Ure, 1oth January 1755, Faculty collection. 


Neither is it neceſſary that the claimants ſhould be ſerved in order 
to give them a title to earry on their actions of declarator and reduction. 
For, in the place, Mr Douglas is willing to debate the point of right 
with them upon the title of their apparency. 2dly, An apparent heir 


may reduce upon the head of death- bed; and the claimants may alſo, 
without any ſervice, inſiſt upon their challenge of the Duke's want of 
Rowers, upon account of his being under fetters and limitations in their 
favour. This gives them a jus credit, by which they may challenge all 


acts of contravention in their own right; and a ſervice to the predeceſ- 
ſor who contraveened, ſo far from being of any uſe, would rather bar 
them from challenging; Faculty collection, 3d February 1753, Doug- 


las of Kirkneſs. 

Anſwered for the claimants : A diſpoſition executed by the late Duke 
remaining at his death a perſonal uncompleated right, cannot have the 
effect to {top their ſervices as heirs in ſpecial under the inveſtitures by 
which the Duke held his eſtate, and died laſt veſt and ſeiſed therein. 
Such perſonal right could not diveſt the Duke of his infeftment; the fee 
remained in him till his death, and is now in hereaate jacente of him, 
and the claimants are undoubtedly intitled to have their brieves, for 
ſerving them heirs in that fee, cognoſced and tried, whatever right the 
heir of proviſion under the perſonal right may afterwards have to.make 


them denude thereof in terms of the diſpoſition. If the claimants of- 


fer to verify the heads of their brieve, their ſervice cannot be ſtopped 
upon the pretence of a third party's right, unleſs that right is ſuffi- 
cient to diſprove one or other of the heads of the brieve. The right 
under the perſonal diſpoſition, and the right of the claimants to be 
ſerved as neareſt and lawful heirs in the fee, are not inconſiſtent ; and 
therefore the diſpoſition can be no obſtacle to the ſervice. 


It is no good objection to an heir's ſervice, That it is /74/tra, and that | 


he will reap no benefit from it. The heir muſt judge of that himſelf. 
If he ſhall afterwards be obliged to denude in favour of the diſponee, 
the law muſt have its courſe; but that is no reaſon why he may not ſerve, 
if he think fit ſo to do. It may be alſo vain for an heir to ſerve to an 


eſtate that 1s exhauſted with debt, or which his Predeceſſor has ee, 
boun 


( 387 3} 


zound to alienate. But neither of theſe are objections againſt the ſer- 
vice, if he thinks fit to carry it on. Beſides, the ſervice may be uſeful 
for other purpoſes. A man may need it to enable him to make ſettle- 
ments. A ſpecial ſervice includes a general one eju/dvem generis ; the 
heir will thereby have right to all ſubjects falling to him as general 


heir; and though he may not be able, at the time, to point out other 


ſubjects or rights which will fall to him as general heir, yet that can be 
no objection to his ſervice; ſuch ſubjects or rights may afterwards be 
diſcovered: And, as it is of the greateſt importance for every man to 
veſt in him the rights and ſubjects of his predeceſſor quamprimum, the 
law will not allow his ſervice to be impeached by a third party, who 
pretends no ſort of title to compete with him in his ſervice. To ſtop 
the ſervices of heirs, is a matter of very great delicacy. 

Further, The claimants are not bound in hoc fatu to debate, whether 


chey will be obliged to denude or not. When they are ſerved, and the 


proper action is brought againſt them for that purpoſe, it will then be 
time enough to give reaſons why they are under no obligation to Ne- 
nude: But-ſurely it is prepoſterous to enter into that debate at preſent. 
t is enough to ſay, that the fee is not full, and that they are intitled to 
fill it. Fruſtra petit, &c. is a maxim of equity rather than of law: And 


it is a good anſwer, if the claimant can ſay, I will not reſtore; or 


this is not the proper time and ſhape for diſcuſſing the queſtion, Whe- 


ther he is bound to reſtore or not? Caſe of Sir James Suttie contra 
Duke of Gordon, Dictionary, voce Service of Heirs, page 371. | 
Neither is it ſufficient to ſay, That Mr Douglas is in cur/u diligentiæ 


in order to compleat his titles. The claimants are alſo in cur/u; and 


there can be no juſtice in ſtopping the courſe of their ſervices, in order 


to give him an opportunity of getting the ſtart of them. His title muſt 


be taken as it ſtands, not as it hereafter may be improved by further 


diligence. 


The Lords repelled the objection, and remitted to the macers to 


proceed in the ſervices of the Duke of Hamilton and Earl of Sel- 
© kirk,” | | 
For Mr Don glas, Hamilton. Gordon, Burnett, Montgomery, Garden, M Queen, Rae, Ulay 
Campbell, Alexander Murray. | 


For the Duke of Hamilton, Leckhart, Sir John Stewart, John Campbell junior, Walter 
Stewart, William Fohnſtone, Sir Adam Ferguſon. | 


For the Earl of Selkirk, Advocatus, Sir David Dalrymple, Patrick Murray, Wight, Cre/die. 
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No. LXIX. November 28. 1761. 


CEORGE-F4MES Duke of Hamilton and his Tutors, and DUN. 
BAR Earl Selkirk, | 


Ageialt 
ARCHIBALD DOUGLAS of Douglas, Eſq; 


1. Heir of line and of proviſion, under a perſonal deed, containing procuratory 
and precept, having expede a general ſervice, and being in curſu of ob. 
taining a charter and infeftment, and having appointed factors on the 

eſtate, a ſequeſtration applied for by the heir-male and ſuppoſed heirs of 
inveſtitures, claiming under former ſettlements, and challenging the laſt 
deed, was refuſed. 2. Iuſbection of the charter-cheſt refuſed. 


RCHIBALD Duke of DOUGLAS was infeft in his eſtate upon 
a charter from the crown in 1707, in favour of himſelf, and 
the heirs-male of his body ; whom failing, to the heirs called by deeds 
executed by his father, | | 
In 1759, the Duke became bound to ſettle his eſtate upon the heirs- 
male of that or any ſubſequent marriage; whom failing, upon the heirs- 
female of the marriage; whom failing, to ſuch heirs as he had named 
or ſhould name in the ſettlements made or to be made by him; and 
failing thereof, to his own neareſt heirs and ailignees whatſoever. 


Upon the 1 ith July 1761, the Duke executed an entail, in which he 


granted procuratory for reſigning his eſtate in favour of himſelf and 
the heirs whatſoever of his body; whom failing, the heirs whatſoever of 
the body of the deceaſed James Marquis of Douglas, his father; whom 
failing, Lord Douglas-Hamilton, ſecond ſon of the deceaſed James 
Duke of Hamilton; whom failing, certain other ſubſtitutes. 


The Duke, of the ſame date, having no heirs of his body, nor pro- 


ſpect of any, made a deed of appointment of certain tutors and curators 
to Archibald Stewart, a minor, ſon of the deceaſed Lady Jane Douglas, 
his Grace's ſiſter, as the perſon who was to ſucceed to him, failing 1t- 
{ue of himſelf. | 

The Duke died before the end of that month ; and the ſaid Archi- 
bald Stewart, now Douglas, took out a brieve from the chancery, in 
order to be ſerved heir of proviſion in general to him, upon the deed 
11th July 1761; and this ſervice having come before the macers in Sep- 
tember ſaid year, a proof was led of his propinquity, and compearance 
was made for the Duke of Hamilton and the Earl of Selkirk, the for- 
mer of whom had purchaſed a brieve for being ſerved heir-male and of 
proviſion to the Duke in his lands of the earldom of Angus, barony of 


Dudhope or Dundee, and Bothwell, and Wandell, as devifed to heirs- 


male by the feudal inveſtitures of the eſtate: The other competitor, Lord 


Selkirk, had alſo taken out a brieve, for being ſerved keir of tailzie and 


proviſion to the Duke of Douglas in the eſtate of the earldom of Angus, 


and 


E 


and in the barony of Dudhope, which, he maintained, were deſcendible 
to him by the inveſtitures. 


Mr Douglas having been ſerved by the inqueſt as heir of proviſion 


under the tailzie 1701, a proteſtation was entered on the part of the Earl 


of Selkirk, That the ſer vice ſhould not be retoured by the macers to the 


chancery, till the Earl ſhould be heard upon his claim to the eſtate. 


The counſel, however, for Mr Douglas moved, That his ſervice 
ſhould be retoured to the chancery in the common form; which was ac- 
cordingly done; and Archibald Douglas having thereby acquired right 


to the procuratory in the tailzie 1761, put up a ſignature in theex- 


chequer for a charter of reſignation of the whole eſtate, in order that 
he might compleat a feudal title thereto. He alſo entered into poſſeſ- 
ſion, by appointing factors, and performing ſome other acts of pro- 


perty. 


actions of reduction and declarator before the court of ſeſſion, for aſcer- 


taining their rights to the above mentioned parts of the eſtate; and 
having likewiſe brought forward their brieves to be ſerved heirs in ſpe- 
cial upon the inveſtitures as above, the ſame came before the macers 


on the 13th November 1761, when compearance was made for Archi- 


bald Douglas, who objected to their ſervice; and the debate was report- 


ed to the court of ſeſſion upon the 19th November. 


While the above matter was in dependence, a petition was given in to 


the court of ſeſſion for the Duke of Hamilton, and another for the Earl 
of Selkirk, praying to ſequeſtrate the earldom of Angus, and other ſub- 
jects in competition between them and Mr Douglas; and to appoint 
a factor for uplifting the rents till the iſſue of the competition: And to 
theſe petitions anſwers were put in for Mr Douglas. 


Argued for the petitioners : There is neither reaſon nor juſtice, that, 
in queſtions of this kind, where the right of ſucceſſion is claimed by dif- 


| ferent parties, and the matter rendered litigious by a competition of 
brie ves, the one party ſhould be allowed ſo great an advantage over the 
other, as to be let into poſſeſſion of the eſtate. All parties are upon an 
equal footing ; and, until the queſtion of right is determined, the eſtate 
ought to be ſequeſtrated, and a curator bonis appointed. The uſual form 
of procedure in ſuch caſes, is to raiſe and repeat in theſervice ſummonſes 
of declarator and reduction, to be the foundation of the Lords aſſeſſors 
reporting to the court the debate upon the point of right. Such ſum- 
monſes have been accordingly raiſed in the preſent caſe, and the compe- 


tition may be brought to a ſpeedy determination; but, mthe meantime, - 
it is not reaſonable that either party ſhould have the benefit of poſſeſ- 


lion, 


Anfewered for Mr Douglas When the queſtion of right comes to be 


debated in the proper ſhape, he will be able to ſhow, that the former 
ſettlements and inveſtitures ſtand in his favour : But, independent of 
theſe, he maintains, that, as heir of line and of proviſion, ſerved and re- 


toured upon the deed 1761, and lawfully in poſſeſſion, he is entitled to 


hold that poſſeſſion until the rights of the contending parties are finally 
judged and determined, 


The Duke of Hamilton and Earl of Selkirk in the mean time raiſed © 


Mr- 


( wo ) 


Mr Douglas, in the /i place, has, by his ſervice as heir of proyi. 


ſion to the Duke upon his laſt deed in 1761, carried right to the procu- 
ratory in that deed, and is veſted in the perſonal right to the lands, which 
gives him a good title of poſſeſſion againſt the granter of that right, and 
againſt every perſonclaiming as heir under him. He is in the ſame caſe 
with a diſponee, whoſe want tof infeftment cannot be challenged by the 
diſponer or by his heir. The diſponer is obliged to put him in poſſeſſion 
though his right be only perſonal ; and therefore the diſponer's heirs 
cannot. diſpute the poſſeſſion with him. 

Neither does it make any difference that thedeed 17061 is ſaid to have 
been on death- bed. A deed granted in theſe circumſtances is not null by 
the law of Scotland, it is only liable to be challenged by the heir, who 
ſhall inſtruct a proper title ſo to do, and who brings a regular proceſs for 
that purpoſe ; but, in the mean time, the deed 1s held to be good, and 
will afford an andoubted title to poſſeſs. 

Further, Mr Douglas is not only heir of proviſion ſerved and retoured 
upon the laſt deed 1761, and whoſe titles will ſoon be compleated by 
charter and infeftment, but he is the apparent heir of line, called as ſuch 
to the ſucceſſion, by the contractof marriage 1759, failing any nomina- 
tion; and he 1s likewiſe in the lawful poſleſſion of the eſtate, intitled to 
continue that poſſeſſion till the ſame be evicted from him in the regular 
courſe of law, by ſome perſon having a better right. 

The Lords refuſed to ſequeſtrate in hoc ſtatu. 

Thereafter, applications were made by the Duke of Hamilton and 
the Earl of Selkirk, for acceſs to the charter-cheſts and papers of the 
late Duke of Douglas, and to have it found that Mr Douglas had no 
preferable right to the keys and cuſtody of the charter-room, and o- 
ther repoſitories. It was an/wered for Mr Douglas, That, as heir of 
line and proviſion, ſerved and retoured to the Duke, and in poſſeſſion 
of his eſtate, he had right to the cuſtody of his] papers, land that no 
man could be obliged ro ſhow his charter-chelt per aver/ronem ; though, 
if any particular writing was called for by a perſon having an intereſt in 
it, he might be forced as a haver, or in a proceſs of exhibition, to ex- 
hibit ſuch paper; Dictionary, vol. I. p. 282.; caſe of Francis a 
tra Lord Napier; and caſes of Hamilton of Dalziel, and competition 
for the eſtate of Balnagown. 


The Lords refuſed the deſire of both petitions.” . 


For Mr Douglas, Hamilton Gordon, Burnet, Montgomery,, Garden, M ucen, Rae, Ila 
Campbeil, Alexander Murray. 

For the Duke of Hamilton, Lockhart, Sir John Stewart, John Campbell j e Walter Stecu- 
art, William Febnfton, Sir Adam Ferguſon. 

For the Earl of Selkiy Advocate, dir David Dalrymple, Patrick Murray, Wight 
Creſbie. 


No. LXX, December 17. * L, 


ARCHIBALD TROTE ER, 
Againſt 


Meſſrs M URDOCH, COCHRANE, and CO. Bankers in \ Glaſgow, 


1. Private Banking-company, not paying their notes, liable for intereft and 
coſts of ſuit. 2. If alſo liable for damages. 
A RCHIBALD TROTTER brought an"ation, againſt Meſlrs 


Cochrane and Murdoch, and the other proprietors of one of the 
gy 
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Glaſgow banks, ſetting forth, That he had applied to the bank for pay- 
ment of above three thouſand pounds Sterling of their notes: That they 
had offered him payment in fixpences ; but, in making payment, their 
ſervants had proceeded in a way deſignedly evaſive and flow: That they 
had miſcounted the money, on purpoſe to have apretence for counting 
ir over again; had quitted him, in order to pay other people, and by 
many other arts, had protracted his payments ; on which account he 
had taken a proteſt againſt them ; and he concluded for payment of 
the ſum, with intereſt, from the date of the proteſt, coſts of ſuit, and 
damages. | | 

The defence pleaded for the banking- company was, That Trotter was 
ſent to, and ſettled at Glaſgow by thedirectorsof thetwopublic banks at 
Edinburgh astheiragent, inorder topickup thedefendersnotes, and then 
to make ſudden runs upon them, in order to ruin their credit : That in 


{uch acaſe, it was their rightto defend themſelves by every legal method 


againſt ſo invidious an attack: That payment in fixpences was a legal 
tender : That they were not obliged to keep all their ſervants employed 
in making payments to him only ; and that therefore they could not be 
liable for any thing further than payment of the notes. 


240, Suppoling there had been an abſolute refuſal to pay, they could 


not be liable for damages; becauſe, being only a private banking-com- 
pany, though thirty in number, they were in the caſe of any private 
debtor by bill or note, who, if he refuſes payment, can only be ſued 
for the debt, intereſt, and expences, but not for damages. 

The Lords found the action relevant for payment of the principal 

« ſum, intereſt, and expences of procels.' X 

N. B. As the defenders did not reclaim againſt this interlocutor, it 
became final quoad the purſuer's demand for intereſt and coſts of ſuit : 
But, the purſuer having reclaimed, and inſiſted for damages, the Lords 
ordered his petition to be anſwered. This point, however, never came 
to a diſcuſhon, as the ſuit was carried out of court by a ſub- 


miſſion. | J. . 
Act. Ferguſon, Lockhart, Garden. Alt. Advocatus Montgomery, Fabn Dalrymple. 
No. LXXI. ; December 20. 1761. 


ROBERT MAXWEL 
| Againſt | | 
Sir THOMAS MAXWEL of Orchardtoun. 


Proof of popery allowed, after the Papiſt's death, to affet the rights of 


a party contractiug with him, 


HE. eſtate of Orchardtoun ſtood deviſed to heirs-male. 

Sir Robert Maxwel of Orchardtoun was twice married; of his 
brit marriage he had a ſon, afterwards Sir George; and of the ſecond 
marriage, a ſon named Mungo. | | 
In his contractof marriage with Mungo's mother, he had bound him- 
lelf That all and whatſoever lands he ſhould happen to conqueſt and 
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acquire during the marriage, he ſhould take the rights thereofto him. 


© ſelf and her in liferent, and the heirs to be procreated of her body in 
fee. 

But, diſregarding the right of his eldeſt ſon, under ancient inveſtitures 
of the eſtate, and certain other rights in his perſon, and likewiſe the 
right of his ſecond ſon under the contract of marriage, he, in the year 


1727, diſponed his eſtate to truſtees, for the uſe and behoof of the heirs - 


male and female to be procreated of Mungo's body. Soon thereafter he 
died. 

At Sir Robert's death, Mungo had a ſon, Robert Maxwel, then an 
infant. 

Mungo lived and died a Papiſt; but the Grands having never been 
preſented to him, he had no opportunity of refuſing to take it. 

Upon Sir Robert's death, there were the following parties who had 
claims to his eſtate, Sir George, as eldeſt ſon, Mungo, as heir under his 
mother's contract of marriage, and Robert, under Sir Robert's truſt. 
ſettlement ; but a contract of agreement betwixt Sir George and Mungo 
was entered into in the year 1727, whereby Sir George agreed to accept 
of one part of the eſtate, and Mungo agreed to accept of the other. In 
this deed Mungo figns for himſelf, and, as taking burden for his fon 
Robert, he accepts, in full ſatisfaction of all right, title, or claim, which 
he or his ſon had by the deceale of Sir Robert; and he renounces and 
conveys 1n favour of Sir George, all right, title, &c. 8 in favour 
of him Mungo, or his iſſue by his deceaſed father. 

At this time, it was agreed, though not expreſſed in the deed, that 
the fee of Mungo s ſhare ſhould be ſecured to his ſon Robert; which 
was accordingly afterwards done by Sir George's making up titles to 


the eſtate, and then conveying Mango's ſhare to Mungo in liferent, and 
Robert in fee. This tranſaction was thought at the time beneficial for 
Mungo and Robert, as it ſecured them from the hazard of Sir George's 


getting the whole eſtate upon a competition. 

Mungo died ſome years after this tranſaction; and when Robert 
came to be of age, he brought a reduction againſt Sir Thomas Max- 
wel, ſon to Sir George, of this tranſaction, as done to the prejudice of 
his right under his grandfather Sir Robert's truſt-ſertlement.” 

Sir Thomas's defence was, That Mungo Maxwel, by his mother's 
contract of marriage, had a right of ſucceſſion to the eſtate of Orchard- 
toun, which Sir Robert had no power to diſappoint by agratuitous truſt- 
diſpoſition to another : That, as Sir Robert had not ſettled the eſtate a- 
greeable to the proviſions of that contract of marriage, no ſervice as 
heir of proviſion was neceſſary to Mungo's taking the eſtate: That, the 
right accrued to him as a jus cred, he being the heir % gnalive of the 
marriage; upon which right he could tranſact or diſpoſe of it at plea- 
ſure: And that accordingly he had, in the tranſaction of the year 1727 
conveyed to Sir Thomas all the right that was in himſelf, 

Anſwered for Robert Maxwel: Mungo Maxwel, having been a Papiſt, 
was precluded, by the ſtatute againſt Papiſts from {ſucceeding at all to 
the eſtate of Orchardtoun ; and therefore Sir Thomas could not in his 
right plead an objection to the title of another perſon, 


Replicd 


ws 


ant was admitted upon the roll. 


( 163 ) 
Replied for Sir Thomas: It is unjuſt to allow a proof of popery, after 


che Papiſt's death, to affect the rights of parties contracting with him; 


becauſe, if the objection had been made during his life, he had it in 
his power to purge the irritancy by taking the formula. 

The Lords found it proved, That Mungo Maxwel the purſuer's fa- 

© ther lived and died a Papiſt; and therefore, that it is not now 

competent to Sir Thomas Maxwel, in his right, to ſet aſide the 

truſt- diſpoſition in the year 1727, by which the eſtate was ſettled 

upon the purſuer.' J. M. 


Act. Advecatus Lockhart, Montgomery. Alt. Ferguſon, N. Stuart, John Dalrymple. Clerk Kirkpatrick. 


No. LXXII. January F. 1762. 


ALEXANDER GOL DIE of Southwick 
| | Againſt 
ALEXANDER GORDON, younger, of Campbelton. 


A charter proceeding upon a diſpoſition, bearing, That no debts contrat- 
* ed, or deeds done, or to be contracted or done, by the diſponee during 
* the life of the diſponer, without his conſent, ſhould affeft the lands dif- 
* poned, or the rents thereof, a ſufficient title for inrollment. 


T the Michaelmas meeting of the freeholders of the ſtewartry of 
Kirkcudbright, held upon the 1 3th of October 1761, Alexander 
Gordon, younger, of Campbelton claimed to be inrolled as proprietor 
of certain lands which had been diſponed to him by his father, | 
Alexander Goldie, a freeholder, preſent at the meeting, objeFed, That 
the claimant's title was altogether nominal and fictitious, and that no 
true and real eſtate was deviſed to him by the diſpoſition from his fa- 
ther, which, beſides being limited to heirs only, expreſsly provided, 
That no debts contracted, or deeds done, or to be contracted and 


done, by the ſaid Alexander Gordon, during the life of his father, 


without his conſent, ſhould ever affect the ſaid lands, or rents there- 


of: A clauſe which plainly pointed out, that the claimant had no 


eſtate at all during the life of his father. 
The claimant an/wered, That he was in the abſolute and irredeem- 


able poſſeſſion of the lands: That the clauſe of reſtriction in the diſpo- 
ſition could have no influence, as there was no expreſs prohibition 
from ſelling, and no clauſe declaring any debts contracted by him to be 


null; and that it was common for heritors to be admitted upon the 


roll, who are fettered with the ſtricteſt entails. 
Thereafter, the claimant took the oath of truſt and poſſeſſion; but 


Mr Goldie having ſtill infiited, That it appeared ex facze of the titles 
produced, that no eſtate was veſted in his perſon during the life of 


his father, the vote was put, and, by a plurality of voices, the claim- 


xx Mr 
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Mr Goldie complained to the court of ſeſſion upon the grounds A 
dove ſtated ; and, 
© The Lords repelled the objection,” A. w. 


Att. Copland. Alt. Loct hart. 


No. LXXIII. | January 7. 1762, 
-ISOBEL FERVEY 
Againſt 
FOHN and THOMAS WATT. 
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I. Execntors of a poſthumous child intitled to that child 's legitim, though 
not confirmed, notwithſtanding a general diſpgſtion by the father to bi; 
wife. 2. The wife having in her contract of marriage accepted certain 

proviſions in full of all terce of lands, or third or half ef moveables, 
the child's legitim found in this caſe to amount to one half of the moue- ; 

ables, 5 


SOBEL JERVEY, in her marriage- contract with William Watt, | 

accepted a certain annuity in full of all terce of lands, or third or 
half of moveables, which might fall ro her by the deceaſe of her huſ- = 
„band. . 

Upon the 4th of May 1754, William Watt the huſband executed a 
general diſpotition of his whole effects in favour of his wife, and na- 
med her his executrix, reſerving power to alter at any time in his life, 
and diſpenſing with the not delivery. 

William Watt died upon the 22d of January 1755; and, about fix 
weeks thercafrer, his wite was delivered of a daughter. | 

This child having lived only a tew months, John and Thomas 
Watts, brothers of William, brought an action againſt his relict, to 
account for the whole of her huſband's eſtate ; in which they inſiſted, 
that the ſettlement in her favour could have no effect, becauſe of the 
conditio fi fine liberis, But, in this plea, they. were over-ruled by the 
judgment of the court. 

They next inſiſted; That, as neareſt of kin to their defunct neice, 
they were 1ntitled to the half of the moveables as her legitim. 

This demand occaſioned two queſtions. Fiſt, Whether any legitim 

could be claimed by them ? and, fecond/y, What the extent of ſuch 
legitim ſhould be? 

Pleaded for the relict upon the firſt point : 1 it has been 
found that a father cannot, by a teſtamentary deed, diſappoint his chil- 
dren of their legitim, no teſtament has hitherto been ſet aſide, guoad 
the legitim, at the inſtance of the extrancous heirs of ſuch children. 

The intereſt of a child, and of the heir and ſucceſſor of ſuch child, ap- 
pear to be very different. A father i 1s, by the law of nature, bound to 


aliment his children; they are cherefore underſtood to have an intereſt 
i mM. 
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in his effects after his death, which it is not in his power to diſappoint. 


But as this duty reſpects only the children themſelves, their right can- 
not deſcend to their heirs, ſo as to prevent him from diſpoſing of his 


goods by teſtament. 
By the Roman law, from which the doctrine of the legitim 1s deri- 


ved, the querela ingſſicigſi teſtamenti was only competent to children and 
arents, and did not deſcend to the heirs of the children in the caſe 


of their ſurviving the teſtator, but dying ante motam querelam; L. I 5s 


77 de inofficic/o teſtam. 


When the preſent teſtament was made, William Watt had no chil- 
dren, The child which his wife afterwards brought forth was not 
then begot ; he might therefore lawfully diſpoſe of all his moveables 
at that time. It is true, that the after exiſtence of the child might in- 
title her to quarrel the deed either in whole or in part, according to 
circumitances ; but, as ſhe did not hve to do ſo, there ſeems to be no 
foundation either in law or practice for extending the power of chal- 
lenge to the purſuers, or any other extraneous heirs. If it be compe- 
tent to them, 1t muſt alſo deſcend to relations at the diſtance of ten or 
twenty degrees; n ; Nay, even to the llimus heres, And it appears not a 


little abſurd to ſuppoſe, that a father ſhould not have it in his power 
to ſettle his moveables, ſo as to prevent a donator of 2imus heres from 


taking them; nor 1s it of any moment that children tranſmit their im 
without confirmation, as that is no more than a piece of form. The 


caſe of ſucceſſion ab inte/tato, is very different from the preſent, where 
a father has diſpoſed of his effects by a will, and ſettled his ſucceſſion. - 


Anſwered for the purſuers: Nothing is better eſtabliſhed in the law 


of Scotland, than that the legitim veſts in children %% jure; and this, 
of itſelf, is ſufhicient to anſwer all the arguments urged upon the part 


of the defender. - If the child had been confirmed, the legitim would 


have tranſmitred to her neareſt of kin ; becauſe, by confirmarion, it 


would have been fully ved in her perſon; and as it is a fixed point, 
that it wve/ts equally without confirmation, it muſt equally tranſmit in 
che one caſe as in the other. This point is alſo ſettled by ſeveral de- 
cilions recited in the dictionary, by which it has been conſtantly found, 
that children ſurviving their father tranſmit their I to their near- 


eſt of kin, though they die without eſtabliſhing it in their own perſon 
by cone And in the caſe of Chriſtie, 8th July 1661, where, 


after the death of a father who had named his daughter Jean his exe- 
cutrix, and ſubſtituted another in the caſe of her deceaſe, a poſthumous 
ſon, James, was born, the court, in a queſtion betwixt James (who 
was confirmed executor to his ſitter upon her death,) and the ſubſtitute, 


. found, that the ſubſtitution could only reach to the dead's part, and 


that rhe bairns part belonged to James, as ncareſt of kin, and executor 


to Jean, From which it appears, that a father cannot ſo much as ap- 


pointaſubltirute tohis children in thelegitim,inbar of the neareſt of kin. 


Nor is it of any conſequence, that by the Roman law the guerela ing 


ci did not tranſmit to heirs, unleſs moved by the child, parent, or bro- 


ther to whom it was competent. It was conſidered as an a&19 injuria- 


rum, L. 8. J. de quer. inoff. and it was an eſtabliſhed point with them, 


chat aclio injuriarum heredi non datur, But in this country, in Which 
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there is not the ſame abhorrence at the re/cindatio teflamenti, the de. 
manding the legitim! is by no means conſidered as an ao injuriarum; 
and therefore it has been eſtabliſhed, that, though the child dies with. 
out making a demand, or without any aditio hereditatic or COTA» 
tion, the legitim will nevertheleſs tranſimit to its nearcft of kin. 
Pleaded for the relict, upon the 2d point: Suppoling a legitim due, 
it can only extend to a third of the moveables ; for, although her ac. 
ceptance of a ſpecial proviſion might have barred her from claimi 
any ſhare of her huſband's moveables, ab imtc//ato, the caſe is very dit- 
ferent here, where ſhe claims upon an univerfal diſpoſition, granted 
before the exiſtence or even conception of the child. The contract 
of marriage being a paction berwixt the huſband and wife, they had 
the ſole intereſt in the mutual ſtipulations in favour of each other: 
The renunciation of the wife's legal proviſion was made in favour of 
her huſband ; he therefore was at liberty to paſs from it, and to put 
her in the hdd ſituation as if no ſach ſtipulation had been made; 
and, although the diſpoſition mentions nothing with regard to im- 


as ** * * * WET 
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pairing the legitim, or altering the wife's conventional proviſions, it a 
muſt be held as equivalent to an expreſs diſcharge of her renunciation, | 
as the greater certainly includes the leſs. Being a diſpoſition of his tc 
whole effects, he muſt be underſtood to have given to his wife what- 
ever was in his power to give; and that he could have reſtored her It 
againſt any ſtipulation made in his own favour, cannot be diſputed. EE. 
Anſwered for the purſuers : The legitim is a portion of goods over e 
which the father has no power of diſpoſal. It neceſſarily accrues to 4 
the children, %% facto, upon his death; and as, where there is no re- = 
li, or where the has renounced her jus relictæ, the half of the father's | 
moveables falls to them, ſo, from the nature of the thing, no teſta- | at 
mentary deed, or mortzs cauſa donation, which takes not effect till af. «4 
ter death, can exclude or diminiſh their ſhare. So indeed, it was ſo- Ss tt 
J:mnly determined in the caſe of Henderſon, February 1728. Al- b 
though, therefore, William Watt had expreſsly taken away or dimi- N 
niſhed his child's legitim by his deed, which was only to take place | - ul] 
after his death, it could not have Be effectual for that purpoſe ; and hi 
far leſs can the legitim, in this caſe, be diſappointed or impaired by 
an implied or pretumed 1 intention. The only will that can be pre- ſa 
ſumed for him, is, that he meant to grant to his wife what was in his er 
power to give Per. viz. the dead's part; but that he had no intention re 
to encroach upon the legitim, which was not under his power. The M 
univerſal diſpoſition cannot therefore be held as equivalent to a diſ- WM 
charge of the wite's conventional rights, and as reſtoring her to her i © 
legal proviſions. = 
; The Lords found, That the legitim was due, and that the purſuers b. 
* were intitled to a bi partire diviſion of William Watts moveables, _ O1 
to 
Ad. Wal. wr. Alt. James Dundas, f | * pl 
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No. LEXIV. January 7. 1762. 
JAMES COWAN Tanner in Tranent, 
|  Againft 


The Truſtees of the deceaſed 21750 MES MANSFIELD Merchant 
in Edinburgh. 


A Bill granted by the indorſer of a former bill which had been proteſted 
for not payment, for the contents thereof, and intereſt, re-exchange, and 
charges, found not to fall under the act 1 696, relative to notour bank- 


rupls. 


ILLIAM RE1D merchant in Edinburgh, drew a bill upon Wil- 

liam Williamſon merchant in Altena, for L. 500 Sterling, Pay- | 
able to William Bruce merchant in Edinburgh. 
Bruce indorſed this bill to James Mansfield, who again indorſed it 
to Roger Hogg his correſpondent at London. 

The bill was accepted by Williamſon; but, he having failed before 
it fell due, it was proteſted for non payment, and returned upon Mans- 
field, who was obliged to make good the contents, with the intereſt, 
exchange, and charges. 

Mansfield demanded reimburſement from Reid and Bruce ; and, 
upon the 2d of November 1749, they granted to him their joint ac- 
ceptance for the contents of the former bill, with intereſt, re- exchange, 
and charges, amounting in all to L. 528: 19: 1 Sterling, payable one 
day after date; upon which he gave them a miſſive letter, acknow- 
ledging the cauſe of their granting this new bill, and promiſing to 
deliver both it and the former bill upon his receiving payment. 

When the new bill became due, horning was raiſed upon it; and, 
upon the 7th of November 1749, Mansfield uſed arreſtment in the 


hands of one of Bruce's debtors. 


Two days thereafter, an arreſtment was uſed i in the hands of the 
lame perſon, by James Cowan tanner in Tranent, another of Bruce's 
creditors ; and a multiple-poinding having been brought by the ar- 
reſtees, a competition aroſe betwixt Cowan and the truſtees of James 
Mansfield, which, by concert, was carried on upon the ſuppoſition 
that Bruce was rendered a notour bankrupt, within fixty days after 
granting the new bill for L. 528: 19: 1. 

Pleaded for Cowan : By the act 1696, every kind of preference given 
by a bankrupt to any of his creditors, directly or indirectly, by any deed 
or writing, for ſatisfaction and ſecurity of a former debt, is declared 
to be void and null. The bill in queſtion, which indiſputably came in 
place of a former debt, muſt therefore fall to the ground, agreeably to 
the doctrine laid down by Lord Bankton, vol. I. page 366. Nor is it to 
the purpoſe to object, that this bill, though it was a ſecurity for a former 
debt, was no conveyance or allignation to any of the debtor's effects. It 
18. 
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is a deed in the expreſs terms of the ſtatute ; and, though it did not 
direfly convey any of theſe effects, yet it did the fame thing zudircctly, 
becauſe it enabled the creditor to put to his hand; and the ſtatute ſays, 
that the bankrupt ſhall grant no deed of preference, directly nor indi. 
rectly. Neither will it afford an anſwer to ſay, that this bill was no 
more than a document of the debt due by Bruce to Mansfield; for it 
certainly was a ſuperadded ſecurity: All that he had before was an 
action of recourſe at common law; whereas here was a ſecurity grant- 
ed upon which he could both arreſt and poind, and ſo obtain a pre- 
ference over the other creditors. Had he only intended to liquidate 
his debt, by taking a written document for it, a miſhve letter, or a ſim- 
ple obligation, would have been ſufficient ; but it is plain from what 
followed, that he had ſomething elle in view in taking the new bill, 
Pleaded for Mansfield's truſtees : The profeſſed purpoſe of the ſtatute 
was to prevent fraudulent alienations by bankrupts, in prejudiceof their 
creditors ; for ſo the preamble in terminis bears: And, for the better 
reſtraining and obviating ſuch fraudulent alienations in time coming, 
it declares * all and whatſoever voluntary diſpoſitions, aſſignations, or 
other deeds, which ſhall be found ro-be made and granted directly 
or indirectly by the foreſaid dyvour or bankrupt, either at or after 
© his becoming bankrupt, or in the ſpace of ſixty days of before, in 
© favour of any of his creditors, either for his ſatisfaction or further 
* ſecurity, in preference to other creditors, to be void and null.” 
Upon a complete view of this clauſe, three ingredients appear eflcn- 
rially requiſite to bring any caſe within the deſcription of the ſtatute; 
1920, That the deed be of ſuch a nature as to import an alienation of 
the bankrupt's effects. 24%, That it be granted either for ſatisfaction 
or further ſecurity of a debt formerly due. And, 37:9, That it be in 
preference to other creditors. But none of theſe ingredients are to 
be found in the caſe in hand. There is here no diſpoſition, or other 
deed of alienation whatever, direct nor indirect, of any part of the 
bankrupt's effects. Neither was it given in ſatisfaction or further ſe- 
curity of a former debt. In vulgar language, indeed, every inſtru— 
ment of debt, bond, bill, promiſlory-note, &c. may de denominated 
a ſecurity ; but that 1s by no means either the legal or proper ſenſe of 
the word. Theſe are but the vouchers of the debt. A naked promiſe 
may, with the ſame propriety, be termed a ſecurity, becauſe it imports 
a perſonal obligation to pay. But the deeds which the legiſlature had 
plainly in view by this ſtatute were thoſe whereby the creditor got 
right from the bankrupt to ſome part of his eſtate, or obtained ſome 
ſecurity thereon ; which, of 1ts own nature, would have been avail- 
able to give a preference to the other creditors : And how the renew- 
al of a bill ſhould anſwer that deſcription, it is not eaſy to conceive. | 
In like manner, it is plain that no preference was even indirectly gi- 
Ven to Mansfield, by granting the bill in queſtion, as, upon the bare 
Execution of an admiral-precepr, which could have been got in a few 
minutes, a dependence would have been created for the contents of 
che original bill, intereſt, damages, &c. upon which arreſtments might 
have been uſed, as well as upon the renewed bill, 
| 2 
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In ſhort, the doctrine pleaded for the ſecond arreſter would be pro- 
ductive of the worſt conſequences. Suppoſing that a ſhopkeeper, upon 
diſcharging his account-current, ſhould get a bill for the contents, it 
ſurely would be thought ſomewhat extraordinary to bring that bill 
under the act 1696. When once the limits of the ſtatute are paſſed, 
it is difficult where to ſtop; and, at that rate, every perſon who gets a 
bond or a bill for any prior debt, as, for example, a bond in place of a 


bill, or a bill in place of a bond, or a bond and a bill renewed, would . 


be in a very ticklith fituation. The original obligation, in ſuch caſes, 
is generally given up, and probably cancelled, and the new one being 
vacated by the inſolvency of the debtor, the creditor muſt loſe his mo- 
ney altogether. 8 


The Lords preferred the truſtees of James Mansfield. A. W. : 
For James Cowan, Burnet. For Mansfield's truſtees, Lockhart. 
No. LXXV. Fanuary 14. 1762. 
Mrs BARBARA FARQUHTAR 
Againſt 


WILLIAM MOWAT and CO. Merchants in Aberdeen. 


A perſon adjudgiug an eftate under ſequeſtration not obliged to accept of a 
part, in terms of the alternative of the act 1672. | 


ILLIAM MOWAT and Co. having ſtopt payment in 1756, 
\ they made a ſurrender of their effects to certain truſtees, for 
the behoof of their whole creditors ; but ſome of theſe creditors, who 
were unwilling to accede to the truſt-right, having proceeded to lead 
achudications for attaching the bankrupts heritable ſubjects, a queſtion 
arote betwixt them and the truſtees, which was determined in favour 


of the adjudgers upon the 25th of July 1759. (See Faculty Collec- 


tion, Vol. II. No. CXClII.) 


In july 1760, the whole ſubjects belonging to William Mowat were 
ſequeſtrated, upon the application of the truſtees, and a factor was ap- 
pointed by the court. 

Barbara Farquhar, a creditor to the extent of 2000 merks, having, 
amongit others, brought a proceſs of adjudication, the defenders of- 
{ered to produce a progreſs, in terms of the act 1672 and, after hav- 


ing done fo, inſiſted upon her chuſing any part the pleaſed ; which 


part they declared themſelves willing to clear of all incumbrances. 
Plcaded for the purſuer : That the was not obliged to make choice 
of any part, as certain incumbrances lay upon the whole; and that 
the ſequeſtration muſt be an invincible obſtacle to the method propo- 
ed, in reſpect that both the bankrupt himſelf and his truſtees were 
thereby diveſted, and the management of his eſtate put into the hands 
ol the court. | | 


Y Anſwered : 


PILLS: —H— 
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Anſwered : As the truſtees are parties to this proceſs, they will con. 


ſent to diſpone ſuch lands as the adjudger ſhall chuſe ; and as the ſe. 
queſtration was ſought for no other reaſon but the oppoſition made 
by the pur ſuer and a few other creditors, to the general meaſures that 
were propoſed, ſo it will be removed, fo ſoon as the purſuer {hall have 
made her choice, and proved the rental of the lands. 

Replied : The truſt-right was undoubtedly at an end by the ſequeſ. 
tration ; and as that ſequeſtration was made for the behoof of the 


whole creditors, it never can be removed but upon an application 


from them all. Beſides, there 1s no proper rental produced ; the pa- 
per lodged in proceſs, called, A Rental of Tarby and Colpna, contain. 
ing nothing but the groſs money-rent and victual-rent of theſe eſtates, 
with the deductions ; whereas the practice has been, in ſuch caſes, to 
give in a very particular rental, containing the rent of all the ſeveral 
farms, and expreſſing the particular parcel that is to be ſet off tor pay. 
ment of the debt. Nor does this rental mention any thing of the 
rent of the houſes and lands in and about the town of Aberdeen, to 


which likewiſe no progreſs has hicherto been produced. In ſhort, the 


conduct of the defenders, in the management of this proceſs, ſeems 


to have been calculated for no other purpole than to procure a delay, 
in order to try what might be done in the way of negociation and 


compoſition. | 


© 'The Lords decerned in the adjudication of the whole eſtate.” A. W. 


Act. Burnett. Alt. Walter Stewart. - 


No. LEXVI.. ey , 2964: 
The Honourable Captain WILLIAM STEWART of Cortland 
Againſt 
Sir WILLIAM MAXWELL of Monreith, and others. 


t. An extract from the copy in the books kept in chancery full evidence of 6 
retour. 2. No objection to a retour, that the inqueſt conſiſted only of thir- 
teen perſons. 


T the meeting for election of a member of parliament for the 
county of Wigton, held upon the 23d of April 1761, Captain 
Stewart claimed to be inrolled upon the following titles: 1%, Charter 
of reſignation under the great ſeal in his favour, of the three-merk 
land of Cortland, dated 26th July 1731. 240, Inſtrument of ſeiſine 
following upon the ſaid charter, dated the 11th, and recorded in rhe 


general regiſter upon the 26th of Auguſt 1731. And, 30, Extract of 


the retour of Alexander Stewart of Garlies, as heir 1n ſpecial to his 
father, dated 1oth April 1604, whereby the ſaid lands were retoured 
to be a three-merk land of old extent, diſtin from the ward-duties. 
To this qualification, Sir William Maxwell and other freeholders - 
fected, Imo, That the claimant having been inrolled twenty years ago 
upon 
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upon the ſame lands, he was expunged upon the 3 iſt of July 1747, in 


virtue of a decree of the Lords of ſeſſion; and that it was not compe- 


tent to the freeholders, but to the court of ſeſſion alone, to vary or alter 


that decree. 240, That the pretended extract of the retour produced, 
not being taken from the principal retour in chancery, but from a 
copy-book, it can meet with no regard. And, 3/79, That this extract 
can be of no avail, becauſe from thence it would appear, that there had 
only been thirteen jurymen upon the inqueſt, inſtead of fifteen. 
Captain Stewart an/wered, to the firit of theſe objections, That, from 


the extracted decree of the court of ſeſſion in 1747, it appeared that 


he was then {truck off the roll for not producing his retour; and that 
it being now recovered, that decree ſtood no longer in the way of his 
being inrolled. . 

To the /econd, That, as original retours, preceeding the year 1660, 
are not to be found, all extracts of retours prior to that period are taken 
from the record in chancery, which bears faith in all caſes equally 
with the principal retour itſelf; and that this very objection was re- 
pelled in the cafe of Colquhoun contra freeholders of Dunbarton, 5th 
February 1745. 

To the third, That, although fifteen is the common number of jury- 
men, yet that number 1s not abſolutely required by law : That Sir John 
Skene and Sir Thomas Craig mention, that thirteen or fifteen are com- 
monly choſen upon the brieve of mortanceſtry; and that numberleſs 
inſtances of retours occur in chanceryy where the inqueſt conſiſted on- 


ly of thirteen. 


The vote being ſtated upon theſe objections and anſwers, it carried 
not to inrol: But, upon a complaint by Captain Stewart to the court 


of ſeſſion, | 
The Lords appointed the complainer to be added to the roll.” a. w. 


Act. Walter Stewart. Alt. David Dalrym ple. 
No, LXXVII. January 15. 1762. 
: WILLIAM ELL TOT of Arkleton 
Againſt 


Mr FAMES FE RGUSSON of Craigdarroch, Advocate. 


A claim for zarollment lodged with the fheriff<clerk at four o'clock in the 
afternoon of the 6th of Auguſt, held ſufficient, though the Michaelmas 
head-court conveened upon the 6th of October before two 0 clock, 


T the Michaelmas meeting of the freeholders for the county of 
Dumfries, upon the 6th of October 1761, William Elliot of 
Arkleton claimed to be inrolled upon titles altogether unexceptionable. 
It was however objefed by Mr Ferguſſon of Craigdarroch, a freeholder 


preſent, That, as the law requires a claim for inrollment to be lodged two 
"A calendar 
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calendar months at leaſt before the Michaelmas meeting; ſo, byt two 


calendar months were meant, two of thoſe months whereof their names 


are found in the calendar. And that, of conſequence, all claims for 


inrollment upon the 6th of October ought to have been lodged ſome 
time in July, that the months of Auguſt and September might be free. 

To this it was anſwered : That by two calendar months, nothing 
could be meant but two months agreeable to the calendar, in oppoſi- 
tion to two lunar months ; that it was ſufficient, if the ſpace of two 


calendar months interveened, although the number of days were made 


up by including part of the days of theſe different months ; and that 
the practice of all Scotland had explained the act of parliament 3 in that 


manner. 


Mr Ferguſon then oGjefed : That, at any rate, there wanted two 


hours to compleat two calendar months, 3 in reſpect that the claim was 
only left with the ſheriff-clerk at four o'clock in the afternoon of the 


6th of Auguſt ; whereas the meeting of freeholders conveened upon 


the 6th of October betwixt mid-day and two afternoon. 

To this it was ar/vered : That, as the objection was at belt extremely 
critical, ſo there was no real foundation for it, ſeeing that, in all caſes 
of legal notice, 1t was only required, that either the day on which it 
was given, or the day to which it was given, {ſhould be tree, but not 
both; and that, if either the 6th of Auguſt or the 6th of October were 
counted, the full amount of two calendar months would be found. 

The freeholders, by a majority of votes, refuſed to inroll ; but, 
upon a complaint to the court of ſeſſion by Mr Elliot, 


The Lords ordered the complainer to be added to the roll.“ A. w. 


Act. . Nairn. Alt. Dau. Dalrymp/e. 


No. LXXVIII. | February 5. 1762. 


DUKE of ARGYLE 
Againſt 
The CREDITORS of TARBERT: 


Obligation in a fen-charter, to maintain a boat, and uphold the manſir, n. 


houſe for the reception of the Superior, if it falls under the ad di- 
charging perſonal ſervices ? 


. feu-charters of the eſtate. of Tarbert, granted by the family 
of Argyle, contain, inter alia, the following Reddendo. 

Vna cum xave ſex. remorum, tempore belli et pacis, quam navem 
ſufficienter tenebuntur ornare armamento, omnibus neceſſariis, cum 
ſex remigibus et nauclero, lie /tcer/man, pro ſervitio S. D. N. Regis, et 


noſtris noſtrorumque heredum et liberorum, ad tranſportandum nos 


noſtroſque praedict. a Tarberd ad Strondour, Silvercraigs, et Lochgear; 

ac etiam ad quamque partem de Cowal, inter promontorium de Aird, 

et fretumde Ottar — Archibaidi V Aliſter, e aſqueheredum, 
g 
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© ſamptibus et expenſis, quotieſcunque requiſiti fuerint. E- fimiliter, 
« dit. Archibaldus M Aliſter ejutque praedict. tenebuntur fideliter, 
« firmiter, et ſecure, cuſtodire, defendere, et tueri, dict. caſlrum et for- 
© zalicium, pro uſu et utilitate noſtra, noſtrorumque praedict. ab inva- 
ſionibus hoſtilium et inimicorum noſtrorum, et recipere et cuſtodire 
in dicto caſtro captivos, lie pri/oners, ſumptibus noſtris, noſtrorum- 
que praedict. quandocunque mandatum acceperint a nobis, noſtriſ- 
que praedict. aut noſtris deputatis, a tempore in tempus. Et quod 
« fideies et obedientes erunt nobis, noſtriſque praedict. in omnibus 
© aliis rebus incumbentibus ad officium cuſtodiæ dict. caſtri, ſicuti 
© reliqui capitanei et cuſtodes aliorum noſtrorum caſtrorum et domu- 
aum, infra vicecomitatum de Argyl, tenebuntur et ſolent praeſtare. 
Ac etiam, conſervare et ſuſtentare dict. caſtrum de Tarbert ſartum 
et tectum, lie wind et wwater-tight, omni tempore futuro, ſumptibus 
et expenſis dict. Archibaldi McAliſter, ejuſque praedict. et hoſpitio re- 
cipere nos noſtroſque ſupraſcript. gratis, quandocunque ad dict. caſ- 
trum venimus, ficuti alii cuſtodes caſtrorum noſtrorum facere ſolent.” 

MAliſter of Tarbert having allowed the caſtle to go into diſrepair, 
the Duke of Argyle brought a proceſs againſt him, concluding, that 
he ſhould perform the ſeveral preſtations contained in the above clauſe, 
and that they ſhould be declared real burdens upon the lands. 

In the courſe of the proceſs, his Grace admitted, that ſo much of 
the Reddendo as obliged the vaſlal to keep and defend the caſtle for 
the uſe of the ſuperior againſt the invaſions of his enemies, or for the 
reception of his priſoners, could not now be lawfully exacted, the 
fame being againſt the public law of the kingdom: And even as to 
the claim founded on, the latter part of the clauſe obliging the vaſſal 
to ſupport the fabric, and maintain it wind and water-tight for the 
reception and entertainment of the ſuperior, gratis, whenever he 
ſhould pleaſe to come to the ſaid caſtle, which was ſtill thought to 
be a lawful purpoſe, the purſuer agreed to paſs from the upholding 
or repairing the old caſtle, provided the vaſſal became bound to up- 
hold the manſion-houſe lately built on the feu in the ſame manner, 
and for the ſame lawful purpoſes. And further inſiſted, that the vaſ- 
ſal thould be bound to keep and maintain the boat properly orna- 
mented, and manned with fix rowers and a ſteerſman, without arms, 
for tranſporting the ſuperior and his family, in terms of the feu-right. 

McAliſter having become bankrupt, compearance was made for his 
creditors, who cbjefed, That theſe preſtations of keeping up a houſe | 
and a boat for receiving and entertaining the ſuperior, and tranſport- 
ing him from one place to another, fell under the act 1mo, G. I. cap. 
54. $ 10. which diſcharges all perſonal ſervices and attendance of vaſ- 
{als upon their ſuperiors, and ordains the ſame to be converted into 
an annual value in money, to be aſcertained by the court of ſeſſion, 
in caſe the parties themſelves cannot agree upon 1t. 

Anſwered for the purſuer: The legiſlature did not mean to aboliſh all 
perſonal preſtations in charters, but only ſuch as formerly gave ſuperi- 
ors an opportunity of convocating their vaſſals: This appears from the 
preamble of that clauſe of the ſtatute which is referred to by the defen- 
ders; and the enacting words are expreſsly confined to the;/ervices of = 


perſonal . 


<( 14 ) 


perſonal attendance, hofting, hunting, watching, and warding ; all other 

pPreſtations are reſerved : Thus, it is an agreed point, that a vaſſal may 

Mill be obliged to perform harriage and carriage; and, in the ſame way, 

the obligation to keep up an edifice on the feu for the reception of the 

ſuperior, or to maintain a boat, appear to be preſtations of that kind 

which may be lawfully exacted: The purpoſes for which they are in- 

tended are intirely innocent : nor can they be productive of any of theſe 

inconveniencies which the legiſlature ſeems to have dreaded from the 

perſonal ſervices above deſcribed. It is the vailal's intereſt to keep up 

the houſe on the feu, ſuppoſing he were under no obligation fo to do; 

and the ſuperior may have other reaſons for inclining that the manſion. 

Houſe ſhould be ſupported, beſides that of being received and entertain. 

ed by the vaſſal; for example, if the fee ſhould happen to revert, or 

open to him in conſequence of any of the feudal delinquencies : And, 

with regard to the boar, it cannot be diſputed, that the purpoſes for 
which it is required to be upheld are highly reaſonable and proper. 

© The Lords found, That the purſuers vaſſal in the eſtate of Tarbert 

is bound, upon his own proper charges and expences, to keep 

and uphold a boat of ſix oars, and to provide the ſame with 

© fix rowers and a ſteerſman, and all things neceſſary for the uſe 

© of the ſuperior and his family, in terms of the former feu-char- 

© ters thereof; and alſo, to keep the manſion-houſe, now built 

upon ſaid eſtate, wind and water tight: And find, That the 

* preſtations are not perſonal ſe:-vices, and do not fall under the 

© ſtatute of G. I. founded on; but that the future feu-righrts of 

* ſaid eſtate ought to be burdened therewith, and to contain a 

* reddendo in theſe terms; and remit to the Lord Ordinary to pro- 

* ceed accordingly. But, with reſpect to that part of the endend 

of the former charters, whereby the vaſſal is bound to receive 

and entertain the ſuperior and his heirs gratis, in his caſtle of 

© 'Tarbert, in the ſame way as the other Keepers of the purſuer's 

© caſtles are bound to do, they remit to the Lord Ordinary to 

hear parties further, and to do therein as he {hall fee cauſe,” 


Act. lay Campbell. Alt, Burnet. : Tait Clerk. 
No. LXXIX. February 1762. 
CEORGE SCOUCAL 
Againſt 


ANDREW KER. 


NDREW KER purchaſed ſome cattle from Charles Ker in May 
1755, for the price of which he accepred a bill to Charles, pay- 

able at the term of Martinmas t!' cieattcr, „ 
In July 1757, about 20 monie aſter the term of payment, Charles 
Ker indorſed the bill for value to George Scougal, who brongt: his 
action againſt Andrew Ker the accepter, for payment; and Havi, ob- 


tained decreet in abſence, the lame was 1uipended by Andrew Ker. 
Pleaded 


( 95-3 

Pleaded for the ſuſpender; The bill having been allowed to lie over 
for 20 months after the term of payment, without being indorſed, or a- 
ny diligence done upon it, bas loſt the privilege peculiar to bills, and ig 
now ſabject to every exception competent againſt the original creditor : 
The ſuſpender1s therefore at liberty to plead compenſation upon a debt 
which Charles Ker the indorſer owes to him, equal to the contents of 
he bill. | 2 | 
: By the cuſtom of merchants in all the nations of Europe, bills before 

the term of payment, pats current by indorſation as bags of money, with- 
out being ſubject to com penſation, arreſtment, ſeparate diſcharge, or o- 
ther defence, ariſing from the debt or deed of the original creditor, or 
intermediate indorſces, in prejudice ofthe laſt onerous indorſee: But, af- 
ter the term of payment is elapſed, and the money is not paid in terms 


of the acceptance, the debtor in the bill is conſidered as in a ſtate of 
bankruptcy, and no merchant will give value for ſuch bill: It may be 


taken in ſecurity of debt, in the ſame way as an aſſignation to a decreet, 
or any other ground of debt, but will not be taken as a bag of money. 
The indorſee, in this caſe, truſts ſolely to the faith of the indorſer, nor is - 
he tied down to any of the rules of negociation; if the bill is not paid, 
he returns it upon the indorſers, and gives himſelf no further trouble; 
he is, in effect, a truſtee for the indorſer; and therefore, he cannot com- 
plain, if every legal objection, competent againſt the indorſers, is plead- 
ed againſt him. Nor does it make any difference, whether the non- 
payment has been owing to any mora upon the part of the accepter, 
or merely to the creditors indulgence in keeping the bill too long by 
him; for, if we ſhall ſuppoſe that the bill has been preſented for pay- 
ment at the term, and that the accepter has refuſed to pay, very poſ- 
fibly the cauſe of his refuſal may have been, that he had a liquid 
ground of compenſation againſt the creditor in the bill; in which caſe 
the creditor ought not thereafter to have indorſed it; and, at any rate, 
theperſon who takes the indorſation, takes it onthe faith of the indorſer, 
and not of the accepter who has thus failed. If, on the other hand, 


the drawer has kept the bill by him without ever taking any ſtep a- 


gainſt the accepter, or ſo much as preſenting it to him when the term 
of payment comes, it is plain, that ſuch bill has not been taken as a pro- 
per bill, to paſs current in the way of commerce, but has been intend- 
ed as a ſecurity for money, which is but too common a practice; and 
as ſuch writings are the moſt frail and informal of all ſecurities, there 
is no reaſon why in that caſe they ſhould be indulged with any ex- 
traordinary privileges. | | 

The term of payment, therefore, 1s the period at which the privileges 


of bills ought regularly to expire, as it is then that a bill ceaſes to be con- 


ſidered as a bag of money; at the ſame time, as the act 20. parl. 168 1, 
has allowed fix months after the term of payment for tegiſtration and 
{ſummary diligence, it may be thought that the other privileges of bills 
ought, from analogy, to have the fame endurance ; but certainly they 
ought then to be at an end; the bill no longer admits of ſummary exe- 
cution, but muſt be purſued by way of ordinary action, like any other 


ſimple ground of debt, and conſequently ought to be ſubject to the com- 


mon defences pleadable in ordinary actions. Accordingly it has been 


tound in many caſes, that compenſation upon a debt of the indorſer, is 
| pleadable - 


* 
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pleadable afterthe elapſe of three, four, and five years; and for che ſame 
reaſon, the compenſation ought to be ſuſtained in the preſent caſe ; for, 


unleſs either the term of payment or the {ix months allowed for ſumma. | 


ry diligence ſhall be adopted as the rule tor the expiration of all the ex. 
traordinary privileges ofbills, it does not occur whatother period canbe 
fixed upon between theſe and the long preſcription ; and it is obvious 
what miſchief would follow if bills were allowed to paſs current as bags 
of money for 40 years. 

Anſwered for the charger: It is clear, that bills paſs current for /ome 
time at leaſt, without being liable to any exceptions proponable againſt 
the authors and indorſers : This ariſes from the very nature of ſuch wri- 
tings, without which they could not anſwer the end of which they were 
introduced and received in all trading nations. Theonly queſtionis, at what 
period of time does this privilege expire? The natural and obvious anſwer 
is, That it laſts as long as the bill paſſes current by indorſation, and pro- 
duces action as a probative writ. The terms of endurance of bills is in- 


deed in moſt nations limited to a few years, in England to fix, in Hol- 


land to ſeven, and in France to five. In Scotland, it happens unluckily, 


that there is no ſhort preſcription of bills; and perhaps! it might be in- 


convenient, if all their privileges were allowed to accompany them as 
long as they are probative, and paſs by indorſation; but ſurely it is e- 
qually improper to go to the contrary extreme, and circumſcribe theſe 
privileges to the ſhort term of fix months. It it true, that the form of 
regiſtration and ſummary diligence is confined by the legiſlature to fix 
months from the term of payment ; but this has no manner of connec- 
tion with the other privileges of bills: It is a ſtatutory privilege, ſuperad- 
ded by the law of this country to thoſe which bills had from their own 
nature, and from the law of nations. The legiſlature did not mean to 


abridge thoſe other privileges; on the contrary, the preamble of the act 
exprefsly refers to the law and cuſtom of other nations. Nor is it of any 


importance, that, after the fix months, payment mult be ſued for by 
way of ordinary action. Before the ſtatute, no ſummary execution at 
all was competent; and yet it is admitted, that bills even then paſſed 


current for /me time, without being liable to exceptions ariſing from 


the debt or deed of the indorſer. 

And it would beſtill more unreaſonable, to limit the privileges of bills 
to the lerm of payment. No perſon ſcruples to give money for an indor- 
{ation where the term of payment is but a ſhort time elapſed: He may 
indeed recur upon the indorſer, though he ſhould not negociate ve- 
ry punctually ; but he likewile truits to the faith of the debtor in the bill, 
who1s bound by his acceprance, and lays his account with being liable 


to every perſon into whoſe hands the bill may come; nor can there be 


any good reaſon why the accepter ſhould be benefited by the negligence 
or indulgence of. the creditor in not demanding payment exactly when 
the bill becomes due. 


As the law therefore does not limit the privileges of bills to either of 


the periods above mentioned, the only queſtion is, How far the court, 


from motives of expediency and * utility, ought to limit thoſe pri- 


vileges to any ſhorter term than the duration of the bill itſelf, and what 
this lhorter term ought to be? This queſtion, originally arbitrary is now 


fixcd 


e 
1 a 
: 
» 
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fixed by deciſions; upon the faith of which, the leiges have in all pro- 
hability reſted ; for the court having found, in the caſe of Farquharſon 
-onutra Brown, 6th February 1719, that a bill which had lain over for 
three years had loſt its privileges, it was thereafter decided, in the caſe 
of Grierſon contra Earl of Sutherland, February 1728, Dict. v. 1. p. 
102. That a bill which had lain over for two years and eleven months 
from the term of payment, was ſtill current as at the beginning; and 
that compenſation upon a debt of the indorſer's was not pleadable 
againſt the onerous indorſee: From which deciſions, it is plain, that 
the ſpace of three years from the term of payment has been fixed up- 
on by the court as the proper period for the duration of the extraor- 
dinary privileges annexed to bills in this country. 

* The Lords found compenſation competent. 


Ag. 1lay Campbell et Burnet. Alt. Pat. N. urray et Walter Stewart. 
No. LXXX. | 1 February 18. 1762. 
WILLIAM WILSON and the CREDITORS of ROBERT BAILLIE, 
| Againſt 


NEIL MTVICAR. 


Diſpoſition omnium bonorum by a bankrupt to a truſtee for behoof of all 


his creditors, ſuſtained to the effet of being a good diſpoſition in favour 
of all his creditors. | | h 


OBERT BAILLIE merchant in Edinburgh having become 
bankrupt, a very numerous meeting of his creditors was held, 
which reſolved to concur in joint meaſures. 
Ar another general meeting of his creditors, Robert Baillie executed 
a general diſpoſition of all his effects, heritable and moveable, contain- 


ing a ſpecial aſſignation of all the different debts due to him, in fa- 


vour of a truſtee for behoof of all his creditors. In conſequence of 
which, William Wilſon, who was the truſtee named, entered to the 
poſſeſſion of the ſubject. | | | 
After this, Neil MVicar, one of Robert Baillie's creditors, who had 
not acceded to joint meaſures, nor to the truſt-diſpoſition, laid on an 


arreſtment in the hands of the truſtee ; upon which a competition 


enſued betwixt him and the acceding creditors. 

Ovzefed for Neil M' Vicar: The truſt-diſpoſition contains ſundry 
extraordinary powers: The court have often found diſpoſitions by 
a bankrupt to a truſtee, for behoof of all his creditors, inſufficient to 
interpell the diligence of diflenting creditors. 

Anſwered for the creditors : Suppoling the preſent diſpoſition not 


to be good as a diſpoſition to a truſtee, and containing extraordin- 7 
A 


powers; yet ſtill it may ſtand good as a diſpoſition to all tb id di, 


tors; the effect of which will be, that the truſtee's right will fall; but 
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the difpoſition itſelf will ſtand good, ſo as to bring in all the creditor, 
equally, according to the preferences of their ſeveral rights and dili- 
gences, and fo as to interpell particular creditors from taking leparate 
diligences for the future. 

Juſtice and equity demands, that the diſpoſition ſhould be ſuſtain- 
ed to this effect; for, in the nature of things, it is fair and juſt, that, 
if a man has not funds to pay all his creditors, he thould ſurrender 


all the property he has, to be divided in proportion to their ſeveral 


rights. And, on the other hand, nothing can be more unreaſonable, 
or inconſiſtent with the principles of juſtice, than an unequal and 
unproportioned diviſion of a bankrupt's funds ; that after a debtor is 
reduced to the ſtate of bankruptcy, his creditors ſhould ſtrive to get 
the ſtart of one another by a ſort of legal ſcramble for his effects, and 
that the diligences of the law thould be uſed as engines for an advan- 
tage plainly unequal and unjuſt. | 

Though the right of the truſtee ſhall fall, the execution of ſuch a 
diſpoſition ſo ſuſtained will be eaſy. As no creditor will be allowed 
to do diligence for his ſeparate behoof, contention, confuſion, and ex- 
pence will be avoided. On the other hand, any one creditor wanting 
to have the bankrupt's ſubjects turned into money for the common 
behoof, may bring a multiple-poinding in the name of the truſtee, 


and, upon the dependence, can in courſe obtain a ſequeſtration, and 


get a factor appointed by the Lords, who 1s bound to do diligence, 
and adminiſtrate according to many wiſe and uſeful rules eſtabliſhed 
by authority of the court. And, in the ſame manner, in order that 
the heritable ſubject may be turned into money, any one creditor 
may, on a diſpoſition compleated by infeftment, bring a ranking and 
ſale ; or he may adjudge, and, on that adjudication, a ſale may pro- 


ceed. 
© The Lords found, That Neil M*Vicar is not intitled to be pre- 


* ferred upon his arreſtment. J. M. 


Ad. Burnet, Lockhart. | Alt. Garden, Jo. Dalrymple. 


No. LXXXI. 


Lady Dowager FORBES 
£ Againſt 
Mr FAMES MWILLIAM. 


Patronoge. : 


N 1720, a contract of marriage was entered into betwixt William 
Lord Forbes and the Lady, by which ſhe was provided to a total 
ferent of the eſtate of Forbes, including the patronages, 


In 
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In 1731, after her huſband's death, ſhe was infeft in the eſtate, but 


not in the patronages. 

| There was only one fon of this marriage, Lord Francis, who ſuc- 
ceeded his father in 1730, and, dying in 1735, was ſucceeded by his 
uncle, James Lord Forbes, who took infeftment in the whole eſtate, pa- 
tronages included. I ady Forbes, after her huſband's death, executed 
certain deeds, firſt in favour of hes ſon, Lord Francis, and thereafter 
in favour of her brother-in-law, Lord James, which had the appear- 
ance of renouncing any right the had by her contract of marriage to 
the patronages ; and, for ſeveral years, Lord James, with her know- 
ledge and conſent, preſented to all the vacant churches belonging to 
the family, and exerciſed every other right of patronage. 

In 1752, Lady Forbes was infeft in the patronages, upon the pre- 
cept contained in her contract of marriage. 

In 1757, The parith of Forbes became vacant; and, upon the 24th 
January 1 that year, James Lord Forbes gave in to the preſbytery a pre- 
ſentation in favour of Mr Rl William, and Lady Forbes another in fa- 
vour of Mr William Copland. Lord Forbes had preſented two mi- 
niſters to this pariſh ſince his brother s death, the one in 1742, and 
the other in 1745. 

After ſome proceedings before th preſbytery and ſynod, the gene- 
ral aſſembly, in May 1757, appointed the preſbytery to proceed to the 
ſettlement of Lord Forbes's preſentee; and he was ſettled accordingly 
the Auguſt following. 

In March 1757, Lady Forbes brought a proceſs before the court-of 
ſeſſion, for declaring her right to the patronages; and, 2d Augult 1758, 

the Lords found, That ſhe had not the-right of preſenting miniſters ; 

but, upon an appeal, this judgment was reverſed, 18th February 1760. 

In 1762, Lady Forbes, being charged by Mr M' William for pay- 
of the ſtipend, brought a ſuſpenſion ; and, upon the 14th July that 
year, the Lord Ordinary ſuſtained the reaſons of ſuſpenſion. 
PDleaded in a reclaiming petition : 

When churches become vacant, and the right of patronage is con- 
troverted, it is the duty of the preſbytery to prefer the preſentee of the 
patron laſt in poſſeſſion. It is impoſſible, in ſuch cafes to wait till the 
right is determined in the courts of law; becauſe this might keep 
churches vacant for years, which might be attended with the greateſt 
inconveniencies. 

That this is law, 3 from the following authorities: Reg. Maj. 
lib. 3. cap. 33. F 1. 2. 4. 5. 6. Glanville, lib. 13. cap. 20. Decretal, 
lib. 3. tit. 38. cap. 19. Sir George M*Kenzie's Obſervations on Act 
7. 1567. Lord Bankton, vol. II. p. 32. 

Lord Forbes had been in the uninterrupted poſſeſſion ever ſince his 
nephew's death, had preſented to all the churches belonging to the fa- 
mily that had become vacant, and parricularly, had preſented the two 
laſt miniſters to the pariſh in queſtion, with the knowledge and con- 
ent of Lady Forbes, and ſhe had concurred in the calls as a liferent- 
rix. 
This caſe is the clearer, becauſe the court of ſeſſion found, that a 5 


Forbes had not the right * patronage. It is plain therefore, 3 in every 
2 2 view, 
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view, that the general aſſembly did right in preferring Lord Forbes; 
preſentee. They did ſo optima fide ; and, therefore, Mr M*William 
mult retain the benefice, whatever was the event of Lady Forbes's pro. 


ceſs. Lord Forbes, when he preſented, was certainly a bona fide pol: 


ſeſſor; and conſequently fruftus percipiendo ſuos fecit; and his interim 
exerciſe of the right of patronage mult be good, even though the judg. 
ment of the court of ſeſſion ſuſtaining it was afterwards altered by a 
ſuperior court. 

Anſwered for Lady Forbes: Her right of retaining the ſtipend is 
founded on the act 115, 1592. and the deciſions, Moncrief contra Max. 
ton, 14th February 1745; Cochran contra Stoddart, 26th June 1751; 
and the Crown contra Dick, 2d March 1753. The rule of the ſtatuts 
is general, without diſtinguiſhing whether the patron was in poſſeſ— 
ſion or not. The inconvenitznces are the ſame; and therefore, there 
is no occaſion for making ſuch diſtinction. As her huſband was infeft, 
his poſſeſſion and his brother's was in Jaw her poſſeſſion; and though 
ſhe could not preſent, ſo long as her right remained perſonal ; yet, ſo 
ſoon as it was completed by infeftment, ſhe was intitled to exerciſe e- 
very right of patronage. The authorities quoted are againſt the peti- 
tioner. It is a rule, That, when there is any coutroverſy about the 


right of patronage, the eccleſiaſtical courts mult itop till it is deter- 


mined. The caſe of the authorities 1s, when a ſuppoſed pacron pre- 


fents bona fide, and afterwards his right 1s reduced ; bur here there was 


a diſpute, or rather, it was clear in favour of the reſpondent. 
The Lords adhered.” 


For the Petitioner, Ferguſon, and David Dalrymple. Alt. Monigomery: 
No. LXXXII, 1 February 25. 1762. 
DAVID M*GUFFOCX 
| Againſt 


DAVID EDGAR, 


A bond being payable upon a requiſition, I thereon an for 


accumulations, 


N the year 1733, ids M*Kill granted an heritable bond upon his 


lands of Cleugh, to George M*Millan, for the ſum of 4000 merks, 
redeemable for payment of principal and intereſt, and bearing this 
clauſe : © The faid John MfKull and his foreſaids always premonithing 
© the ſaid George NI Millan and his foreſaids when the ſaid money is 


to be paid, fixty days before the term, by a notary, before two wit- 


neſſes, as effeirs: And the ſaid George M*Millan likewiſe premonith- 

ing the faid John M Kill and his foreſaids, in the terms above men- 

tioned, when the ſaid money, principal, peualey, and annualrent are 
U 46 be e required.” 

Adjudication 
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Adjudication was led on this bond; but requiſition againſt the debtor 
was not uſed previous thereto. The ſummons of adjudication was 


Z called in the year 1742 ; but decreet did not go till the year 1745. 


In a queſtion betwixt David M*Guftock, aſſignee to M*Millan, in- 
fiſting for the accumulations 1n the adjudication, and David Edgar, 
diſponee of MFKill, who had paid up the principal ſum and intereſt, 
it was objefed for David Edgar: That the adjudication was ineffec- 


EF tual, in reſpect no requiſition was uſed previous to it. 


It was anſwered for M*Guftock : The reaſon why the requiſition was 
ſtipulated and required 1s, that the debtor might not be taken un- 
awares, but might have ſixty days to prepare the money for his cre- 
dicor : Now, in the preſent caſe, the debtor had full time to prepare 
his money, not fixty days, but three years ; there being this diſtance 
of time berwixt the ſummons and decreet of adjudication. 

© The Lords aſſoilzied Edgar.” J. M. 


For M- Guffock, J. Dalrymple. Alt. Cro/vie. 


No. LXXXIII. 7 | February 26. 1762. 


Sir DAVID CUNNINGHAM, Baronet, 
Againſt 
WILLIAM WARDROP, Mr FOHN WARDEN, FAMES WAD- 


DEL, and others, Heritors and Inhabitants of the Pariſh of Whit- 
bur. 1 5 


Does a patron's right of patronage continue over the whole, where part of 
an old pariſh is erected into a new one? 


IE pariſh of Livingſtone, in the preſbytery of Linlithgow, being 
anciently of conſiderable extent, the preſbytery, in the year 1650, 
upon a petition from the inhabitants, declared, that the pariſh was a 
ſuflicient charge for two miniſters ; and they deſcribed the limits for 
a new parith, and fixed npon a place for building a church ; but there 
was then no fund eſtabliſhed for that purpoſe. 
In the year 1719, a number of heritors and inhabitants of the pariſh 
made a ſubſcription for raiſing a fund ſufficient for endowing a church, 
and maintaining a miniſter; and, for that purpoſe,entered into a deed of 


mortification, whereby they gave, granted, and doted particular ſums of 


money for a maintenance to a miniſter, for building a new church, for 
purchaſing ground for a church-yard, for a mantle, for a glebe, &c. By 
the ſame deed, they put this new endowed church, &c. under the ma- 
nagement of the heritors and kirk-ſeihion; and they declared that the mi- 
miters ſhould be choſen by the whole heads of families, &c. reſiding in 
the pariſh, qualified in manner mentioned in the deed, excluding hereby 
all patrons and other perſons, expreſsly, whatſoever, from the power of 
preſenting or nominating any perſon whatever to be minilter of the ſaid 

| | pariſh ; 
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pariſh ; as alſo, from the diſpolkl of the foreſaid ſtipend, or other Parts 
of the produce of the aforeſaid mortiſied funds, in times of vacancies, 

In 1731, an action was brought before the court of ſeſſion, as com. 
miſſioners for plantation of kirks and valuation of teinds, at the in- 
ſtance of molt of the heritors, againſt Sir James Cunningham the pur. 
ſuer's brother, and George Dundas, who both pretended right to the 
patronage of the pariſh of Livingſtone, in order to obtain a legal dis. 


junction of the new parith from that of Livingſtone, and a decree of 


erection of the ſaid new pariſh. 

In this cauſe, a conſent from Sir James Cunningham, as patron of 
the pariſh of Livingſtone, to the new erection, was produced, with 
this proviſion, that it ſhould not prejudice his right to thetithes either 
of the pariſh of Livingſtone, or the pariſh to be erected, or the ma- 
nagement thereof, during the vacancy of either of the ſaid parithes. 

George Dundas alſo conſented, under proteſtation, that his conſent 
ſhould not prejudice any right he might have to the patronage. 

Upon the 23d June 1731, the Lords disjoined the new parith from 
the old, and erected the ſame into a ſeparate parith, to be called 7h: 
pariſh of Whitburn, Mr Wardrobe was elected miniſter of this pariſh 
in the end of 1731 ; and, upon his death, which happened in 1759, Mr 
William Porteous was choſen miniſter by the pariihioners ; and at 
both theſe elections, Sir James Cunningham at the firſt, and the pur- 
ſuer at the ſecond, had given in a preſentation in favour of the perſon 
elected by the pariſh ; which preſentation had been each time refuſed, 

In the 1760, Sir David Cunningham brought a proceſs of declara- 
tor, for having himſelf declared to be patron of the pariſh, and intit- 
led to the vacant ſtipends. 

Pleaded for the purſuer: That his predeceſſors being patrons of the 
whole pariſh of Livingſtone, no new erection could deprive him of 
any part of his right, and the new pariſh muſt be {till ſubje& to his 


right of patronage, as was decided in the caſe of the parith of Had- 


dington, 18th November 1680. 

That the rent of the lands allocated for a ſtipend to the W of 
Whitburn, not being above 750 merks, which 1s leſs than the minimum 
appointed by law, the miniiter, who had brought an action for aug- 
mentation of the ſtipend, mult be intitled to ſuch augmentation out of 
the tithes of the pariſh, to which the purſuer as patron had right, and 
he could not be obliged to pay ſuch augmentation to any incumbent 
not admitted upon his preſentation. That the rules laid down by the 
deed of endowment for calling the miniſter of this pariſh, deſtroyed the 


ſubordination that ought totake place in well ordered ſocieties, tended to 


render ſettlements inextricable, and muſt be productive of perpetual dit- 
ſenſion: And that, in the proceſs 1731, for erecting the new pariſh of 
Whitburn, no notice having been taken of the deed'of foundation, nor 


pretence made of its givingatitletothe patronage, thedeed ſeemed to have 


been laid aſide and derelinquiſhed by the parties intitled to claim underit. 
Pleaded for the defenders: That the patron's right muſt either ariſe 
ex cbllatione fundi, ex conſtructione ædis, aut ex donatione eccleſiæ; but nei- 


ther the purſuer nor his predeceſſors contributed to any of theſe; the 


whole endowment aroſe bythe bounty of voluntary ſubſcribers, under 
| whom 
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whom the defenders now claim; and therefore the right of preſentation 
by the rules of law ought to belong to them. That the original ſubſcri- 


bers had a right toannex what qualities and conditions they thought fit 


to their donation; and they had expreſsly reſerved the right of preſent- 
ing the miniſter ; and that the act 1633. c. 6. expreſsly enacts, © That 
© jr ſhall no ways be lawful to alter, change, or invert any pious dona- 
© tions to any other ule than that ſpecific uſe whereunto they are deſti- 


| © nate by the diſponer himſelf.” That the purſuer's right of patronage 


over the churchof Livingſtone, which his predeceſſor endowed, remain- 
ed intire, notwithſtanding the new erection. That the caſe of the parith 
of Baddington, quoted for the purſuer, was a contribution for a ſe- 
cond miniſter in an old pariſh-church, without any reſervation of the 
right of preſentation, and was determined in favour of the patron 
upon the expreſs ground, that there being no reſervation concerning 
the patronage, the preſumption was ſtrongeſt in favour of the 
patron of the church. That the miniſter's action againſt the heritors 
for an augmentation of the ſtipend, is bur a device to aid the purſuer; 
for this miniſter having accepted a ſettlement, endowed by a private 
foundation, limited to the fund eſtabliſhed by the founders, could not be 
entitled to an augmentation by law out of the tithes : And even if the 
miniſter ſhould ſucceed in his demand, almoſt the whole of the new bur- . 

den would fall upon the defenders, which ſurely could be no reaſon for 
depriving them of the right of calling the miniſter, &c. Thar the mode 
of election of a miniſter appointed by the deed of foundation, is ſubject 
to no inconvenience, and differs very little from the method appointed 
by the act 1690, c. 23. And, even if the mode of election was inconve- 
nient, the right of the patron of the old church, who is expreſsly ex- 
cluded, could not take place; but the election would fall to be regulated 
purſuant to the ſaid act 1690. That there was no foundation for the 
purſuer's pretence, that the founders or heritors of the pariſh had re- 
linquifhed their claim of preſenting the miniſter: That in the action 
1731, for the erection of the pariſh, reference was plainly made to the 
funds eſtabliſhed forthe foundation, to the manner of railing that fund, 

and to the rules laid down for calling a miniſter, &c. All which are 
alſo expreſsly referred to by Sir James Cunningham's deedof conſent to 
the new erection; and the election of a miniſter has regularly proceeded 


according to thoſe rules ſince the erection of the pariſh. 


The Lords, upon the report of Lord Minto, * tound, That Sir Da- 

vid Cunningham had the right of patronage of the pariſh of 
© Whitburn, and of preſentation of a miniſter to the ſaid pariſh : 
and that he had alſo right to the adminiſtration of the rents ofthe 
lands purchaſed for a ſtipend to the ſaid miniſter during a va- 
cancy.“ | 
Bur, upon a reclaiming petition and anſwers, 

The Lords * ſuſtained the defence, and aſſoilzied from the declarator; 
preferred the defenders to the rig at of adminiſtration of the rents 
of the lands purchaſed for a ſtipend to the miniſter during a va- 
* cancy ; and decerned. J. M, 


Act. Advocatus. Alt. M*Queen, Reporter Lord Minto. 
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The CREDITORS of Sir ANDREW COCKBURN, elder, of 
Langton, 
Againſt 


The CREDITORS of Sir ANDREW COCKBURN, elder, and 
Sir ARCHIBALD COCKBURN, younger, of Langton. 


A diſpoſition in ſecurity and for relief of debts in general, ſuſtained as to 
debts contrafted prior to its date, though not particularly enumera- 
ted. 


N October 1688, Sir Archibald Cockburn of Langton, heritable pro- 

prietor of the lands of Borthwick and Simprim, &c. granted to his 

ton, Sir Archibald, junior, a diſpoſition of theſe lands for ſecurity of 
all debts for which he and his fon were mutually bound. 

'The family-attairs having fallen into great diſorder, Sir Archibald 
and his ton became utterly inſolvent in 1690. A proceſs of ranking and 
tale was commenced in 1694; but, by many unforeſeen accidents, and 
the attempts of the friends of the family to purchaſe up the creditors 
claims, the eſtate was not brought to a ſale till 1757; during which 
period, it remained under the ſequeſtrationof the court. Thoſe creditors 
who were ſecured by preferable infeftments of annualrent, had their 
claims fully diſcharged at the concluſion of the ranking and ſale; and 
the eſtate, from changeof time and improvement, having yieldedamuch 
greater price than was expected, there remained no lefs than L. 6000 
Sterling, which became the ſubject of competition between the credi- 
tors of Sir Archibald, elder, ſingly, and thoſe creditors to whom both 
tather and ſon were mutually bound. 

The proper creditors of Sir Archibald, elder, brought a reduction of 
the deed 1688, upon various grounds, which the courtconftined to theſe 
three diſtinctqueſtions Imo, Whether the diſpoſition by Sir Archibald 
the father to his ſon, (being only for relief of debts contracted, with- 

© Out mentioning any particu] ar debt), with the charter and ſeiſine fol- 
© lowing on it, veſted any real right in Sir Archibald the younger? 2%, 
© Suppoling Sir Archibald the clder inſolvent at the date of the diſpofi- 
© tion 1688, Whether that diſpoſition, not being 9mnium bonorum, was 
© reducible as in fraudem creditorum ? 3tio, Whether, poſt tantum temporis, 

it was competent to the purſuers to inſiſt in this ground of reduction, 

* eſpecially after the judicial proceedings in the former ranking re- 
ative to the eſtate of Langton ?' 

On the ſſiſt of theſe points, pleaded for the purſuers : A deed of this 
complexion is totally inconſiſtent with the ſecurity of the lieges, and 
repugnant to that confidence which, from the time of their conltitu- 
tions, has been afforded by the records in all tramactions connected 


with heritable property. 
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In this matter, the legiſlature has ſhown the greateſt anxiety, by ap- 
pointing particular regiſters, in which all the diligences, burdens, and 
limitations affecting heritable rights, were to be ſpecially and diſtinctly 
ingroſſed and enumerated : A particular regiſter was appointed for the 
abbreviates of all adjudications, in which the names of debtor and creditor, 
the debt for which they are led, the date of the executions, and the 
names of the witneſſes, meflenger, and clerk, along with the ſuperior's 
mult be inſerted. In order to make this record productive of all the 
beneficial conſequences for which it was intended, the preciſe ſum and 
extent of the debt for which the adjudication was brought mult appear; 
for, it is of little conſequence to a creditor or purchaſer, to diſcover, that 
an eſtate is affected by legal diligence, if he is not at the ſame time in- 
formed, with what conſequences it muſt be attended, and what ſums are 
real burdens upon the property of the perſon with whom he contracts ; 
as, in proportion to their extent, his ſecurity in either of theſe two charac- 
ters muſt be diminifhedorincreaſed: Therecordof inhibitions requires the 
ſame accuracy and preciſion; and adiligence of this kind, without anypar- 
ticular mention of the ſums for which it is led, has been found ineffectual, 
and noſufficientreaſon to bar others from dealing withthe perſons inhibi- 
ted; Fountainhall, 16. February 1676. Upon the ſame principles, a general 
deed of entail of all the maker's lands, however binding upon the ma- 
ker and his repreſentatives, 1s veid and ineffectual as to third parties. In 
the ſame manner, a right of reverſion, couched in general terms, as to 
che ſums for which the lands ſhould be redeemable, could never be ſuſ- 
tained, though it had regularly been recorded, in the regiſter of rever- 
ſons; and the greateſt laywers, particularly, Dirlton and Sir James Stew- 
art, have given it as their opinion, that a right of redemption, upon 
payment of all ſums that ſhould be owing by the granter, would be al- 
together ineffectual againſt ſingular ſucceilors ; as the ſecurity of the lie- 
ges demands, that the preciſe ſum ſhall be mentioned for which the lands 
can be redeemed. A general heritable bond, alſo, without any particular 
mention of the ſums for which it is granted, will confer no real bur- 
den or right of preference upon the lands; and yet ſuch bond would not 
be attended with ſo many inconveniences, as the diſpoſition in ſecurity 
under reduction; for a general diſcharge of this bond by the creditor upon 
record would be ſufficient evidence, that it was actually extinguiſhed. But, 
if a deed granted in fecurity of ſums jointly contracted to a number of 
creditors, whoſe names do not appear upon record, can be made real by 
infeftment, no diſcharge or renunciation whatever can afford ſufficient 
ſecurity againſt a number of claims, all of which are concealed, and 
moſt of which there is no poſhble way to diſcover. 

But, without reſting the determination of this point upon genera! 
obſervations, the poſitive reſolutions of the legiſlature itſelf may be urged 
in favour of the purſuer's plea. By the act 1696, it is provided, That 
* all infeftments granted for relief of debts, not only preſently due, 
but what ſhould be afterwards contracted, {ſhall be of no force as to 
any ſuch debts that {hall be found to be contracted after the ſeiſine or 
« infeftment following upon ſaid diſpoſition.“ Now, ſurely the provi. 
hon of this ſtatute, with regard to future contractions after the infeft_ 
ment, is equally ſtrong and applicable to debts contracted in generaj 
Aa though 
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though the period of their conſtitution was prior to the infeftment fol- 
lowing upon the diſpoſition; for it makes little difference, either in 
point of ſecurity or intelligence, whether a deed is granted for relief of 
debts to be contracted, or tor tuch as are really contracted, but not par- 
ticularly mentioned and deſcribed ; both are equally dangerous and fatal 
to that ſecurity which ought always to accompany every tranſaction re- 


lating to heritable property; both come equally under the prohibition 


and ſpirit of the ſtatute, and both ought to be equally rejected. Vague 
and indefinite burdens are contrary to the ſpirit of law, and have always 
been diſcouraged. And this doctrine was thoroughly eſtabliſhed as far 
back as 1710, in a queſtion between the creditors of Sir Alexander Mur- 
ray of Stanhope and Mr Douglaſs of Broughton. | 

Pleaded for the defenders, the creditorsof Sir Archibald elder and young- 
er jointly: By the feudal law of this country, every debtor is impowered to 


give a pledge of his eſtate tohis creditors,or to impoſe upon it real burdens, 


calculated for their ſecurity. It is altogether inconſiſtent with the ſpirit of 


our law toſay, thatadebtor ſhould be ſocircumſtanced, asonlyto haveitinhis 
power to grant diſpoſitions in ſecurity of debts actually due, while at the 
{ame time he is deprived from making any proviſions for the payment of 
his future contractions. The ſame liberty was allowed in both caſes by 
the moſt antient conſtitutions of this country ; and, though the method 
of granting diſpoſitions, in ſecurity of debts to be contracted, in pro- 
ceſs of time was found to be attended with bad conſequences, yet the re- 
{ſtraints of the legiſlature, impoſed contrary to the original ſpirit of the 
feudal law, ought to be confined entirely within thoſe bounds which it 
has particularly defcribed. The ſtatute 1696 can be of little ſervice to 
the purſuers in this queſtion: It only annuls ſecurities for debts not ac- 
tually contracted betore the time of rendering the burden upon the lands 
real by infeftment : But there is not a word tending to ſhow the invali- 
dity of general ſecurities, granted for debts not particularly mentioned, 
but actually contrated previous to infeftment. If therefore there 
is no prohibition in this ſtatute, with regard to deeds of the ſame 
nature with the one now under challenge, it would be extremely hard 
to put ſuch an extenſive interpretation upon its words, eſpecially when 
the diſpolition 1688, was granted for the ſecurity of debts in general, 
that had been actually borrowed a great number of years before the 
{tatute 1696 had a being. | | | | 
With regard to the /econd point, © Whether the diſpoſition 1688, not 
© being omnum bonorum, was reducible as in fraudem creditorem : The 
urſuers mentioned, That, if any deed of a debtor was ever determined 
to be fraudulent and collufive, the preſent, above all others, moſt juſt! 7 
merited thoſe appellations. That the evident deſign of it was to cut out 
all the proper creditors of Sir Archibald the elder, while at the ſame time 
it was entirely impoſſible to protect any ſubject belonging either to fa- 
ther or ſon from the diligence of the ſon's creditors, becauſe the father 
was always jointly bound with him ; ſo that a ſurrender of all the ſon's 
eſtate to the father would have been entirely ineffectual ; while at the 
{ame time this diſpoſition by the father to the ſon was an abſolute and 
univerſal excluſion of the father's creditors, properly ſo called; and, by 
this means, there might have been a reverſion out of both eſtates to the 
| | ſon, 
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fon, which the father's creditors could not reach. But further, this diſ- 
poſition appears not only fraudulent and unfair, from the ſuſpicious cir- 
cumſtances with which it is attended, but it is expreſsly declared to be 10 
by the ſtatute 1621, the firſt clauſe of which provides, * That all alic- 
nations made by a debtor to a conjunct or confident perſon, without 
true, juſt, and neceſlary cauſes, and without a juſt price really paid 
are null and of none avail, at the inſtance of the true and juſt creditors. ? 
According to the conſtruction put upon this ſtatute by practice, it is re- 
quiſite that the onerous cauſe of the deed {ſhould be proved, otherwiſe 
than by its own narrative; but, in this caſe, there is no other evidence 
of the oneroſity of the diſpoſition : And it certainly can never be pre- 
tended that there was any neceſſary cauſe for granting it in diſappoint- 
ment of the father's own creditors. It is of little ſignificancy, whether 
the juſt and lawful creditors had uſed any diligence or not, as it has been 
repeatedly determined, that no debtor or bankrupt has it in his power, 
by a palpable act of injuſtice, to gratify any creditor at the expence of 
another; and in this caſe there were the ſtrongeſt preſumptions of Sir 
Archibald's being inſolvent at the date of the diſpoſition, that he knew 
himſelf to be ſo, and granted this ſecurity to his ſon with the molt trau- 
dulent intention. | 

In anſwer to theſe arguments, the defenders maintained, That there 
was no proof of Sir Archibald's inſolvency earlier than the year 1690: 
That, if diſpoſitions, ſuch as the preſent, at fo great a diſtance of time, 
were to be reduced, in conſequence of a nice ſcrutiny of people's cir- 
cumſtances, which were neither challenged nor ſuſpected when ſuch 
deeds were granted, it might be attended with the molt fatal and dan- 
gerous conſequences : and that, at any rate, ſuch alienations as are 
mentioned in the ſtatute, are only reducible when made 1a detraud of 
prior creditors. | | 
With regard to the Jaſt point, Whether, po tantum temporis, it was 
competent for the purſuers to inſiſt in this ground of reduction, eſpe- 
cially after the judicial proceedings in the former ranking: The purſu- 
ers maintained, That every confideration was clearly in their favour : 
That their rights had been produced as far back as 1694, when the firſt 
ranking commenced ; and that this production necellarily reſerved to 
them every plea competent in law againſt the rights of the other com- 
peting creditors : That, ſo long as theſe rights were in the field, and the 
proceſs of ranking and ſale in dependence, however many interruptions 
might have obſtructed its completion, yet {Ull their rights were preſerved 
entire and abſolutely ſecure againſt preſcription : That, allowing the aſ- 
ſertion of the defenders to be true, that the rights of the purſuers had 
not been produced in the ranking till 1736, after the years of preſcription 
had run; yet it could not be denied that they were produced in 1691, 
in a proceſs of poinding the ground, at the inſtance of Sinclair of Car- 
lourie, and that the production of rights in a poinding of the ground 
muſt have the {ame effect to interrupt che preſcription as if they had been 
produced in a proceſs of ranking, the only difference between the two 
beg, that the ſubject of competition is greater in the one caſe than the 


7 


other. 
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The defenders an/wered : That the weight put by the purtuer upory 
ſuch a general production of rights was altogether unprecedented: That 
an imphed challenge or reduction could never operate further than an ex- 
preſs ſummons of reduction, raiſed upon general grounds*; and that it 
had been decided very lately, in the caſe of Arnot conte a Paterſon, that a 
ſummons of reduction does not interrupt preſcription, as to grounds not 
particularly libelled : That, in the preſenc caſe, the implied reduction 
was only general; and , conſequently, could be in no better ſituation than 
an expreſs reduction conceived i in the ſame terms: That every perſon 
muſt be informed upon what ſide he is to be attacked ; and that a ge- 
neral challenge can never enable him to prepare for his defence : That 
a reduction ex Capite inhibitionis, ex capite lecti, or upon any other par- 
ticular ground, could never intitle the perſon, after forty years, to chal- 
lenge the deed upon the act 1621, or any other ground, not particularly 
libelled : That the production in the proceſs of poinding the ground 
could never have the effect contended for by the purſuers, as a compe- 
tition about the rents of an eſtate differs widely from a competition about 
the price of it after it is fold : That, during the whole proceſs of rank- 
ing, decreets of preference had been pronounced and extracted, upon 
the ſuppoſition that the diſpoſition 1688 was a valid and effectual deed, 
and, therefore, it would be extremely ſevere to annul proceedings which 
were eſteemed regular and formal, and which cannot be denied the force 
of a res judicata againſt the plea of the purſuers. 

The Lords found, That the diſpoſition granted by Sir Archilale' 

Cockburn the elder of Langton, to his Son Sir Archibald, in the 
year 1688, for ſecurity and relief of all engagements the ſon had 
come under for the father, and ſpecially declaring, That all 
bonds, wherein they ſtood jointly bound, were the proper debts 
of the father, upon which diſpoſition infeftment followed, was a 
valid and legal ſecurity to the ſon upon the eſtate diſponed, for 
his relief of all debts wherein he ſtood jointly bound with the fa- 
ther, preceding the date of the diſpoſition, notwithſtanding the 
| particular debts were not ſpecified; and that Sir Archibald the ſon 
was thereupon preferable to all the creditors of the father, whoſe 
rights were not made real by infeftment before the date of the 
infeftment taken by Sir Archibald the ſon, and that to the extent 
of the debts aforeſaid, for which the infeftment for ſecurity and- 
relief was granted : And, in reſpect the reſpondents, the creditors 
of Sir Archibald the father only, did not allege that the eſtate 
conveyed by the father to the ſon exceeded in value the extent of 
the debts for relief of which the ſon was infeft, found, That they 
could not draw any part of the price of that eſtate : And, in re- 
ſpect they had no intereſt to challenge the preference eſtabliſhed 

by the decreet of ranking, upon the footing of the infeftments 
granted by Sir Archibald the younger, found, That the ſaid in- 
feftments were valid and effectual rights to thecreditors: And alſo 
found, That an inquiry into the ſituation of the circumſtances of 
»Sir Archibald Cockburn the elder of Langton, at the date of the 
, — 
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diſpoſition made by him to his ſon in 1688, was not competent 


© þoft tantum temporis. A. W. 


For the creditors of Sir Archibald elder and Sir Archibald younger, Ferguſon, 
For the creditors of Sir Archibald elder, Garden, DM*2ucen, 


No. LXXXV. February 27. 1762. 
MAGISTRATES of MONTROSE, 
Againſt 
SCOTT of Brotherton, 
No building can be erefted upon the public ſtreets oF a town. 


HE Murray-ſtreet of Montroſe runs for about 1200 feet from north 

to ſouth, and is of a great breadth ; particularly, at the ſouth 

end, it is 150 feet broad. At that end ſtands the church, an old town- 
hall, and a guard-houſe. The magiſtrates reſolved to erect a building 


in the front of theſe, facing down the ſtreet, which might be uſed as a 


rown-hall, an aſſembly, and concert-room, nnd the piazzas below might 
ſerve as an exchange, where merchants might walk, and where com- 
modities might be expoſed to ſale, which are in danger of ſuffering by 
the injuries of the weather. 
Brotherton preſented a bill of ſuſpenſion, and inſiſted, 190, That no 
building can be erected, or incroachment made, on the public {treet of 
a town: That this was reckoned purpreſture by our old law. 2d, That 
this building will come within nine feet of a houſe belonging to the 
ſuſpender, will darken his windows, and make the entry to his houſe 
very inconvenient. x 
Anſwered : That this does not deſerve the name of an incroachment 
upon the ſtreet: That it is only filling up an open area, which could not be 
better occupied than by a building which muſt be ſo uſeful and ornamen- 


tal to the town. To the ſecond, That it can do little harm to the ſuſpen- 


der's houſe; and a trifling private inconvenience ought not to be ſet up 
in oppoſition to the public good: That a caſe occurred in the 1755, in 
the town of Aberdeen, ſimilar to the preſent in all its circumſtances : 

The magiſtrates allowed the ſociety of free maſons to build a houſe for 
an inn and a. maſon-lodge, incroaching further on the ſtreet than in the 
preſent caſe, and within three feet of a houſe belonging to one Swinton: 
That he preſented a bill of ſuſpenſion, which was refuſed, and the houſe 


was accordingly built. 


© The Lords ſuſpended the building.“ 


Act. Wight, Alt. Burnett 2 Patrick Murray, 
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No. LXXXVI. March r. 1762, 


HELEN ADAM, 
Againſt 


Sir ANDREW LAUDER of Fountainhall. 


Proprietor of an entailed eftate bound to aliment his eldeſt ſon's wife. 
IR ANDREW LAUDER's eldeſt ſon, a lad of twenty, living in An. 


milia with his father, made a run-a-way marriage with Helen A- 
dam, a ſervant-maid of the houſe; and immediately after quitted her, 
and went oft to the Eaſt-Indies, where he ſertled. 

Helen Adam brought an action of aliment againſt Sir Andrew his 
father, poſſeſſed of an entailed eſtate of 2501. clear rent. 

Objected by Sir Andrew: I, He has but a ſmall eſtate, and eleven 
younger children, without one penny to give them, except what he can 
gather by his. annual ſavings, ſeeing his eſtate 1s entailed. In ſuch a ſi- 
tuation, the law could not mean to ſubje the father to the aliment of 
h's cldeſt ſon's wife. 

2do, At any rate, the ſon is primarily liable, the father only /ub/idrarie ; 
but the purſuer, as yet, has not brought any action of aliment againſt 
her husband. 

* The Lords found the defender hable to aliment.” J. NI. 


Act. Jo. Dalrymple. Alt. R. Bruge. 


No. LXXXVII. Mar ch 2. 1 1762. 
Meſſrs ROBERT SONS, COUTS, and Company, Merchants in Rotterdam, 
Againſt 


CHARLES OGILVY, Writer in Forfar, 


I heather a perfor who 3 Cantioner for a party, de judicio ſiſti et judi- 


catum ſolvi, in a proceſs before the court of admirally, is bound, if" that 
court afſoilzies the principal, in the event of the auniral s aecreet being af- 
terwards reduced? | 


Es5Rs Robertſon, Couts, and Co. being creditors to William Bail- 
M lie merchant in Brechin, in the balance due of an account-current 
with them, brought an action againſt him before the high court of ad- 
miralty for payment of that balance, and intereſt thereof nomine danmni ; 
and in this action Charles Ogilvy writer in Fortar became Baillie" s cau- 

tloner 
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toner We jucdicio ſſti el Judicatum /olvi ; and Baillie was aſſollzied from 
that action by the admiral's decreet. 

The purſuers Mleſſrs Robertſons, Couts, and Company, brought a reduc- 
tion of the decree of the admiraEcourt before the Lords; and, in this 
action, they called both Baillie the original defender, and Ogilvy who 

was his cautioner, before the admiral. In the courſe of this proceſs of 
reduction, the purſuers only inſiſted againſt Baillie ; and they prevailed 
in obtaining reduction of the admiral's decree ; ind Baillie was found. 
liable in the balance of the account with ex <PCNCES. 

After obtaining this decreet of reduction, the purſuers allowed the 
cauſe to lie over till Baillie became bankrupt; ; and, at about three years 
diſtance from the date of their decreet of reduction, they raiſed a wa- 
kening both againſt Baillie, -and againſt Ogilvy as his cautioner ; 
and they alledged, as their reaſons for Taiſing this wakening, that, in the 
former -c-rniture, the intereſt due on the balance of the account fron 
the date e citation had been omitted; and alſo, that the decreet was 
only dire b agamit Bailke the principal debtor, and not againſt Ogilvy 
his cautioner. 

When this wakening came before the Lord Ordinary, Ogilvy inſiſted, 
That he could not be bound by the bond of cautionry he had granted to 
the admiral-court, as Baillie, the principal, had been aſſoilzied by decree 
of that court. 

This defence the Lord Ordinary over ruled; and Ogilvy applied to 
the whole Lords by Petition: in which he pleaded, That by his bond he 
only became bound a cautioner de fſudicio ſiſti et judicatum folvi for 
© William Baillie merchant in Brechin, in the proceſs depending before 
the high court of admiralty againſt him, at the inſtance of Robertſon, 
* Couts, and Strachan, merchants in Rotterdam: And that, as the pro- 
ceſs of reduction was a new proceſs before another court, his cautionary 
obligation could not be extended ſo far as to bind: him in that pro- 
ceſs. 

All cautionary obligations are isi juris, and cannot be extended 
beyond the words of the obligation, which in this caſe bound the defender 
no further than in the action before the admiral- court; and that it was 
not preſumable, that a judge-admiral, by ordering this caution to be in- 
terpoſed, meant to ſecure obedience to the ſentence of any other court 
but his own. And, if the proceſs before the admiral, in which the de- 
tender was cautioner, had been caſt upon an informality of the libel or 
execution, the obligation of the cautioner was at an end; and though 
a new proceſs had been raiſed between the ſame parties, and upon the 
ſame grounds before the ſame court, yet the cautioner would not have 
been bound to anſwer for what might have been determined in this new 
proceſs by the bond of cautionary he had given in the former action. 

And as this would have been the caſe in a new proceſs, upon the 
ſame grounds, and before the ſame court, it muſt ſtill more hold good, 
when the court, in which the caution was found, had pronounced a to- 
tal abſolvitor, whereby the proceſs to which the cautioner bound himſelf 
Judicatum folvi was at an end, The obligation ſuppoſed to he on the 
defender being extinct, the acceſſory obligation of the cautioner muſt 


tall along with . and althouzh the defender, Baillie, may be liable to 
the 
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other court, yet ſuch action cannot affect the cautioner, unleſs he conſent 


e 
the purſuers in the ſame claim, upon a new action brought before an- 


to be bound de novo Jjudicatum folvi in that after proceſs. And, in ſup. 
port of what was here pleaded by the defender, a number of authori- 
ties were cited from the civil law, particularly, L. 3. judicat. folvi, Vet 
lib. 2. tit. 8. Qui ſatis dare cog. ; and ſome deciſions of the court were al- 
{o mentioned, Hodge contra Storie, 20th January 1680; Lord Roſs contra 
George Houſton, 14h February 1710, Fortes. 

It was an/we! of for the purſuers : That the rigid principles of the ci- 
vil law, upon the authority of which the defender in a good meaſure 
reſts his plea, are by no means adopted into our law further than they 


are ſupported by principles of juſtice and equity ; and that even thoſe 


ergy "j on by the detender were by no means ſettled, as appears from 
vet, lib. 2. tit. 8. F 19. where he quotes a number of doctors who are 
of a different opinion from that conrended for by the defender. 
But, whatever ſhall be ſuppoſed to have been the rule in the civil law 


in theſe pretorie ſtipulationes, where the caution was in an expreſs form of 


words, and limited to the judgment that ſhould be pronounced by a par- 


ticular judge by name; yet theſe would not apply to the preſent cale, 


becauſe the caution found in the admiral-court was in general de judicis 


fifti et judicatum folvi, and plainly refers to the purſuers claim in the ac- 


tion itſelf, which, though originally inſtituted in the court of admiralty, 
mult accompany the action wherever it goes. The manifeſt intendment 
of ſuch caution being to ſecure the purſuer in payment, or perform- 
ance of what ſhould ultimately be decreed to him, it is the ſame judicium un- 


til it receives a final determination; and the ſummons before the origina! 


courtbeingthefoundationof the whole, nothing canbe decerned by the court 


of review that is not contained in that libel; and it is of no conſequence in 


what form of proceſs the action is brought under review of the ſuperior 
court, whether by advocation, ſuſpenſion, reduction, or appeal; as al! 
theſe have evidently the ſame tendencyto — the cauſe to the judgment 


of the ſuperior court. 


The doctrine inſiſted on by the defender, That the ſentence or judge- 


ment of the original court muſt determine the effect of the cautionary- 
obligation, would lead into evident abſurdities ; for, according to that 
doctrine, ſuppoſing the defender to be condemned in the original court 
where the caution is found, but acquitted in a ſuperior court, yet he be- 
hoved to pay, becauſe the effect of the cautionary-obligation was to be 
determined by the judgment of that court where the caution was found. 
As it is a neceſſary conſequence, that, if the judgment of the original 
court muſt determine the cautionary-obligation m caſe of an abſolvitor, 
it muſt do ſo in caſe of a condemnator. And ſeveral deciſions werc 
founded on by the purſuers, particularly, Stewart contra Gedd, 16th No- 
vember 1630; Ralf Dundas contra Rodrick MTLeod, 1 3th November 
1743: 
The Lords, upon adviſing the petition for the defender, with an- 
* ſwers and memorials, found, That the defender was not bound by 
© the bond of cautionary. 
But, ena reclaiming petition for the purſuers, they altered, and 


found * the defender bound by the bond of cautionary within men- 
« tioned, 


19 
tioned, and remitted to the Lord Ordinary in the cauſe to proceed 


* accordingly.' And to this interlocutor they adhered, upon a re- 
claiming petition for the defender, with anſwers for the purſuers. 


For Robertſon, Couts, and Co, Lochart. For Ogilvy, Swinton junior, and Fer guſon. 


No. LXXXVIII. March 2. 1762. 


The PROC URATOR for the Church of Scotland, and the MODERA-- 
I OR for the Preſbytery of Air, 


Againſt 
THOMAS EARL of DUNDONALD. 
Jus Devolutum. 


T. patronages of the pariſhes of Monkland and Preſtic, within 


the bounds of the preſbytery of Air, belonged of old to the ab- 


bacy of Paiſley, and were purchaſed by the family of Dundouald from 
the Lord of erection of that abbacy. 

Theſe two pariſhes were afterwards united. 

In 1662, the then Lord Cochran conveyed the patronage of Monk- 
ton to Blair of Adaintoun, in whoſe family it ſtill remains. 

In 1726, Thomas then Earl of Dundonald made a ſtrict entail of his 
eſtate, including the patronage of Preſtick ; but this notwithſtanding, 
William the immediate predeceſſor of the preſent Earl conveyed the pa- 
tronage, for favour and affection, to Charles Dalrymple of Orangefield. 
Mr William Walker, the laſt incun in theſe united pariſhes, ha- 
ving been preſented by Blair of Adaintoun, the right of preſentation for 
the next vice belonged to the patron of Preſtick. 

In March 1760, a call was given by the conſiſtory of the Scotch 
church at Rotterdam to the ſaid Mr William Walker; and, upon the 
26th of the month, this call was priented to the preſbytery of Air. 

Mr Walker declared his reſolution to embrace the call, but that it 
would be inconvenient for him to. leave this country beiies the middle 
of june; upon which the preſbytery agreed to delay finiſhing the affair, 
by a formal ſentence, till the laſt Wedneſday of May. 

The preſpytery accordingly met upon Wedneſday the 28th of May 1760, 
and pronounced an act looting Mr Walker's paſtoral relation with the pa- 
riſh of Monkton, and tranſlating him to the Scotch congregation at Rot- 
terdam, leaving it to the conſiſtory of Rotterdam to admit him to be 

© miniſter there, on or before the iſt of Auguſt then next.“ They did not 
however declare the vacancy otherwiſe than by appointing two of their 
number to preach until a new paſtor ſhould be appointed. 

Upon the 1 3th of July 1760, Mr Walker was admitted miniſter at 
Rotterdam ; and; upon the 4th of November thereafter, the Earl of Dun- 


donald granted a preſentation in favour of Mr Alexander Cunningham 


B b proba- 
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pr . ; which, with the preſentee's letter of acceptance, was left, 
under form of inſtrument, at the houſe of the moderator of the preſby- 
tery, upon the 25th of the ſame month. 

Mr Dalrymple of Orangefield, who pretended nieht to the patronage 
of Preſtick, in virtue of the diſpoſition from the late Earl of Dundonald, 
granted another preſentation to Mr George Laurie probationer; and this 
preſentation, with Mr Laurie's acceptance, was lodged with the modera- 
tor upon the 19th of the ſaid month of November. 

Upon the 27th of January 1761, the presbytery 1 both pre- 
ſentees to preach ; in the pariſh. 

In the mean time, the Earl of Dundonald infiited in a procefs for ſet- 
ting aſide the diſpohtion by his predecetlor to Mr Dalrymple, as a gra- 
tuitous deed, contrary to the prohibitions of the entail under which 
the granter held the eſtate ; and, upon the 311t of January 1761, he ob- 

tained a decreet of reduction, by which his right to the patronage of 
Preſtick, and his title to prefent pro hac vice, were inconteſtably eſta- 
bliſhed. 

At the next meeting of the presbytery, held upon the 18th of March 
1761, the Earl's procurator produced an extract of this decreet of re- 
duction, and required them to ſuſtain the preſentation to Mr Cunning— 
ham, and to take the neceſſary ſteps for his fettlement. Mr Cunning- 
ham was then called upon to give his reaſons why he had not preached 
in the pariſh as appointed, when he declared, that the Earl of Eglinton 
having authoriſed Mr Montgomery of Lainſhaw, his commiſſioner, to 
give bin ma preſentation to the parith of Symington, he had refatied to 
accept of the ſame, and to renounce any claim or benefit trom the pre- 
{cntation to Monkton. 

immediately after this verbal renunciation, Lan s preſentation of 
der Cunningham to Symington, and the oreſentee's s acceptance thereof, 
were laid before the preſbytery, who, after conſidering the ſame, toge- 
ther with a petition from many of the heritors, elders, and heads of fa- 
milies of that pariſh, deſiring them to proceed to the ſettlement, 
accepted Nr Cunningham's reaſons for not ſupplying Monkton accord- 
ing to the mretbytery” s appointment, as lie x iſe his renunciation, and 
appointed him to preach at Symington, 

The Earl of Dundonald's procurator being then atked, If he ſtill per- 
d in his 0 pany with regard to Mr Cunning! nam's ſettlement in 


{ited 
Monkton ? The preſbytery, upon his anſwering in the affirmative, came 
to tne following reſolution : In regard they have accepted of Mr Cun- 
© ningham's judicial renunciation of any claim or benefit accruing to him 
from the Earl of Dundonald's preſcntation ; alſo, in regard Mr Cun- 
ningham's letter of acceptance of Lord Fglinton's e to the 
5 pariſh of Symington hes before them, they agree not to take any ſteps 
© jn his ſettlement at Monkton: And, with regard to Orangefield's pre- 
< ſentation, the preſbytery are of opinion, that it is now olf the field. 
The Earl of Dundonald's eee, tor immediate] y proteſted, * That the 
« prefhytery's accepting of Mr Cunningham's renuuciation ſhould nat 
« prejudice the Earl's right of patronage to preſent another qualified per- 
* {on in due time from that date, according to law; and that the preſby- 
; tery mould take no ſteps with reſpect to Tercling any other in the {aid 
united 


L 395-1] 
united pariſhes. And, upon the 23d of the ſame month of March 
1761, the Earl granted a new preſentation to Mr John Cunningham mi- 
niſter at Dalmellington, which, together with his letter of acceptance, 
was lodged in the hands of the moderator upon the 27th. 

At the next meeting held upon the 22d April 1761, the preſbytery 
agreed to reject the Earl of Dundonald's preſentation in favour of Mr 
John Cunningham; becauſe, from their minutes, it appeared to them, 
that the ſix months allowed by law to patrons for preſenting to vacant - 
pariſhes were elapſed before the giving of the ſaid preſentation ; and, 
for the ſame reaſon, found, that the right of ſettlement was fallen into 
their own hands, tanguam jure devolulo. 

The Eart of Dundonald having appealed to the general aſſembly, tiles 
reſolved to delay the conſideration of the cafe till the point of law ſhould 
be determined in the civil court, and, with that view, directed the procu- 
rator of the church to concur with the moderator of the presbytery in 
raiſing a proceſs of declarator for having it found, that the right of pre- 
ſentation, pro hac vice, had fallen to the pr esbytery, jure devoluts. | 

A proceſs of declarator being accordingly brought, it was pleaded for 
the purſuers, That from the 28th of May, when the presbytery looſed Mr 
Walker's paſtoral relation to the parith of Monkton, and tranſlated him 
to the Scotch congregation at Rotterdam, to the 27th of March 1761 ; 
when the Earl of Dundonald's ſecond preſentation in favour of Mr John 
Cunningham was lodged with the moderator, more than ſix months had 
run; and that, even ſuppoſing the preſentation and letter of acceptance 
of Mr Alexander Cunningham, left at the moderator's houſe upon the 
25th November 1760, to be an interruption, and that the ſame continued 
till the 18th of March 1761, when the preſentee accepted of a preſenta- 
tion to Symington, and renounced that of Monkton; yet, as there remain- 
ed only three days of the fix months unexpired upon the {aid 25th of 
November, fo, from the 18th of March 1761, when the firſt preſenta- 
tion was renounced, to the 27th of that month, when the ſecond was lod- 
ged with the moderator, nine days had run; from which it was clear, that 


D 
the laſt preſentation came, at any rate, ſix days after the expiry of the 


tix months allowed by law. 

Anſwered for the Earl of Dundonald: 199, A patron's granting a pre- 
ſentation to a qualified perſon, which is accepted by the preſentee, and is 
regularly laid before the presbytery within ſix months of the vacancy, but 
is afterwards rendered ineffectual by the preſentee's renunciation »impor ts 
2 legal interruption of thecurrencyof the ſix months, ſoas to make thattime 
commence de novo from the presbytery's acceptance of the renunciation. 
The rightof patronageis acivil right, or right of pr operty, and, if a patron 
were not, from regard to public utility, laid under certain limitations, he 
could nocbe precluded fromthe exerciſe of his right of preſentation by: ny 
lapſe of time, leſs than would be ſufficient to cut dawn the right of patro- 
nage itſelf. Now, although the right of prefentation be contined to [x 
months from the vacancy, yet, as that limitation is evidently a penal re- 
ſtraint, it ought to be explained in the manner molt favourable to the pa- 
tron. When he preſents a qualified perſon, who dies or renounces before 
the neceſſary forms are diſpatched and the ſettlement compleated, he docs 


all that is incuraben: — him to ſupply the — the benefice, 
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guoad his right, is thereby as effectually filled while the ſettlement de- 

pends before the church-courts, as if the preſentee were actually ſettled: 
He cannot revoke his preſentation or grant a new one till it is out of the 
field ; he has no controul upon the preſentee, nor upon the preſbytery; 
his right, therefore, cannot in equity be hurt by the act or deed of either. 
Hence, it is equally conſiſtent with reaſon and juſtice, that ſix months 


| ſhould be allowed to him from the death or renunciation of the preſen- 


tee, as from the death or removal of an incumbent fully veſted in the be- 
neficc. 

This conſtruction, ſo agreeable to reaſon, is confirmed by the opinion 
of the greateſt lawyers. Lord Stair lays expreſsly, es. . 
That, if the preſentee be rejected, the patron muſt preſent another, 
« which muſt be done within fix months after the vacancy may come to 
* his knowledge, (but the ſix months may not run from the Vacancy, 
but from the refuſal or appeal diſcuſſed, which cannot be determined in 
* fix months,) otherwiſe the kirk may admit a qualified perſon for that 
time.“ And ſurely, the ſame reaſon holds for giving the patron as much 
time from the acceptance of the preſentee's renunciation without his con- 
ſent, as from the rejection of a qualified perſon. 

The declared opinion of the legiſlature likewiſe ſupports this doctrine. 
By the ſtatute of the 5th of George I. cap. 29. F 8. it is provided, © That, 
* if any patron thall preſent any perfon to a vacant church, who ſhall not 
© be qualified, &c. or who is then, or ſhall be, paſtor or miniſter of any 
other church or pariſh, or any perſon who {ſhall not accept or declare 
his willingneſs to accept of the preſentation, ſuch preſentation ſhall not 
be accounted any interruption of the courſe of time allowed to the pa- 
tron for preſenting, but the j Jus devolutum {hall take place, as if no ſuch 
« preſentation had been offered.” When the ſtatute thus declares, that 
the prefenting an unqualified perſon, or one who does not accept, ſhall 
not be accounted an interruption, it admits, e contrario, that the preſenting 
a qualified perſon, who does not accept, ſhall be an interruption of the ſix 
months, as clearly as if it had ſo expreſsly declared. The only queſtion 
then is, What is the legal effect of an interruption of the time preſcribed 
for excluding a civil right? Now, it is eſtabliſhed by the opinion of all 
lawyers, and by a tract of uniform deciſions, that an interruption of any 
kind of preſcripticn makes the courſe of time to begin to run de novo, 
from the period of ſuch interruption. An interruption made by a proceſs 
has unqueſtionably that effect: On the ocher hand, any particular circum- 
ſtance that is only ſuſpenſive of the currency of preſcription, is not, in 
the language of the law-books or acts of parliament, ſaid to interrupt it, 
Thus in the act 1617, minority is not ſtated as an interruption of the 
preſcription thereby eſtabliſhed; but it is declared, that, in the courſe of 
that preſcription, the years of minority {ſhall not be counted. Again, 
in the ſtatute of 19. of Geo. II. cap. 7. it is ſaid, © that the time and ſpace 
* betwixt the 16th of September 1745, and the Iſt of June 1746, ſhall 
not be reckoned in any ſhore preſcription, but ſhall be WC from 
© the ſame.* Hence, it is evident, that the legal meaning of an interrup- 
tion is very diſſerent from that of a ſuſpenſion of the cauſe. It therefore 
clearly follows, from the words of the above ſtatute of Geo. I. that the pre- 
ſentation and acceptance of a qualified perſon form an interruption of the 
ſix months, ſo as to make them to begin to run % novo, 
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2.0, Suppoſing the firſt preſentation not to interrupt, but only to ſuſ- 
pend the currency of the fix months during its dependence, the vacancy 
was not completed till the tranſlation took effect by the former in- 
cumbent's admiſſion to his new charge. The fix months could there- 
fore only begin to run from the 13th of July, inſtead of the 28ch of 
May 1760; in which view, after deducting the ſpace of time that inter- 
vened betwixt the 25th of November 1760, when the firſt preſentation 
was left at the moderator's houſe, and the 18th of March 1761, when 

the preſentee's renunciation was accepted by the preſbytery, it will be 
found, that the ſecond preſentation was lodged near tix weeks ſooner 
than was neceſſary. 

Upon this point the patron is intitled to maintain, That the presby- 
tery's act of tranſlation of the 28th of May 1760 was altogether irregu- 
lar, as proceeding without a previous citation to the parith of Monkton 
to anſwer the reaſons of tranſportation ; and therefore could not hurt his 
right. Burt, laying that circumſtance out of the queſtion, the tranſlation 
and vacancy could by no means be thereby completed. An act of tran- 
{portation enables the incumbent to be admitted to another charge; but 
it it his actual admiſſion only that completes the tranſportation, and 
makes the commencement of the vacancy. 

3110, At any rate, the patron's right could not be hurt by any act ei- 
ther of the preſentee or presbytery, of which he was ignorant. As much 
time muſt therefore be allowed to him over the fix months as was neceſ- 
ſary for his getting information of a vacancy happening through ſuch 
act, and granting a ſecond preſentation. It is an eſtabliſhed rule, That 
non valens agere, is a good exception to the currency of any preſcription or 
lapſe of time whereby a right is cut off; and it would certainly be unjuſt 
to forfeit a patron of his right for not exerciling it, while the opportunity 
of doing it 18 unknown. Now, as the act of the presbytery tranilating 
Mr Walker, which paſſed upon the 28th of May 1760, could not be 
known at Edinburgh by the common courſe of poſt till the 311t of that 
month, the ſix months could not from thence elapſe till the 11t of De- 
cember ; ſo that, upon the 25th of November, when the firſt preſenta- 
tion was lodged, there were ſtill ix days to run; and, as the patron was 
only informed of the presbytery's proceedings of the 18th of March 
1761, when they accepted of the firſt preſentee's renunciation, by a let- 
ter from the moderator dated the 19th, which was received by poſt upon 
the 23d, the remaining ſix days could only then begin to run, and, of 
conſequence, the patron's right was exerciſed two days before the lapſe 
of the ſix months, when computed in the ſtricteſt manner that law or 
reaſon can admit; ſeeing that the ſecond preſentation, and the preſentee's 
letter of acceptance, were lodged with the moderator upon the 27th of 
the ſame month. 

* The Lords found, That the right of preſentation pro hac vice had 

not fallen jure en to the presbytery; and therefore aſſoilzied 


© from the declarator.'” A. W. 
AQ. David Dalrymple, Alt. David R. xc. 
No. XXXIX. 
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No. LXXXIX. | March 5. 1762. 
KATHARINE CRAIG, 
Againſt 


WILLIAM LINDSAY, OE. SME, and others. 


The heir may challenge a legacy by a minor, if there are no free moveables of. 
ter payment of the moveable debts, | 


OHN CRAIG, at his death, left a fon William, and a daughter Ka- 


tharine, both infants. To William he gave his land, worth about 
400 merks yearly ; to Katharine he gave a bond of proviſion for _ 
merks, payable by her brother. 
The tutors of William, during his minority, ſaved out of the rents 
of the land-eſtate 2200 merks. 


William died in minority. He made certain ſettlements in favour of 


his tutors and their relations; (vide Deciſion 14th December 1757 of 
this collection), and, inter alia, made a teſtament while in /ege porſtie, 
whereby he legates to Iſobel Syme 200 merks. This deed contained a 
power of revocation. 

The ſums contained in this deed, and chat referred to in the den 
14th December 1757, Katharine Craig contra Lindfay and others, ex- 
hauſted the whole moveable ſubjects of William. 

Katharine, upon her brother's death, brought a reduction of his 
deeds, and, ialer alia, of this one. The ground of reduction of this 
deed was, That William could not legate, in reſpect he had no free 


moveables to anſwer the legacy, after paying the moveable debts. 


Anſwered for Hobel Syme : There is a diſtinction betwixt a teſtament 
executed on death-bed and one executed in liege porftre. With regard to 
the firſt of theſe, it is true, that a perſon when on death-bed cannot 
make a teſtament to diſappoint the heir of his claim of relief to be re- 
lieved of the moveable debts out of the moveable ſubject : But this ari- 
{es not from the incapacity to convey to the. prejudice of ſuch relief, 
but only from the incapacity of conveying it to the prejudice of the 
heir upon death-bed. On the other hand, when the teſtament has been 
executed by one when in liege Hoflſlie, that is, when he is in good health, 


though in prejudice of the heir's claim of relief it will be good; bs 


Ci uk the bow of death-bed does not apply to it, and it is ſupported ON 
the power inherent in every one, even a minor, to make a teſtament 
conveying moveables. 

If chis laſt was not true, very unjuſt 3 would follow: For, 
fuppole a minor's c{tate deviſed to his collateral heirs-male, he would 


not be allowed to legate one thilling to his own daughter out of his own 


moveable eſtate, however large, unleſs his land-eſtate was left altoge- 
ther free of moveable debts, to that collateral heir. The preſent reduc- 
tion is in a peculiar manner inequitable, in reſpect the legacy was made 
by William Craig out of the ſavings of his eſtate. 

Replied 5 
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Replied : The rule of law is general and without diſtinction, That no 
teſtament can prejudge either the heir's right of relief of the perſonal 
debt, or the relict and children's claims to their ſhares of moveables ; for 
which the authority of Lord Stair, lib. 3. tit. 4. page 21. and lib. 3. tit. 
8. page 39. and of Bankton, lib. 3. tit. 4. page 303. were quoted. 

If the law ſtood otherwiſe, the worſt conſequences would follow: 
Any man would have no more to do but to borrow money equal to the 
value of his eſtate, and, by a teſtament, which he may keep lying by 
him for twenty years, make over his executry free of debts, which, ac- 

cording to the defender's doctrine, would have the effect to throw all 
the debts upon the land-eſtate, and leave the executry free of any debts 
to the executor nominate,” | | 5 

The Lords found the legacy void, in reſpect that the minor had no 

free moveables to anſwer the legacy, after paying the moveable 


s debts.” J. M. 


Act. Lockhart, J. Dalrymple. Alt. Fer guſeun, Burnett. 


No. XC. | June 14. 1762. 


FAMES Earl of MURRAY and others, Juſtices of Peace in the county 
of Fife, with DAVID GILCHRIST and others, Burgefles in Kinghorn, 


Againſt 


The MAGISTRATES and TOWN-COUNCIL of KINGHORN. | 


{ive the mugiſtrates of a borough power to oblige perſyns plying at a ferry to 
enter burgeſſes ; or to compel theſe who ao not enter burgeſſes, to dcjift , am 
Flying at that ferry ? | 


HE magiſtrates of Kinghorn appointed the following regulations: 
1, That each perſon paſſing the ferry upon a Sunday ſhould 
pay balt-a-crown over and above the ordinary freight. 2%, That no 
perſon within the borough thould let horſes to hire without being en- 
tered burgeſs, and paying L. 50 Scots; and that no burgeſſes ſhould let 
lorſes without allowance of the poſt-maſter. 3/%, That all perſons who 
let horſes or chaiſes within the town, or thoſe who being caſually there 
took a retour hire, ſhould pay to the town 5 per cent. in name of poſt- 
ſhip. 4/9, That each ton of wine landed at Kinghorn from the paſſage- 
boats ſhould pay five ſhillings of ſhore-dues to the town. And, 529, 
That no perſon ſhould act as a boatman till he was admitted a hurgeſs. 
An action was ſoon thereafcer brought, at the inſtance of the juſtices 
of the peace of the county of Fife, and ſeveral of the burgeſles, wherein 
they concluded, That the magiſtrates had no juriſdiction to make any 
aQs or regulations concerning the management of the ferry, and that 
the regulations above mentioned ſhould be reduced. 
With 
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With regard to the general concluſion, tlie purſuers inſi/ted, That all 


matters of public police, ſuch as ferries over navigable rivers, the ma- 


nagement and reparation of the high-ways, &c. were committed, by ſe. 
veral ſtatutes, to the care of the juſtices of the peace; and that their 
powers were more particularly confirmed by the act 1659, cap. 19. 

The defenders, on the other hand, contended, That they were au- 
thoriſed by their charters to make regulations concerning the manage- 
ment of the ferry : 'That, though their moſt antient title-deeds were un- 
happily deſtroyed, yet they were {till poſſeſſed of a charter in 1611, ra- 
tified by parliament in 1633, by which their antient charters, granted as 
far back as the time of King Alexander and King David, were renewed 
and confirmed: That, by this charter, the King granted * To the ma- 
giſtrates and town- council of Kinghorn, the whole territory of that bo- 
rough, with the pertinents thereto belonging, as alſo the port and har- 
© bour thereof, with the cuſtoms, anchorages, and all other duties and 
* caſualties whatever belonging to any free port or ſtation ; as alſo the 
port and harbour called Pertycurre, with the cuſtoms and anchorages, 
Kc. with power to the {aid magiſtrates, and their ſucceſſors, of making 
© officers within the ſaid borough, for the government and adminiſtration 
thereof, and of making laws within the liberties of the ſaid borough, 
for the preſervation of peace and order, and with all other privileges 
© and immunities competent to any other royal borough ;* That the at- 
tempt now made upon the part of the juſtices of the peace was a pal- 
pable encroachment upon the juriſdiction of the magiſtrates, as eſta- 
hliſhed by the above charter: That the powers of the juſtices, however 
ample in matters of public police, were expreſsly limited to the regula. 
tion of ſuch ferries alone as lie within the ſhires over which they are ap- 
pointed; and that the legiſlature never intended to give them authority 
over ferries ſituated within the liberties of royal boroughs : That the ju- 
riſdiction of the magiſtrates of a royal borough was as extenſive within 
its own liberties, in matters of public police, as the juriſdiction of the 
juſtices over the reſt of the county: That the two juriſdictions were 
quite diſtinct and independent of each other; and that the town-coun-- 
eil of Kinghorn had accordingly been in the immemorial uſe of making 
regulations with regard to the ferry. 

To thele arguments it was arwered by the purſuers, That neither the 
charters, nor the immemorial uſage founded on, could confer or confirm. 


the privileges contended tor by the magiſtrates That the grant of a free 
port and harbour, contained in their charters, reſpected only the profits 


nd emolaments ariſing from veſſels coming into and going our of ſuch 
harbour ; but that it was a miſtake to imagine that the property of the 
harbour was conveyed by theſe words, or an excluſive juriſdiction eſta- 


izlifhed : That the authority of the juſtices of the peace is cqually ample _ 


and extenſive, in every thing concerning the public police of the country, 
within the liberties of a royal borough, as it is within any other part of 
the county: That the magiſtrates are not public officers, in the true 
tenſe of theſe words, as their powers are ſolely confined to the admini- 
{tration of thoſe private affairs which properly pertain to, and are con- 


nected with the borough over which they preſide: That their juriſdiction | 


is excluſive of all other juriſdictions, concerning every thing by which 
the intereſt of the borough is immediately — but that, in other 
matters 


EZ 


matters, ſuch as a ferry, which is calculated for the conveniency and 
accommodation of all the lieges without Aion, a borough, within 
which it may lie, has no more immediate concern than another which 
may be at ſeveral miles diſtance: That a ferry was entirely juris pullici, 
the inſpection and regulation of which belongs ſolely to the public Ofli- 
cers of police: That the juſtices of peace were theſe officers : and that 
the grant of a free port and harbour could never take the adminiſtration 
of an affair of ſuch public concern out of their hands, and put it unde 
the direction of thoſe who were only poſſeſſed of a limited right to the 
profits and emoluments ariſing therefrom, and who could never be re- 
arded as the legal adminiſtrators of the peace and order of the county. 
With regard to the duties and taxations impoſed by the town- council, 
the magiſtrates contended, That nothing more had been done than what 
was uſual in all the boroughs within Scotland : That the infignificant 
duties impoſed upon the inhabitants, to be expended for behoof of the 
community, were juſtifiable by their rights ; and that they had been in 
the uniform practice of impoſing what duties were thought expedicnr 
from time immemorial. 
The purſuers, on the other hand, contended, That theſe duties were 
illegal and oppreſſive: That the town's charter from the crown, ſo far 
from beſtowing a ſanction upon ſuch impoſitions, had expreſsly confined 
their right to the profits and emoluments ariſing from the grant of a free 
harbour: That the immemorial uſage pleaded in bar of the reduction 
could be of no avail, as preſcription can have no effect without a fun- 
damental title on which it can proceed: That the court had invariably 
found every exaction illegal which was unſupported by a title, and that 
uſage, for the longeſt period of time, could never authoriſe ſuch extor- 
tions; as was lately determined in a caſe between the barbers of Edin- 
burgh and thoſe of the Canongate, who had ſubmitted to pay to the 
others a certain proportion of their entry-money, for a licence to prac- 
tiſe within their own liberties. 
© The Lords found, That the regulation of the ferry belonged pro- 
« perly to the juſtices of peace: And allo reduced the whole durics 
and taxations complained of, except a ſmall duty of eight pence 
per ton upon wine imported at the harbour of Kinghorn, which 
of late had been increaſed to five ſhillings per ton : And likewiſe 
reduced the regulation with reſpect to burgeſſes- inhabitants only 
plying at the ferry, and letting chaiſes and horſes. A. W. 
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Act. Lockbart, Rac, Alt. Miller, Garden. 
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No. XCl. „„ June 17. 1762. 


FOAN ALLAN Merchant in Edinburgh, 


Againſt 


MARGARET CALLENDER Relict of FAMES ALLAN Merchant 


there, 


{s a . s inſolvency a ſu Acient reaſon fb his father to diſpoſe of his whole 
SHecle, and thereby exclude ſuch perſon from his legitim? 


AMES ALLAN, ſome time before his death, granted a diſpoſition of 
hi whole effects to Margaret Callender his wife. 
ames Allan having died, John Allan his ſon brought an action to ſet 
aſide this ſettlement upon che right of legitim, which ſolely belonged to 
him, his only ſiſter being excluded by her contract of marriage, in which 
ihe had got a large proviſion. 
john had been bred a merchant, but had not ſucceeded in his buſineſs, 
inſomuch, that his creditors had come to a compolition with him, and 
agreed to accept of 19s. in the pound, and his inſolvency, at the time of 
his father's death, was pleaded as a ſufficient reaſon for the father to diſ- 
poſe of his whole effects ,and thereby exclude thepurſuer from his legitim. 
Lord Kames Ordinar y took the cauſe to report, and ordered memo- 
rials. 
Pleaded for the defenders : That a man is at liberty, by any deed of 
ſettlement made in /iege Pouſſie, freely to diſpoſe of his moveables to 


whomlioever he pleates, without regard to any claim that his children 


may have for their legitim, provided only it be not done by a teſtament, 
or by any deed upon death-bed : But the deed in queſtion was not execu- 
ted on death-bed, and certainly is not a teſtament ; for it is not only in 
the form of a deed inter vivos, but it diſpones heritages as well as move- 
ables, and has a procuratory of reſignation and a clauſe of regiſtration ; 
it diſpones both de preſenti, without ſuſpending the right of the diſ- 
ponee, and contains only a power in the diſponer to alter; and there- 
fore, this ſettlement cannot be ſet aſide upon any claim {HAT his fon 
may have for his legitim. 

240, Et ſeparatim, As the purſuer is confetledly bankrupt, he has no 
title to demand this legitim. It has been an eſtabliſhed law in moſt coun- 
tries, that children are ſuppoſed to have a right to a certain ſhare of their 


father's moveables, for their proviſion and ſupport, and of which right it 


is not in the father's power to deprive them. This, however, takes place 


ſolely on account of the children themſelves, that they may be ſecured of 


a proviſion, which ſome fathers might be unnatural enough to deprive 
tliem of: But this cannot take place in behalf of creditors : and there- 
fore cannot be demanded in the preſent caſe, where the infallible conſe- 


quence of any money being put into the purſuer's hands, is, that it will 


immediately be ſwallowed up by his creditors ; he is not therefore i in- 
titled to claim his legitim, when it can be of no ſervice to him. 
| | Pleaded 


Q. + 1» = 


1 


Pileaded for the purſuer: The legitim here is claimed for his own be- 
hoof, in order to enable him, after paying his compoſition to his credi- 
tors, to carry on his trade in a comfortable manner, for the ſubſiſtence of 
his family ; and therefore, the defender has no reaſon to ſay that this le- 
itim can be of no ſervice to him, as 1t will go to his benefit in the molt 
ſubſtantial manner. Beſides, ſuppoſing that the legitim behoved chiefly 
to be applied for payment of creditors, even, in that caſe, it would not be 
in the father's power to diſinherit his child. An innocent misfortune is 
no ſufficient cauſe of exheredation; nor can it be thought a matter of 
indifference to the ſon, that he is, by receiving the ſhare of his father's 
ſucceſſion, enabled to diſcharge 1 juſt debts, and ſetup on a new foot- 
ing in the world, to gain his livelihood by an honeſt induſtry, without any 
impediment or diſtreſs: And, it is eſtabliſhed in our practice, that the 
legitim cannot be excluded by any ſettlement made by the father, to 
take place at his death. So it is laid down by Lord Stair, lib. 3. tit. 4. 
$ 24. and ſo the court decided, Feb. 28th 1728, Henderſon and huſ- 
band contra Henderſon: And therefore, as the father has no power to 
prejudice the legitim by any {ſettlement of ſucceſſion, there is no roon 
to enquire, in ſuch caſes, whether inſolvency may be a rational cauſe 
of exheredation or not. The law has excluded every cauſe, in order to 
pre arbitrary queſtions, which would render the properties of the 
lieges precarious and uncertain. 
The Lords repelled the defence, and found that the purſuer was 
« intitled to his legitim. 


0 Act. Ferguſan. Alt. Burnet. Reporter Lord Kaimes, 

No. XCII. | July . I 1762. 
The CREDITORS of the deceaſed GEORGE CALBREATH of Bal- 
gair, 

Againſt 


FONN CALBREATYH of Balgair. 


Can the Lord Chancellor's cert;ficate be pleaded as a dife barge of a de con- 
trafted in England in any court in Scotland. 


the laws of England, a bankrupt, making a fair diſcovery and 
ſurrender of his effects to the aſſignees under the commiſſion for 
behoof of his creditors, 1s intitled to the Lord Chancellor's certificate, 
which, by ſeveral ſtatutes, operates an abſolute releaſe and acquittal of 
all antecedent debts. 

In the year 1754, a commiſſion of bankruptcy under the great ſeal 
of England was iſſued againſt John Galbreath, then reſiding at London. 
He appeared before the commiſſioners, made a full diſcovery of his ef- 
fects, and obtaincd the Lord Chancellor s certificate, 

Cc2 In 


*. 


in the year 1749, George Galbreath, John's elder brother, prevailcd 
with him to become conjunctly bound with him in certain bonds ; the 
whole of which he was afterwards obliged to pay. 
iy George's death without iſſue, John ſaccceded to the lands of Bal- 
gair, which were ſtrictly entailed, and alſo to certain other lands which 
were not entailed, and which John, therefore, as apparent heir, brought 
to ſale, in order to pay George's creditors. 
In the ranking of theſe creditors, John inſiſted to be ranked pari pafe- 
ſ with the other creditors, tor relief of the one half of the bonds a- 
bove mentioned. But it was pleaded for the other creditors, That any 


claim which John could have on that account was compenſated by other 


tums in which, prior to his bankruptcy, he was debtor to his brother 
George; particularly, a ſum of L. 218: 18 : © Sterling, part of George's 


money in the hands of John Walkingſhaw his agent at London, which 


John had taken up from Walkingſhaw, and had never accounted for to 
his brother; and a further ſum of L. 34 Sterling contracted in Scot- 
land. 

In anſwer to this claim of compenſation, John produced my Lord 
Chancellor's certificate, certifying, That he had complied with all the 
requilites of the ſtatute of bankruptcy in England; and inſiſted, that, in 
virtue thereof, he was diſcharged of all debts prior to the bankruptcy, in 
terms of the act of the 5th George II. cap. 3o. ſect. 

The creditors having, on the other hand, contended, That the Chan- 
cellor of England's certificate could not be pleaded as a diſcharge of a 
debt in any court of Scotland; the court, after a hearing in preſence, 
40d after confidering memorials, upon the 24th February 1702, found, 

« Thar the certificate by the Lord Chancellor produced, does not afford a 
defence againſt the two debts of L. 34 Sterling, and of L. 218: 18: © 
Sterling, 1 by John Galbreath to his brother George; and therefore 

* ſuſtained the compenſation pleaded on theſe debts.” | 

The article of IL. 34 Sterling was no further diſputed ; but, with re- 
rard to the L. 218: 18: o, it was pleaded for John Galbreath in a re- 
claiming petition, That the lex loci regulates the conditions of the debt 
in form as well as in ſabſtance ; whick therefore being once regularly 
conſtituted according to the laws of that country where it receives its 
being, muſt produce action in other countries where other forms and ſo- 

{emnities are requilite: For it would be abſurd to ſuppoſe, that the 
debtor, by changing the place of his reſidence, ſhould fruſtrate the effect 
of that ob ſipation Lich he had granted to his creditor, according to the 
forms preſcribed by the law of that country where it was granted; or, 
that the obligation 1tfelt ſhould vary as oft as the debtor changed his 
place of reſidence; and that this point had been frequently decided; 

Galbreath contra Cunningham, 10th 3 1620; Laird of Balbirnic 
cortra Arkle, 26th February 1633; Haig CGntra Wilkemiva, 7th February 

1634; Chatto contra Orr, 10th January 1702 | 

Upon the ſame principle, it has been 3 in a variety of caſes coi- 
lefted in the law Dictionary, voce, Foreign, That debts contracted in Eng- 
land, when ſued in Scotland muſt, gzcad their endurance, be governed 
by the ſtatute of limitation ; and this rule is laid down in expreſs 


words ! in the late Inſtitute. vol. 2. P. 172. § 39. 
But 
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But, as the conſtitution and endurance, ſo likewiſe the tranſmiſllon 
of the obligation 1s regulated by the laws of that country where the 
tranſmiſſion was made; and fo this point has been ſolemnly determined 
in the competition of Captain Wilſon's creditors, where both the volun- 
tary and legal aſſignees to Lord Rothes's bonds, without intimation, 
were preferred to the arreſting creditors ; becauſe ſuch was the law of 
England where theſe debts had been contracted. 

As the conſtitution, endurance, and tranſmiſſion of the obligation is 
regulated by the lex loci, the extinction of the obligation muſt be go- 
verned by the ſame law. Thus, payment of a bond granted in a fo- 
reign country was found probable by witneſſes ; becauſe ſuch was the 
law of the country where the debt was contracted ; 16th November 
1626, Galbreath contra Cunningham ; 21ſt February 1633, Laird of 
Balbirnie contra Laird of Arkle ; 7th February 1634, Hyde contra Wil- 
liamſon; and loth January 1702, Chatto contra Orr. 

Thus the cedent's oath has been found good againſt the onerous at- 
{ignees, becauſe ſuch was the law of England where the bond was exe- 
cuted after the Engliſh form; 28th June 1666, Macmorland conti 
Melvill. | 

Thus it has been found, that intromiſſion in a foreign country with 
2a Scotchman's effects dying there, did not infer the paſſive titles of viti- 
ous intromiſſion; becauſe ſuch was not the law of the country where 
the intromiſhon was had; Lord Dingwall contra Vendeſſmæ, iſt July 
1619; Archbithop of Glaſgow contra Broomfield, March 1683, 

Thus, by a train of conſecutive judgments, the legal allignees under 
the commillion of bankruptcy have been found to have a good title, or 
right of action, againſt the bankrupt's debtors in this country, though 
they had no other right, but by the act of the law where the debtor re- 
ſided : And therefore, as the /ex loci has been found in all the particulars 
above mentioned to be the governing rule, the ſame rule mult govern 
the preſent queſtion : Conſequently, as the debt upon which compenſa- 
tion is here pleaded was contracted in England prior to the commiſſion 
of bankruptcy iſſued againſt John Galbreath ; and as, by the law of 
England, the Lord Chancellor's certificate, fairly obtained, operates a 
diſcharge of all the prior debts contracted in England; the debts ſo diſ- 
charged by the law of the country where they were contracted, and 
ought to have been paid, cannot be put in fait in any other country, or 
allowed of in this caſe as a ground of compenſation. 

Anſwered for the creditors : It is a natural conſequence of the divi- 

hon of mankind into different countries and juriſdictions, that ſtatutes 
can have no effect 2ltra territorium flatuentis, eſpecially when the law which 
is craved to be extended from one country to another is not a law juris 
gentium, but a law mere juris poſitivi: That the Engliſh ſtatute now 
ſought to be extended to Scotland is entirely of the latter kind, is obvious, 
whether the object or effects of it are conſidered. It does not extend to 
all the ſubjects of the nation, but only to the trading part of it ; and did 
not even aftect trading ſtrangers reſiding in England, till the 21ſt of 
James J. The effect of theſe ſtatutes is, to alter and vary the whole o- 


peration of the law, and to diveſt both the debtor and creditor, the 
debtor 
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debtor of his eſtate, and the creditor of his fund of payment, ad ope- 

rates backwards for ſeveral years; and they are againſt material juſtice, 
in ſo far as the certificate ſecures not only the perſon of the debtor, but 
alſo his future acquilitions, from his creditors; fo that the bankrupt 

may be wallowing in wealth, while his creditor may be ſtarving in a 
dungeon, to which the bankruptcy of that debtor may have reduced 
him. It i is therefore as plain as can be, that theſe ſtatutes are entirely 
Jus is Haſitivi, and which therefore ought not to be extended ra bes rito— 
rium flatuentts. 

Neither is it the intention of the Englith law itſelf, that the effects of 
the certificate ſhould be extended into "other countries, ſeeing ſuch ex- 
tenſion would be prejudicial to England itſelf. For the bankrupt would 
have all the advantages of the bankrupt-laws for him, and be ſubject to 
none of their diſadvantages againſt him: He would have the advantage, 


by the ſecurity of his perſon, and future acquiſitions, while, on the other 


hand, the creditor would find it difficult to detect his concealments, or 
to get him puniſhed for them. Beſides, the intention of granting the 
benefit of the certificate was to retain in England the trading ſubjects 
of England, and to invite foreigners to it, dy giving ſecurity to their 
perſons, and future acquiſitions, in caſes of misfortunes in trade. Bur, 
if the ſame ſhield could protect him wherever he went, after having 
once obtained it, an unfortunate trader would have no temptation to 
remain in Eng land. 

The n contended for by John Galbreath would be in a great 
degree unjuſt to foreigners ; for the Natutes of bankruptcy void all 
mcſne conv eyances after the firſt act of bankruptcy. This may be juſt, 
if the ſtatute is to have effect in England; but it would be unjuſt with 

egard to foreigners, who, in another country, know nothing of the act 
of banks uptcy; and therefore, in whatever view the extenſion contend- 
ed for is conſidered, it cannot be ſuppoſed to be intended id the law of 
England, nor ſubmitted to by the law of another country. 

And this cxtenfion is the leſs to be adopted in Scotla nd, as no inſtance 
can be given where a cio bonorum has been attended to by the courts in 
England, or where a decreet of the courts in this country, proceeding 
on this action, was ever ſuſtained there, to relieve the debtor from di- 
ligence ; And therefore, as the courts of England do not give effect to 
the Scottiſh bankrup t- n which are much more limited in their in- 
fluence than rheir own, it docs not occur why the law of Scotland 
mould give effect to the chancellor's certificate. 

The extenſion contended for, if granted at all, can only be granted 
on conſiderations of cquity, for it cannot be granted in the view of 

krict law. But it is a maxim in the law of England, That he who 
pleads equity for himſelf, mult allow equity to be pleaded againſt him- 
ſelf, But, in the preſent caſe, Join was due a debt to his brother, and 
nothing can be more equitable than that the preſent claim ſhould be 
compenſated by that debt ; this, however, John declines, and will not 
Low equity to be ple aded aga xinid kinda It would Hicrefare appear 
to be the province of a gurt ot zullice, not to yield to the claim of e- 


quity made for Jon, when he does not yield to it againſt him. 


And 


/ 
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And 1t would be the more unjuſt to refuſe the compenſation in this 
caſe, that George Galbreath the creditor was in no ſort of fault in not 
claiming his debt before the commiſſioners of his brother's bankruptcy; 
for the commiſſion was iſſued 14th March 1745, and the Engliſh credi- 
tors claimed and proved their debts ; ſo that John obtained a certificate 
from the commiſſioners upon the iſt November 1745, which was con- 

firmed by the Lord Chancellor the 1oth December. During the depend- 
cence of this commiſſion, his brother George was reſiding in Jamaica, and 
had no time to ſend over inſtruQtions to claim and. prove his debt in 
England ; and therefore, if George or his creditors are cut out of this 
ground of compenſation, without any fault or even omiſſion on his part, 
and far leſs upon that of his creditors, it mult appear very hard, and it 
would require ſome very cogent principle in law to move a court to 
give way to ſuch cauſeleſs forfeitures of a juſt creditor's debt. 

It has been pleaded for John Galbreath, That the Jex loci contractus re- 
gulates the conſtitution, tranſmiſſion, and endurance of the contract, 
and therefore the extinction of it. | 

But there is a very ſolid reaſon why, in the execution of deeds which 
conſtitute or transfer a debt, 1t-38 abſolutely neceſlary that the forms 
muſt be obſerved, that are in uſe in the country where the parties are 

rehding at the time; but it cannot with juſtice be maintained, that the 
lex loci contractus regulates the endurance of the debt in this country; and 
ſuch was your Lordihips opinion when you pronounced the deciſiox, 
12th July 1739, Kinloch contra Fullerton. The death of the anceſtor, 
who has not bound his heir, is as effectual a diſcharge to the heir, in 
the law of England, as the Chancellor's certificate is to the bankrupt ; 
yet, by that deciſion, your Lordſhips paid no regard to that diſcharge, 
and did not heſitate to ſuſtain proceſs againſt the heir. 

It has been gleaded for John Galbreath, That the Engliſh ftatute of 
limitations having been ſuſtained in Scotland as a good defence againſt 
payment of an Engliſh debt, the Chancellor's certificate ſhould likewiſe 
be ſuſtained. 

But to this it is anſaoe! ed, That it is 85 from being an eſtabliſhed 

point, that the ſtature of limitations ought to be admitted! here as a de- 
fence againſt payment of an Engliſh debt. 
In 1664, a bond had been granted by Doctor Ramiay and other exe- 
cutors of the Earl of Holderneſs, to John Greiden in England, which 
was allowed to he over for fo many years, that it would ave been cut 
off by the law of England, where the parties lived; yet the Lords re- 
pelied the objection, and ſuſtained action. 

16th July 1708, executors of John Hay contra Farl of Linlithgow, 
the Lords ſuſtained the defence of the triennial preſcription againſt an 
ccompt, and had no regard to the plea, that the purſuer rched upon 
the limitations eſtabliſhed | Dy the law of the country where he reſided, 
and where the contract was entered into. 

25th July 1732, Rogers contra Cathcart and Ker, in the caſe of a bill 
drawn by a ſupercargo in Virginia u his conſtitue ents in Scotland, 
which having lain over for ſix years, the ſtatute of limitations was plead- 
ed in defence, as the /ous contrafus was ſubject to the laws of England; 
but the Lords found that the laws of Scotland muſt be the rule. 

19th 
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19th January 1737, Murray contra Cowan, the Lords repelled the 
defence founded on the ſtatute of limitations : and they did the ſame 
in the year 1755, Renton contra Baillie. 

Replied for 1 5B Galbreath : That of the whole deciſions cited for the 
creditors, there is but one that has the leaſt tendency to favour their 
plea. In the caſe of Greiden contra Ramſay, the bond was drawn in 
the Scotch form, between Scotchmen, and bearing a clauſe of regiſtra- 
tion for execution in Scotland, clearly i importing, that Scotland was the 


locus ſolutions. 


In the caſe, Rogers contra Cathcart, the bill was drawn upon Scotch- 
men reſiding in Scotland, and payable there. | 

In the caſe, Murray contra Cowan, the action was brought upon the 
ſtatute of the gth of Queen Anne, for recovering money loſt at play, with 
the triple value. The defence was laid upon the 311t of Eliſabeth, cap. 
5. whereby no action can be ſuſtained upon any penal ſtatute made or 
to be made, unleſs within one year of the offence ; and it was urged, 
that this limitation muſt regulate the Britith ſtatute of the gth of Queen 


Anne. The anſwer was obvious, That, however the act of Queen Eliza- 


berth might regulate proſecutions in England, it could have no influence 
upon the like proſecutions in Scotland; ; and ſo your Lordſhips deter- 


mined. 
As to the caſe of Renton contra Baillie, as the creditors have not ſtated 


the particulars of it, ſo no anſwer can be made to it. 
The ſingle pr ecedent which can apply to the queſtion in hand, is that 


of Thomſon and Hay contra the Earl of Linlithgow; in oppoſition to 


which, the court has not only a number of caſes for merly mentioned, but 
many others, particularly, Philip and Short contra Stampfield, II th Ja- 
nuary 1695; Rae contra Wright, 14th July 1717; Fulks contra Aiken- 
head, November 1731; and Rutherford corra Sir James Campbell. 


The Lords found, * That the certificate by the Lord Chancellor pro- 
* duced, does afford a ſufficient defence againſt the debt of 
L. 218 : 18 Sterling, due by John Galbreath to his brother 
George, contracted in England; and therefore repelled the com- 


penſation pleaded on ſaid debt.” J. M, 


Act. V. Crahame, Lockbart. Alt. J. Dalrymple, Burnct, Ferguſoa. 


No, XCIII 


| EY 1 
Ne  . - July 29. 1762. 
CILBERT Firk and ALEXANDER MLAREN in Wardend, 
Againſt 


MARGARET OGITVTIE, reli& of OU OE of Airly; ROBERT 
WEDDERBURNMN of Pearcy; GEORGE YEAMAN Provoſt of Dun- 
dee; THOMAS BOYES of Dudhope; and THOMAS MITCHELL, 
factor upon the ene of Airly. 


Where a perſon 1s comm ited to priſon till farther examination, is a mag! rate 


culpable who refuſes bail when offered ? 


HE houſe and lands of Craig belonged in property to Margaret 

Ogilvy Lady Airly. As ſhe had no occaſion for the houſe, the 

put it under the charge of Gilbert Fife, who had a leaſe of the adjacent 

tarm, and who had a dwelling-houſe and other proper buildings for his 

own accommodation adjacent to the houſe of Craig. Fite executed this 

charge for ſome years, and, according to his inſtructions, put on tires 
from time to time, for which purpoſe he had an allowance of coals. 

In the year 1759, when Fite's leaſe was near expired, Lady Airly re- 
ſolved to give the poſſeſſion of the houſe of Craig to Thomas Mitchell. 
This reſolution was intimated to Fife, who uſed various ſolicitations to 
be allowed to continue in his pofleſſion, and who at laſt unwillingly con- 
{cnted to remove at Whitſunday 1760. Alexander M*Laren, who lived 
in the neighbourhood, had dropped ſome expreſſions, which ſhowed 
that he was not thoroughly ſatisfied with the proſpect of Mr Mitchell's 
ſetthng in his neighbourhood. Upon the 26th December 1759, Fife 
went to make a viſit to M*Laren, and did not return home till 10 of clock 
at night, His ſervants had, as uſual, put on a fire in one of the rooms; 
and they attended the fire till it was near extinguiſhed, after which they 
went to bed, leaving Fife fitting by his own fire-hde, About two hours 
thereafter, one of the ſervants obſerved the houſe of Craig in flames; 
and any endeavours uſed to extinguiſh the fire were vain ; and the houſe 
was burned to the ground. 

Mrs Ogilvy the next day applied 1 to ſome of the neighbouring juſtices 
of peace, ſetting forth, That her houſe of Craig had been burned : That 
Gilbert Fife, in the Mains of Craig, had the charge and management of 
the ſaid houſe; and ſhe had reaſon to think, that he, or ſome of his family, 
could account for the burning of it; and craved warrant for apprehend- 
ing the ſaid Gilbert Fife, and others reſiding in the Mains of Craig. 
Accordingly a warrant was granted to that effect; and a precognition 
having been taken, the following deliverance was given upon it, by 
Robert Wedderburn of Pearcy, George Yeaman Provoſt of Dundee, 
and Thomas Boyes of Dudhope : © Hin ing conſidered the foregoing pre- 
cognition, grant warrant to incarcerate the ſaid Gilbert Fife and Alex- 
ander M*<Laren within the tolbooth of Dundee, there to remain till 


turther examination.“ 
DG Some 
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Some days thereafter, M*Laren was ſet at liberty, and Gilbert Fife ap- 
plied to be libcrate upon bail, which having been refuſed by the juſtices, 
he applied to the court of juſticiary for his liberation, which he obtained, 
after having been twenty-four days in priſon; and, not long thereafter, 
he and M*Laren commenced an action of wrongous impriſonment, op- 
preſſion, and damages, againſt Mrs Ogilvy, the three above-mentioned 
juſtices, and Mr Mitchell the factor. 

Pleaded for the purſuers : That the behaviour of the defenders had 
been, in every particular, oppreſſive, and contrary to the act of parliament 
1701, cap. 6. That, inſtead of a direct accuſation againſt any perſon, as 
the law required, Lady Airly's application contained no more than a 
ſurmiſe, that Gilbert Fife, or ſome of his family, might probably know 
lomething about burning of the houſe of Craig. 24%, It contained an 
application for an indefinite warrant, to apprehend not only Fife, bu: 
all others reſiding in the houſe of Craig. 3720, The warrant itſelf is even 
broader and more indefinite than the application. 40, The warrant of 
commitment only bore till further examination. In ſuch caſe, it was 
the duty of the juſtices to have brought the priſoners to examination as 
ſoon as poſſible, and either to have ended their impriſonment by libera- 
tion, or to have granted warrant to commit them ſpecially, for a crime on 
which they might run their letters of liberation; but inſtead of this, 
M*Laren was detained eight days, and Gilbert Fife no leſs than twenty- 
tour days, without further examination, or without the proſpect of an 
end to his confinement. 5%, When bail was offered, it was moſt un- 
juſtly refuſed, in direct contradiction to the terms of the ſtatute, as, up- 
on the precognition, no evidence of guilt whatever appeared againſt the 
purſuers. All theſe things were highly oppreſſive, and afforded a juſt 
ground for damages, both at common law, and upon the act 1701. 

Anſwered for the defenders: That Lady Airly's information appears 
to have been exceedingly proper, and plainly amounts to this, that ſhe 
ia{pected her houſe had been wilfully burned by Fife, or ſome of his 
family living in the houſe of Craig; and therefore ſhe prays, that war- 
rant may be granted for apprehending them, in order to examination. 

The warrant granted upon this information applies directly to it, nor 
was any perſon apprehended upon it but Gilbert Fife and his family, re- 
ding at the houſe of Craig; the after procedure, and warrant of com- 
mitment of Fife and M*Laren, until farther examination, proceeded upon 


the precognition, and is fully juſtified by the contents of 3 it, from which 


many very ſuſpicious circumſtances ariſe; and, when that is the caſe, pre- 
COgnitions are always held as a ſufficient ground for commitment, even in 
order to trial; becauſe, it is the ſtrongeſt information in writing, and the 
Warrant ſubjoined to it ſufficiently expreſſes the cauſe of commitment, 
by reference to the preceding precognition. 

Neither can the juſtices be blamed for having refuſed bail, where ſtrong 
luſpicious circumſtances of guilt appeared upon the precognition, as, in 
tuch caſe, it is neither proper nor expedient that inferior judges ſhould 
take upon themſelves to grant liberations upon bail, eſpecially, where 
th. crime is of ſo latent and pernicious a nature. 

But, beſides this, the /pecres fa# is fuck, chat there is not one clauſe in 


the act againſt wrongous impriſonment which applies to it ; for _ act 
relates 
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relates only to commitment in order to trial, but does not in the leaſt re- 
late to commitments till further examination; and, if either that act of 

arliament, or the common law or practice of the country, make detention 
in priſon till further examination criminal, the crime of fire-raiſing is of 


ſuch a nature, that it never could be detected; becauſe it can be executed 


in ſo private a manner, that nothing but ſlight grounds of ſuſpicion can 
at firſt be expected; and, as the crime is capital, and not bailable, the judge 
mult have a diſcretionary power of determining how far the grounds of 
ſuſpicion are ſuch as to afford a probability, that convincing evidence of 

the crime may ſoon be diſcovered. If, indeed, a judge has acted in a mat- 
ter of this kind with a malicious intention to oppreſs, there he would de- 
ſerve the cognizance of this court; but if, on the other hand, no malice 
appears, the law will not allow either the party or the judge to be ſubject- 


ed to puniſhment. 
The Lords aſſoilzied the hail defenders, and upon the reclaiming pe- 


© tition, adhered.” J. M. 
Act, Crefty. Alt. Fobnflin, Garden. 
No. XCIV. July 29. 1627. 
FAMES EWART of Mulloch, and ROBERT CUTLER Merchant in 
| | Dumfries, 
Againſt 


RICHARD LOTHIAN of Staffold. 


A perſon becoming cautioner for one partner of a company, to relieve the 
other partners of the company-debts, not entitled to the benefit of the af 
1695. | 

TN 1 John Grahm, Robert Ferguſon, James Ewart, and Robert 

1 Cutler entered into a copartnery for carrying on a wine- trade. Each 

partner advanced L. 150; but, in the courſe of their trade, they had oc- 

caſion to contract debts, and borrow money to a conſiderable extent. 

In 1754, the other parthers agreed to convey their ſeveral ſhares of 
the copartnery to John Graham, upon his paying to each of them L. 150 
Sterling, the original ſtock put in by them, with intereſt, at the rate of 
8 ßer cent. from the time of the advance, and relieving them of all the 
company debts. 

Graham accordingly granted bills to the other partners for their re- 
ſpective ſhares of the company's ſtock ; and a bond was alſo granted by 
him as principal, and Richard Lothian of Staffold as cautioner, for re- 
lieving them of the company-debts. | | 

By this bond, after reciting the ſeveral debts due to the company, and 
the above agreement entered into by the partners, the ſaid John Graham 
as principal, and Richard Lothian as cautioner, ſurety, and full debtor, 
with and for them, Bound and obliged them, conjunctly and ſeverally, 

D d 2 their 
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their heirs, &c. to free, relieve, harmleſs and ſkaithleſs keep, the ſaid 
© Robert Ferguſon, James Ewart, and Robert Cutler, and each of them, 
* of and from the ſums of money particularly before written, due and 
* addebted tothe faid company, to the ſeveral perſons therein deſigned, 
* amounting in whole to the ſum of L. 1236: 19: 3 Sterling of prin- 
cipal ſums, and of and from the ſeveral penalties obliged for the ſame, 
© and annualrents thereof, bygone, reſting unpaid, and in all time com- 
ing: And, for their further ſecurity thereanent, the ſaid John Graham 
and Richard Lothian bound and obliged them, conjunctly and ſeverally, 
* betwixt and the term of Martinmas 1756, to make payment of the 
* 1aid principal ſums due to the ſeveral creditors in manner before men- 
* tioned ; and alſo of the haill annualrents, bygone, and in time coming, 
due upon the reſpective principal ſums as aforeſaid ; and of the hazl} 
* expences, if any be or ſhall be, or diligence done or to be done, for 
the recovery of the ſame; and to retire and deliver up to the ſaid Ro- 
bert Ferguſon, James Ewart, and Robert Cutler, the ſeveral bonds, bills, 
and other vouchers of the ſaid debts, with habile diſcharges thereof 
And further, the ſaid John Graham as principal, and Richard Lo- 
* thian as cautioner, bound and obliged them, conjunctly and ſeverally. 
to free and relieve the ſaid Robert Fer guſon, James Ewart, and Ro- 
* bert Cutler, of and from all other debts and ſums of money, if any be 
due by the ſaid company, more than theſe particularly before mention- 
* ed; all under the penalty of L. 250 Sterling, over and above per- 
* formance.” | 

Matters being thus ſettled, Graham carried on the trade for ſeveral 
vears upon his own account; but having thereafter failed, without 
paying up the whole of the company-debts, the other partners charged 
Nr Lothian upon his bond to relieve them of theſe debts. 

Mr Lothian ſuſpended this charge; and, in bar of it, p/caded the be- 
nefit of the ſeptennial preſcription, introduced by the act 1695. 

Anſwered for the chargers: The act 1695, being a correctory law, 
has always been reſtricted to the preciſe caſe provided for by its enact- 
ing words, viz. cautionary obligements, in bondsor contracts, for the pay- 
ment of liquid ſums of money to the creditors in ſuch bonds or contracts. 
But, in the preſent caſe, the ſuſpender is bound not only to pay the Pre- 
ciſe liquid ſums of L. 1236: 19: 3, the computed amount of the prin- 

cipal ſums due to the company creditors, but allo for the annualrents, 

bygone and in time coming, with the expenccs incurred or to be incurred 
thereupon ; and is hkewile taken bound to relieve the former partners 
© of all other debts and ſums of money, if any be due by the 
© faid company, more than thoſe particlarly above mentioned.“ From 
whence it appears, that his obligation is not for a preciſe liquid ſum. 
Relides, it is not a bond for a ſum of money due by Graham to his for- 
mer partners, but only an obligation of relief, by which Graham and 
his cautioner became bound to pay the whole company-debts to the 
company-creditors; and conſequently, whatever plea the cautioner might 
have upon this ſtatute againſt the creditors of the company, aiter the 
lapſe of ſeven years, he can have no ſuch plea againſt the creditors 1n 
this bond, to whom no ſums are payable by the principal debtor and his 


cautioner, and who are only creditors for relief of thoſe debts which the 
principal 
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rincipal and cautioner had undertaken to pay to the proper creditors. 
With reſpect to the other partners, it is is a mere obligation ad fattum 
preftandum, which can never fall under the enactment of the ſtature. 
The Lords found, That Richard Lothian, the ſuſpender, had not 
the benefit of the ſeptennial preſcription ; ; and, therefore, found 


* the letters orderly proceeded,” | A. w. 


For the chargers, Advocatus. For the ſuſpender, Ja. Ferguſcn. 


No XCV. | Auguſt 3. 1762, 
The Truſtees of FOZN BROWN, 
Againſt 
His Relations. 


Effeft of a legacy Ie T1 among the telator's pooreſt friends and Relations ;— 
Truſtees named by the defunct for managing his affairs, and paying "off 
his legacies, &©c. . to have a diſcretionary power FI diſiributing ſaid 


legacy. 


OHN BROWN, feuer in Laſwade, having no near relations, execut- 
ed a ſettlement of his affairs in the form of a truſt-diſpoſition, 
whereby he veſted his whole eſtate, real and perſonal, in certain truſtees, 
with directions to diſpoſe of his heritable eſtate, in the event of his death, 
in manner therein mentioned, and to make payment of a variety of le- 
gacies ſpecially bequeathed; after which follows a general clauſe in theſe 
words: And the remainder of the proceeds of my ſaid means and 
* eſtate, after payment of the ſeveral legacies already bequeathed, or to 
be bequeathed by me at any time of my life, in manner foreſaid, and 
of the payment of the expences of cxecuting this truit-right, 7 be di- 
* vided ameng/! my pooreſt friends and relations, whom I may have forgot 
* herein, or in any other deed to be made by me, in relation hereto, at any 
time during . 

Upon John Brown's death, the truſtees entered upon the management 
of his affairs, and paid off the ſpecial legacies and donations ; but the 
refdue which remained to be divided, in terms of the Shove general 
clauſe, having turned out pretty conſiderable, they could not agree with 
the rclations about the manner of diſtributing it ; ſome of them inſiſting; 
that this money ſhould be divided equally among all who could prove 
propinquity to the defunct, though in the remoteſt degree, and though 
in the moſt opulent circumſtances ; others laying claim to the whole re- 
ſidue as neard? of bin to the defunct; and ſome few pretending an exclu- 
five right to it as the pooreft relations. 

In theſe circumſtances, the truſtees brought a proceſs of multiple- 
poinding againſt the whole of the claimants, containing likewiſe a de- 
claratory concluſion, for having it found and declared, That a re- 


tionary power was lodged 3 in them (the truſtees) of diſtributing this reſi- 
due 


24 J 


due among ſuch of the relations, and in ſuch proportions, as they ſhould 


judge proper. In which proceſs, compearance was made for two different 


{ets of claimants, viz. 1, The neareſt of kin upon the father's fide, 
who inſiſted that they alone were entitled to the whole reſidue. And, 
2do, A number of the relations on the mother's ſide, who thought it for 
their intereſt to apply for an equal diviſion of the money among all who 
were in the field, and could prove any degree of propinquity. Beſides 
theſe two lets of kindred, there were a number of others who had been 
called in the multiple-poinding, but for whom no compearance was 
made, molt of them being extremely poor, and ſome of them out of 
the country. l 

Pleaded for thoſe relations who claimid the equal diviſion: The teſta- 
tor plainly intended that this reſidue ſhould be divided among his rela- 
tions of whatever degree, whom he had not otherwiſe taken care of; 
and his meaning was, that it ſhould be egrally divided. The clauſe will 
not bear any other interpretation: for the word divide always means a 
ſeparation into equal parts, when nothing is added to ſignify a contrary 
intention. At any rate, the clauſe can never import, that theſe truſtees 
were veſted by the teſtator with a diſcretionary power of diſtributing ac- 
cording to their pleaſure; nor does it appear proper or reaſonable 
that they ſhould have ſuch a power, as the legacy might be thereby en- 
tirely fruſtrated ; for, if they are at liberty to give each relation what 


ſhare they think proper, it 15 obvious, that, ſuppoſing they ſhould give 


each of them a ſixpence and no more, the relations mult reſt ſatisfied, 
and could have no redreſs. 

Pleaded for the neareſt of kin: 1mo, The whole clauſe is incxplicable, 
and ought to be held Fro nom ſcripto. The words pooreft friends and rela- 


tions are unintelligible ; for either the particle and mult be taken in a con- 


junctive ſenſe, in which caſe it is only the pooreſt relations, who are like- 
wiſe friends, that are entitled to the reſidue; or it muſt be conſidered as 
disjunctive, in wich caſe his pooreſt friends, as well as his pooreſt rela- 
tions, mult come in for a ſhare. In either caſe, the diviſion could not 
be made without a proof of the propinquity, friendſhip, and circum- 
ſtances of each claimant, which would be endleſs and inextricable. The 
clauſe, therefore, being altogether perplexed, the rule in the civil law 
ought to take place, and the legacy held pro non /cripto ; the conſequence 
of which is, that it muſt fall to the neareſt of kin of the teſtator, who 
would bare been entitled to take it ab inigſtato. 

24%, Suppoling this clauſe were to have effect, ſtill the remote rela- 
tions could not proſit by it; for the word relations, in a legal ſenſe, 


means only the neareſt of ln: - and therefore, the reſidue muſt be divided 


among ſuch of the neareſt of kin as the teſtator had not other wiſe pro- 
vided, by any ſpecial legacy or donation. The commentators on the 
civil N lay it down as a rule, That, where a teſtator calls in general con- 
ſanguineos ſuos, or lelam agnationem fuam thoſe only are ſuppoſed to be 
called who would have ſucceeded ab :n19g/tato ; Loet. tit, de hered. inflit. 
$ 19. and 20. The ſame is the rule in the Englith law, as appears 
from Peere Williams's Reports, vol. I. p. 327. where it is mentioned as a 
ſettled point, That, when one deviſes the rent of his perſonal eſtate a- 
£ mong his relations, with ont ſaying What relations it fall go among, all 
© tuch 


ras} 


ſuch relations as are capable of taking within the ſtatute of diſtribu- 
* tions ; elſe it would be uncertain ; for the relation may be infinite.” 
And thus it was decided in chancery, in the caſe of a legacy left by a 
perſon among his kindred, according to their maſt need ; 30. Car. II. 2. Chanc. 
Rep. p. 140. = h 7 | 

Anſwered for the purſuers, to both ſets of defenders : In claiming this 
power of diſtribution, the ſole view of the truſtees is to fulfil the will of 
the defunct, and do equal and impartial juſtice to all concerned. This 
power they apprehend to be veſted in them by the will of the defunct, 
and from the nature of the thing. The whole effects are veſted in them, 
in the firſt place; and they are appointed to divide the reſidue among the 

ooreſt friends and relations; they are therefore plainly intruſted by the 
defunct with this diſtribution. It could never be his intention, that an 
equal divifion ſhould be made among all who could claim kindred or friend- 
ſhip to him, though ever ſo remote, and though in the moſt opulent 
circumſtances ; and nothing can be more rational, than to ſuppoſe, that 
he intended his truſtees, whom he veſted in the management and direc- 
tion of his whole affairs after his death, ſhould be at the trouble of ma- 
king inquiry into this matter, and of determining according to circum- 
ſtances the particular ſhare that each ſhould receive. The truſtees 
are far from meaning, that they have thereby a power of acting ar- 
bitrarily, or of favouring any perſon improperly, or contrary to the in- 
tention of the defunct; the word /r:ends, they apprehend, in this caſe, 
to be ſynonimous with relations; and their deſign is, to make a diſtri- 
bution of the money among ſuch of the relations as have been forgot 
by the teſtator, by giving ſome more and ſome leſs, acccording to the 
neceſſities of each, and the degree of relation in which they ſtand to 
the defunct. It is underſtood, that they muſt execute this truſt /ecun-- 
dum arbitrium boni viri; and, if they are guilty of any abuſe, or any im- 
proper partiality, they will be ſubject to correction, by any action at the 
inſtance of thoſe who are fraudulently diſappointed. 

With regard to the claim of the neareſt of kin, it is plainly adverſe to 
the intention of the teſtator: Nothing is more obvious, than that the de- 
funct meant, that this reſidue ſhould be diſtributed among his poor re- 
lations in general; and, as the intention was moſt laudable, there is no 
reaſon why it ſhould not have effect. The clauſe is abundantly intelli- 

gible, and can be extremely well carried into execution, by ſuppoſing a 
diſcretionary power to be veſted in the truſtees. As to the authorities 
which were adduced from the civil and the Engliſh laws, to prove, that 
by relations in general are meant, thoſe who ſucceed ab inte/tato ; in the 

I place, the court of ſeſſion gave a contrary judgment in the late caſe of 
Edward Whary's ſettlement, 16th July 1760. 2dly, Whatever may be 
the law where a legacy is left to relations or &indred, without any addi- 
tion, which may denote what relation or kindred the teſtator meant, the 
preſent caſe is very different; for the teſtator has expreſſed himſelf in 
terms which plainly comprehend all the relations : 'The words of the 
clauſe, when taken together, plainly indicate an anxiety, that none of 
his relations who Rood in need of any aſhſtance ſhould be omitted; it 
cannot thereiore be maintained, that he meant to confine his bounty to 


any particular ſet of relations, far leſs to thoſe who happened to be his 


heirs at law, 
| 5 The 


os 3- 


The Lords found, That, by the truſt-diſpoſition executed by the decea- 
* ſed John Brown, his truſtees are veſted with a diſcretionary power 
to divide among the pooreſt friends and relations of the ſaid: John 
Brown, the remainder of his eſtate, after payment of his debts 
and legacies, and the expences of executing the truſt, and that 
without diſtinction, whether the ſaid relations are connected by 
© the father's or by the mother's fide, and alſo without diſtinction 
© of degree. And they ordain the ſaid truſtees, betwixt and the 
16th of November next, to give into proceſs a condeſcendence of 
the names of the perſons among whom, and the proportions ac- 
* cording to which, they propoſe that the ſaid diviſion ſhould be 
made; and remit to the Lord Ordinary to proceed accordingly,” 


For the purſuers, lay Campbell and Dean of Faculty, For the neareſt of kin, Dewar and Rae. Fo; 
the other relations, Wight. | 


No. XCVL | Auguſt 6. 1762. 
ALEXANDER Earl of HOME, 
alk 
Lady AME ZOME. 


A bond of proviſion granted by a brother to a ſiſter, and bearing lo be in 
full fatisfafion to her of all claim of executry, found in the hands of the 
brother's doer after his death, does not exclude the filler from being confir- 


med executrix qua neareſt of fin. 


T TPON the 7th of May 1757, William, late Earl of Home, granted a 
bond of proviſion to his fiſter Lady Jane, whereby, upon the nar- 
rative of his being inclined to make a reaſonable ſettlement upon her 
in the event of her ſurviving him, he bound himſelf and his heirs, &c. 
to pay her an yearly annuity of L. 80 Sterling during her remaining un- 
married ; and, in the event of her marriage, the ſum of L. 1000 Sterling 


at the firſt term thereafter. 


The bond contained the following clauſe : And it is hereby expreſsly 


provided and declared, That the above written proviſions, in favour of 
the ſaid Lady Jane Home, ſhall be in full ſatisfaction to her of all claim 
* of executry, or whatever elle the can atk, claim, or demand by my de- 
« ceaſe, except what further I ſhall think to give or bequeath to her of 
my own good will only; under which condition, theſe preſents are 
granted by me, and to be accepted of by her, and no otherwiſe; reſer- 
« ying always to me full power and liberty, at any time in my life, even 
bon death-bed, to revoke or alter theſe preſents, in whole or in part, at 


i my pleaſure; and declaring, that theſe preſents ſhall have the full force 


and effect of a delivered evident, albeit the ſame thall be found in my 
« own cuſtody undelivered at the time of my deceaſe; whereanent I hear- 


by expreſdy diſpenſe,” 5 
| | * 
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The bond was depoſited in the hands of Earl William's doer, and ne- 
ver made its appearance till after his Lordſhip's death. 

Upon that event, Lady Jane took out an edict, upon which ſhe was 
decerned executrix to her brother; and applied xe.the commiſſaries for 
an order to inventary and appretiate the furniture in the manſion-houſe 
of the family. 

Th preſent Earl appeared for his intereſt, and inſiſted, that his ſiſter 
being excluded from all claim to the executry by the bond of proviſion 

ranted to her, he alone was entitled to the adminiſtration of the effects 
which belonged to himſelf. 

The commiſſaries found, that Li Jane was not excluded from the 
office, and allowed her to expede her teſtament. 

The Earl preſented a bill of advocation ; and, upon the 15th of June 
1762, the Lord Egefield Ordinary, after adviſing with the lords, refu- 
ſed the bill, reſerving to both parties to inſiſt upon their point of right 
to the executry- ſubject, as accords. 

The Earl preferred a reclaiming petition, in which he infified, That 
the office of adminiſtration muſt always go to the perſon who is to have 
the ultimate benefit ariſing from the ſucceſſion coming out to a good a- 
vail, or the loſs ariſing from the ihortcoming ; and that both by the Ro- 
man law, and by a courſe of deciſions for upwards of four ſcore years 
paſt, bonds granted by a perſon to his neareſt in kin have always been 
tound ſufficient to exclude them ; January 27. 1080, Sandilands contra 
Handilands ; 1731, Campbell contra MLeod; 

1748, Campbell contra Campbell. 

Anſwered for Lady Jane: 1, Although the Earl had exheredated 
her in the moſt expreſs terms, by declaring, that {he muſt accept of the 
bond in place of any claim ſhe could have to the ſucceſſion, ſuch act of 
exheredation, without her acceptance, could have had no effect, and 
ſhe muſt ſtill have remained heir to her brother 7 mobilibus, By the Ro- 
man law, the inſtitution of an heir was the foundation of every teſta- 
ment or latter-will, without which it could not ſubſiſt. A teſtament wich 
them was good, though it contained nothing but a nomination of an 
heir in three words, as Tilius bheres est9; but if, inſtead of ſuch nomi- 
nation, it contained only an exheredation, as Tilius exberes lo, it would 
have been altogether ineffectual. In like manner, ſuppoſing a teſtator 
to have left a ſum of money to litius, under the expreſs condition, that 
he ſhould be debarred from claiming any right to the ſucceſſion; yet if 
he named no other perſon to be his heir, he would ſtill die inteſtate ; and 
Titius, if his heir at law, would, notwithitanding ſuch prohibition, ſuc- 
ceed to him. Further, though Titius had actually accepted of tlie ſum 
of money, and thereby had become virtually bound not to claim the 
ſucceſſion, or though he had bound himſelf in the moſt expreſs terms, 
ſuch obligation would by the Roman law ſignify nothing; becauſe, by 
that law, every paction ae hereditate viventis was reprobated, ſo thac 
it could not impede the courſe either of the legal or teſtamentary ſucceſ- 
ſion. It is true indeed, that, by the practice of this country, any man 
may, for a valuable confideration, renounce the hope of a ſucceliton, e- 
ven by accepting a bond under ſuch a condition; but then the acceptance 
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of the bond is abſolutely neceſſary. The rule, that there can be no ex. 
heredationaithout an inflitution or nomination, ſtill remains; andnotons 
example is to be found of any neareſt of kin being excluded from the 
ſuccethon, without either a teſtament naming another executor, and u- 
ni verſal legator, or a bargain whereby ſuch ncareſt of kin either expreſs. 
ly or implicitly renounced his right. Ione of the deciſions referred to 
point that way; all of them proceed either upon an acceptance of a pro- 
viſion, or upon an expreſs renunciation. 

nds. The late Earl has not in this caſe excluded his ſiſter abſolutely 
from her right of ſucceſſion, but only conditionally, in cafe of her ac- 
cepting of the bond; ſo chat an option was allowed her to betake herſelf 
either to the one or to the other; it being impoſſible to aſſign any rea- 
ton why her acceptance {hould have been at all mentioned, if it had been 
the Karl's intention that ſhe ſhould be abſolutely cut off from the ſuccet- 
ſion without any choice. 

Replicd for the Earl: 1%, The wil of the defunct is the fundamen- 
tal rule for determining all queſtions of ſucceſſion, eſpecially to movea- 
bles, the free diſpoſal w hereof has met with ever yindulgence; and though 
the Roman law has been adopted in general, with relation to the ſucceſ- 
fon of moveables : yet this, as well as other nations, has repudiated ma- 
ny of its ſubtilties and diſtinctious, which are found not to be adapted 
to the policy of modern times. In particular, it is not neceſſary to in- 
ſtitute another heir, in order to exheredate or exclude one who might o- 
therways ſueceed to a ſhare of the defunct's effects ob inteſtato. Thus, 
where two or more ſtand in the ſame degree of relation to the defunct, 
and he executcs a deed, declaring his expreſs intention, that one of them 
{hall have no part of his effects at his death; or, if he grant a proviſion 
to him in ſatisfaction of all ſhare of ſuch ſucceſſion, chere can be no 
more doubt of his intention, that the ſhare of ſuch party thould accreſce 
to the other relations, who he ſaw would ſucceed ab inte/tato, than if he 
had cxpreſsly made the ſame over to them; and confequently the {ame 
efiect muſt i given to his intention in the one cafe as in the other. In 
{uch a caſe, the party excluded is put in the fame fituation as if he never 
had exiſted, ſo that the ſucceſſion accreices of courſe to the other next 
in kin. The kinſman to whom the benefit thus accrues has no occaſion 
for any other title than what ſtood in him ure ſanguinis, and which is 
only enlarged by the act and deed of the defunct, excluding a perſon 
who, by the courſe of the ſame ſucceſſion, would otherwiſe have becn 
intitied to a ſhare with him. Had there been here no ſiſter, the peti- 
tioner, though heir to his brother in his land-eſtate, would likewiſe] nave 
been his ſole executor 974 next in kin; and, as the eaſe lands, were he 
not heir, hewould unqueſtionablycome in equally with Lady Jane. Now,as 
they are both par: ere, and the defunct has declared his intention 
and purpoſe to exclude the lady, by giving her a proviſion in full, mat- 
ters are thereby brought to the Gins ſituation, as if the lady had not been 
jiving at her brotner's death; in which caſe, the petitioner became un- 

ueſtionably intitled to both the heritable and moveable eſtate as heir, 
and next of kin. In thort, if in this caſe Lady Jane were preferred to 
the whole ececutry in nien of her tpecial proviſion, the law of Scotland 


would ſy cr a material ————— and, inſtead of effect being given to 
the 
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the late Earl's will and declared intention, his ſucceſſion would be carried 
in a direct contrary channel. 

To the ſecond: The words of the bond obviouſly import a mandate or 
command, and not an option or election given to the obligee. The words 
and to be accepted, import the ſame thing as Hall be accepted, according 
to the expreſſion uſed in the former part of the clauſe, that the proviſion 
{hall be in full ſatisfaction. The exception of what further he ſhould 
think fit to give or bequeath, was ſuperfluous ; but ſtill it ſhows he 
meant, that he ſhould have nothing ab intefato beyond that proviſion, 
but only by ſpecial gift or legacy. And the words in the preamble, de- 
claring the Earl's intention © to make a reaſonable ſettlement upon her 
in the event of ſurviving him,” further demonſtrate, that the contents 


of the bond were to be taken as a reaſonable ſettlement and no more. 


In ſhort, there is no ambiguity whatever; the words are clear and po- 

ſitive, that the proviſions thall be taken in full; and, were there even 

ambiguity in them, yet, if the ſenſe and meaning 1s clear, the exhere- 

dation muſt be effectual, according to the rule of the Emperor Juſtinian, 
clegantly expreſſed in J. 3. cod. De lib. prat. 


* 'The Lords found Lady Jane not excluded by the bond of proviſion; 


and refuſed the Earl's petition.“ A. w. 
For the Earl, Rae, Ferguſon. For Lady Jane, Burnet- Clerk to the bills. 
No. XCVIL November 18. 1702. 


AGENT for Mrs M*A4LISTER of Loup, 


Againſt 
1 


1 Her HUSBAND. 


Huband liable for expence of fucceſsful declarator of marriage againfl Himel. 
Special cof?s given iu fuch cafe do not bar ber agert from recovering the 
whole money aid out by him. | 


NGUS MfALISTER of Loup, having denied his marriage with Jane 

M-<Donald, the brought a declarator thereof. The commilliries 
decerned in her favour, with L. 80 of coſts; and the houſe of Lords 
affirmed the decree with L. 100 colts, 

Colquhoun Grant, her agent, having expended L. 104 over and above 
theſe two ſums, in the neceſſary conduct of the cauſe, brought an action 
for repayment againſt Mr IMAlifter, as liable for his wife's neceſſary and 
juſt debts. | | 

OLjefed for Mr M' Aliſter: 1%, He cannot be liable for a debt con- 
tracted againſt his conſent, and in proſecuting himſelf. 24, The coſts 
given by the commiſſaries and houſe of Lords are !a»ative, and exclude 


lui gher colts. 


E e 2 Anſwered 
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Anſwered to the laſt for Mr Grant; He does not aſk repayment on the 
footing of coſts, but on the footing of money neceſſarily expended for a 
wife, and for which, as ſuch, the huſband 1s hable. | 

The Lords found Mr McAliſter liable.“ 


Ad. J. Dalrymple. Alt. Fo. Campbell, Ferguſon- 


No. XCVIII. November 23. 1762. 
ROBERT WHYTE Taylor in Glaſgow, 
Againſt 
The DEACON and MASTERS of the Taylors of chat Borough. 


Can a tradeſman in a borough employ women, and other perſons who are not 


free of the borough, in any branch of his trade? 


OBERT WHYTE, a freeman of the taylor-trade in Glaſgow, did 
for ſome years, confine his work in a great meaſure to the making” 

of plaiding hoſe, and that chiefly to be exported to foreign parts; and 
in this work he frequently employed women. | 

The deacon and maſters of the taylor-trade, called the ſaid Robert 
Whyte before them, and fined him for employing women in this buſi— 
neſs ; and alſo purſued him before the trade's bailie, who alſo fined him, 
becaule it was alleged, that the employing of women, and others who 
were not freemen, in branches of the taylor-trade, was contrary to the 
acts of the incorporation, particularly one made in 7th February 1758. 

As Robert Whyte was daily harrailed by proceedings of this kind, he 
preſented a bill of advocation to the court of theſe ſummary proceſles : 
and he alſo raiſed a proceſs of reduction of the decreets above mention- 
ed, pronounced by the deacon and by the trade's baile, and alſo of all 
the acts of trade upon which they were pretended to be founded. 

In theſe proceſſes which were reported to the court, upon memorials, 
he pleaded, | 

1-29, That the buſineſs of making plaiding hoſe, to which he has for 
many years contined himſelf, and tor which only he met with the pro... 
ſecutions now complained of, is truly no branch of the taylor-trade. 

2do, That, if it were, nothing is to hinder any freeman to employ 
ſuch journeymen as hethinks qualified toaſſiſt him in his buſineſs, though 
they have not ſerved an apprenticeſhip within the borough, and even to 
employ women, if he finds that they are able to do the work ſufficiently. 

zlio, That, as the purſuer is not only a freeman of the taylor- trade, 
but is alſo burgeſs and guild- brother of the town of Glaſgow, and carries 
on a very conſiderable exportation of plaiding hoſe to our colonies a- 
broad, it is competent to him, ſuppoſing he were not free of the craft, 
to employ any perſon he pleaſes to make hoſe for exportation; as was 
| | decided 


E 


decided betwixt the incorporation of hammermen in Glaſgow and James 
Dunlop and others merchants there, and the incorporation of cordiners 
againſt the ſaid merchants, both decided 3 December 1756. 

Pleaded for the defenders: That it has been part of the policy of this 
country, not only that boroughs ſhould be incorporated, but alſo that 
they ſhould have within them ſundry ſubaltern incorporations for carry- 
ing on the ſeveral trades that are neceſſary to better purpoſe. That this 
is the caſe of the incorporation of taylors in Glaſgow, who are em- 
powered by their ſeal of cauſe to make by-laws, and put the ſame in 

execution againſt their own freemen ; and that they are certainly the 
beſt judges of the acts and by-laws proper and neceſſary for regulating 
their own trade. And it is obviouſly expedient for the lieges, that 
people who ſerve them in any art or myſtery which require dexterity 
and 1kill, ſhould have proper judges, to ſee that they underſtand their 
buſineſs ; for, if perſons who have never been taught ſhall be allowed. 
to work, is is evident, that the ſufficiency of the work mutt greatly de- 
cay, and conſequently the trade. 

2do, Thoſe who are incapable of performing the duties, ought not to 
be admitted to have the privileges of the incorporation. Women are by 
law incapable of the former, and therefore ought not to be allowed the 
latter. 
37i0, If women are allowed to work, as their wages are much lower 
than thoſe of men, they will ſoon draw the whole buſineſs to — 
and ſo at once put an end to the corporation. 

* The Lords found, That the making hoſe does not fall under the 

« exclufive privilege of the corporation of taylors ; and that it is law- 

ful for any perſon to carry on that buſineſs, without being ſubject 
to the controul of the {aid corporation: And further found, Thar 
all freemen of the corporation may lawfully employ any perſons, 
men or women, to aſliſt them in carrying on any part of their 
' buſineſs, whether in their own houſes or elſewhere; and 
reduced the regulations of the corporation in ſo far as incon- 
ſiſtent therewith ; and alſo reduced the decreets againſt the pur 

* ſuer Robert Whyre.” 

Upon a reclaiming petition, the court adhered.” * 


„JJͤ 


* 


M. 


Act. Bur net. Alt. VV. Stewart. Feparter, Lord Alemaor. 


No XCIX. - December 4. 1762. 
ARCHIBALD STIRLING of Keir, 
Againſt | 
FOBN CHRISTIE. . 
Net relevant to prove a fad by oath of party, where fenallies are concluded for. 


IN R STIRLING of Keir brought an action before the juſtices of 


peace, againſt John Chriſtie, one of his tenants, for cutting ſome 
you. 
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young trees on his farm, founded on the ſtatutes of the years 1685, cap, 
9. and 1698, cap. 10: and the ſtatute of the 1. Geo. I. ſeſſion 2. cap. 18. 
He proved that {ix trees, above ten years old, were cut by Chriſtie, or 
thoſe in his family, and ten by perſons unknown. The juſtices decer n- 
ed for L. 20 Scots for each of the ſixteen trees, the penalty contained in 
the two firſt of thoſe ſtatutes. 
Chriſtie ſuſpended : And, inter alia pleaded, That he ought not to be 
liable in any penalty for the laſt ten trees, in reſpect it was not proved 
they were cut by him, or his order, or by perſons in his family. Mr 
Stirling offered to refer to his oath, that they were cut by his order. 
Chriſtic objcaed, That facts affecting a perſon's fame, and inferring a 
crime and penalties againſt him, cannot be referred to oath of party; 
for which the authorities of Stair, page 721. Bankton, Vol. II. page 
656, and Erſkine, page 443. were quoted. 
* The Lord Ordinary found the allegation not relevantt to be proved 
by the ſuſpender s oath, in reſpect the charger is inſiſting for pe- 


5 nalties,” | 
© The d. adhered,” Mo 


For charger, Walter Stewart. For ſuſpender, F. Dalrymple, Burnett. 


N. B. In this caſe it was debated, but not decided, Whether the te- 
nant is hable for wood cur on his farm, unleſs he ſhall prove 


that the wood was cut by a third party? 


N. | December 7. 1762. 
EARL of MOR AY and others, 
Againſt 
CALLENDER of Craigforth. 


The hecks of cruives muſt be ßerpendiculur, and cannot be placed hori- 
e | 


FR CALLENDER has cruives on the river Forth, the hecks of 
. which were placed horizontally, Lord Moray and other ſuperior 
heritors brought a proceſs, inſiſting inter alia, ro have Mr Callender or- 
dained to change his hecks, and make them perpendicular. 

Pleaded for Lord Moray: Hecks placed horizontally do not give ſuch 
room to the ſalmon to paſs as thoſe that are perpendicular, The ſta— 
tutes all enact, That hecks muſt be three inches %%; and this un- 
doubtealy means broad, or from ſide to fide” and cannot mean upwards 
or downwards This is clear from the opinion of all the grammarians. 
There arc very few inſtances of hecks placed horizontally in Scotland, 
but molt of them are perpendicular. x 

Anſwered f. for Mr Callender : That the intention of the diſtance e en 


the hecks is to give a paſſage to the fry of talmon, as the ſtatutes ex- 
preſs!y 


L 223 J 


preſsly bear; and the Saturday's flop is intended for the grown ſalmon, 
None of the ſtatutes ſay whether the hecks muſt be hor izontal or perpen- 
dicular; and therefore cuſtom is the belt ; interpreter of law. In the pre- 
ſent ents. the hecks have been horizontal, from time immemorial. Many 
other cruives have their hecks horizontal, and, among others, thoſe be- 
longing to the purſuers themſelves. The opinions of grammarians can 
be of no uſe; becauſe wwid-7es 18 only a relative term oppoſed to length, 
and has no reſpect to the poſition in which bodies may be placed, whether 
horizontal, perpendicular, or diagonal. 

* The Lords found that the hecks muſt be perpendicular, P. M. 


Aft. Sir D. Dalrymple. Alt. ul. Stewart. 


No. Cl. = December 9. 1762. 


GEORGE-T "AMES Duke of Hamilton 1 his Tutors, an DUNBAR 
Earl of Selkirk, 


Againſt 
ARCHIBALD DOUGLAS of Douglas, Eſq; and his Tutors, 


1. Import of a clauſe of return to the granter, in a fſamily-/c 1 
2. Claims of ſucceſſion founded upon limitations in ancient ſetllements, are 
barred buth by the pofitive and negative preſcription, the Mate Ha- 
ding, for 40 years, becn pofſefſed upon feudal titles not containing theſe 
limitations, though by the ſame perſon who was alſo: heir by the ancient 
litles. 3. Objedtion to ſeiſine, that it is wrote book-ways, and figned by 
the wilneſſes only on the laſt page, over-ruled. 4. Narrative of a deed 
of revocation, if it can be converted into a ſettlement of ſucceſſion or no- 
mination of” heirs from preſumed will? F. Heirs whatſoever, called as 
the laft Suv/iutules in a ſettlement of ſucceſſion, cannot be explained io 

mean any other than the heirs at law, or beirs-general ; and a prof 
of intention by Jack. and circumſtances cannot be admited to bring in o- 
thcr heirs, 6. Referved faculty of naming heirs being once executed by 
a deed declared to be unalterable, If it can neverthele ofe be altered, or if a 


_ perſon can bind himſelf in Joon of his vwn bein? 


ILLIAM Farl of Angus, in the marriage- contract of his eldeſt 

ſon William Lord Douglas with his firſt wife, daughter of Lord 

Paiſley, ſettled the eſtate and ear rldom of Angus upon Lord Douglas, and 

the heirs male of his body ; whom failing, on the Earl's younger ſons, 

ſucceſſively, and the heirs male of their bodies; whom failing, the other 

heirs-male of the Earl's body; whom failing, the Earl's heirs male what- 

ſoe ver, bearing the ſirname of Douglas, and the arms of Angus; upon 
which contract, charter and infeftment followed, anno 1602. 

William Lord Douglas, who, upon the death of his father, became Earl 


of Angus, obtained, in 103 3, the e OE of Marquis of Douglas, to him 
and 
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and his heirs-male. Of the foreſaid marriage he had iſſue one ſon, Ar- 
chibald Lord Douglas, and three daughters. 

After the death of Lord Paiſley's daughter, Marquis William inter- 
married with Lady Mary Gordon, daughter of the Marquis of Huntly, 
by whom he had iſſue three ſons. Of theſe, William, the eldeſt, having 
married the heireſs of the family of Hamilton, was created Duke of Ha- 


milton, and the preſent Duke of Hamilton is the lineal deſcendent of 


that marriage. The two younger branches are extinct. | 

In 1630, Archibald Lord Douglas, Marquis William's eldeſt ſon, was 
married to Lady Ann Stewart, ſiſter of the Duke of Lennox; and in the 
contract of marriage with her, the Marquis, then Earl of Angus, upon 
a narrative that the ſum of L.48,000 Scots had been paid to him, as the 
ſaid Lady's portion, became bound, to infeft and ſeize, by charter and 
« ſeiſine, 7itulo onergſo, in due and competent form, the ſaid Archibald 
Lord Douglas, and the heirs-male lawfully gotten and to be gotten of 
© his own body; which failing, to return to the faid noble Earl of Angus 
« his father, and his heirs-male and of tailzte, contained in his infeftment 
© of the carldom of Angus, and their aſſigns whatſomever, under the re- 
© {crvations and other proviſions, and reſtrictions after-mentioned, alle- 
* narly, and no otherwiſe, in all and haill the earldom of Angus, &c.“ 
The Earl reſerves his liferent, and a power of burdening, to the extent of 
100,000 merks : Then follows a clauſe, in theſe words: Providing, in 
© like manner, that it ſhall not be leiſome to the ſaid Archibald Lord 
Douglas, nor his foreſaids, to ſell, annailzie, wadſet, diſpone, dilapi- 
date, nor put away, any part of the lands and others above provided, 
© and appointed to be provided to him in manner above expreſſed, nor 
© to contract no debt, nor to do no other deed whereby the ſame may be 
© evicted, by appriſing, or any other manner of way, from him or his 
« foreſaids, in haill or in part, without the ſpecial advice or conſent of 
the ſaid noble Earl William, Earl of Angus, during his lifetime, firſt 
© had and obtained thereto, in writ,” | | 9 

Upon this contract, proper titles were made up in the perſon of Lord 
Douglas, by charter under the great ſeal, and infſeftment. The prohi- 
Þitory clauſe laſt recited was not inferted in the charter nor in the ſeiſine. 

Of this marriage between Archibald Lord Dovglas and Lady Ann 
Stewart, there was iſſue one ſon, James, afterwards Marquis of Douglas. 

Lady Ann having predeccaſed, Archibald Lord Douglas was married 
a ſecond time, to a daughter of the Earl of Weemyſs, and in his marriage- 
contract with her, ſettled a part of the eſtate, viz. the baronies of Both- 
well and Wandell, upon the heirs-male of the marriage, under a condi- 
tion of return to the family upon failure of ſuch heirs, 

Of this marriage he had a ſon, afterwards created Earl of Forfar; and, 
in 1655, Archibald Lord Douglas, then Earl of Angus, died, after hav- 
ing contracted large debts, his father, the Marquis, being ſtill alive. 

Upon the death of Marquis William in 1660, his grandſon, Marquis 
James, made up titles to the eſtate by ſervice, as heir male therein to the 


deccaſed Archibal Earl of Angus, his father, under the marriage- con- 


tract 1630, with the charter and infeftment following thercon ; and the 
retour bears, That Archibald Earl of Angus died laſt veſt and ſciſed in 
the eſtate, under the reſervations, proviſioas, and reſtrictions, contained 
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© the contract of marriage 1630;' and particular notice is taken of the 
prohibitory clauſe above recited. The ſeiſine following upon the retour 
alſo narrates the conditions in the contract of marriage 1630, and bears, 
| that ſeiſine was given to the ſaid James Marquis of Douglas, * under 
the reſervations, proviſions, and reſtrictions, above-written.” 

Marquis James, in implement of his father's laſt contract of marriage, 
diſponed the lands of Bothwell and Wandell to his brother conſangui- 
nean, Archibald Earl of Forfar, and the heirs-male of his body: whom fail- 
ing, to return to himſelf, his heirs-male, and ſucceſſors; and, upon that 
diſpoſition, charter and infeftment followed. 

M,aarquis James was twice married, ni, to a daughter of the Earl of 

Mar, by whom he had iſſue one ſon, who died unmarried, before his fa- 
ther. 2dly, To Lady Mary Ker daughter of the Earl of Lothian, by 
whom he had one ſon, Archibald, afterwards Duke of Douglas; and a 
daughter, Lady Jean Douglas. | 

In each of the contracts executed on occatics of theſe marriages, the 
Marquis bound himſelf to make reſignation of his eſtate, * in favour of 
himſelf and the heirs-male of the marriage ; whom failing, the other 
heirs-male of his own body; whom failing, Archibald Earl of Forfar, 
and the heirs-male of his body; whom failing, William Duke of Ha- 
milton, and any ſon of his body, not ſucceeding to the eſtate and duke- 
dom of Hamilton, whom he thould name by a writ under his hand; 
and, failing any ſuch nomination, to the ſecond, third, fourth, fifth, 
ſixth, and remanent ſons of the {aid William Duke of Hamilton, the 
one of them after the other, /ucce//ve, and the heirs-male of their bodies, 
always not ſucceeding to the eſtate of Hamilton; whom failing the 
Marquis's neareſt heirs and aſſignees whatſoever; prov !/o, that it ſhould 
be lawful to the Marquis himſelf to alter the foreſaid tailzie, and to 
provide the whole eſtate otherways, as he ſhould think fit, without con- 
ſent of any of the heirs of tailzie. 

ohn Viſcount of Dundee having been forfeited for en his 
eſtate of Dudhope was, in 1694, granted by the crown to the Marquis of 
Douglas and the heirs-male of his body; whom failing, to the other 
heirs of tailzie, to whom the dignity of marquiſate and the eſtate of Dou- 
glas were provided ; ; whom failing, to the Marquis's heirs and aſſignees 
whatſoever. 

Marquis James, having contracted large debts, executed a deed in Sep- 
tember 1697, whereby, for the regard he had to the well and ſtanding of 
his family, and for the love and favour he bore to Archibald Lord An- 
gus, his only ſon, he diſponed to the ſaid Archibald Lord Angus, and the 
heirs- male to be procreated of his body; whom failing, to they Ot ther heirs- 
male to be procreated of the Marquis himſelf; which failing, toand in 
* favour of ſuch heirs of tailzie as we ſhall nominate and appoint to ſuc- 
* ceed to us inthe order, and with ſuch conditions and proviſions as we 
* ſhall think fit to appoint by any writ under our hand, at any time in 
our lifetime; which writ, haill heads, tenor and contents thereof, is 
holden as herein expreſſed, and 1s to be holden as expreſſed in the in- 
ſtruments of reſignation, charters, and ſeiſines, to follow hereupon; and 
failing of any ſuch nomination by us, to our heirs-male whatſoever ; 
which alſo failing, to our heirs and 1 whatſoever; all and haill, 
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the earldom, lands, lordſhips, 3 and regalities, underwritten 
namely, 'The parton of Angus, and all other lands and heritable clita 
belonging to him within Scotland, except the eſtate of John Viſcount of 
Dundee, gitted to him by his Majeſty, as above. 

A charter under the great ſeal, and infeftment, followed upon this 
deed, in 1698, whereby the Marquis was diveſted of the fee, reſerving 
only a power of making a further ſubſtitution of heirs, failing his ſon, 
and the heirs-male of his body, under tuch conditions and limitations 
as he ſhould think proper. 

In 1669, he executed various contradictory deeds, one of them dated 
gth March that year, whereby, though already denuded, he bound and 


_ obliged himſelf to make due and lawful reſignation of his eſtate and ho- 


nours in favour of, and for new infeftment to be granted to, Archi- 
bald Lord Angus, our eldeſt lawful ſon, and the heirs-male of his body; 
which failing, to the heirs- male lawfully begotten or to be begotten, of 
his own body ; which failing, to Archibald Earl of Forfar our brother- 
german, and the heirs-male of his body; which failing, to Lord Baſil 
Hamilton, ſon to the deceaſed Duke of Hamilton, and the heirs-male 
of his body; which alſo failing, to the other younger ſons of the Duke 
of Hamilton, in the order of their birth.“ By a clauſe in this deed, the 
Marquis bound himſelf and his heirs, as follows: The which bond, and 
right of tailzie and proviſion, above-written, we bind and oblige us, 
and our for eſaids, never to revoke, alter, innovate, annul, change, nor 
infringe, neither in haill nor in part, neither by laſt will and teſtament, 
nor by any declaration in writ under our hand, nor no otherways what- 
ſoever; wherein, if we fail, we do hereby acknowledge and declare, any 
and all ſuch writs to be in themſelves, iþ/o facto, null, and of no force, 
effect, nor avail, from the beginning, and! in all time thereafter.” 

Upon the 11th of the ſame month of March 1699, the Marquis, upon 
the narrative of his reſerved power by the diſpoſition 1697, executed a 
deed of nomination of heirs, whereby, for the care he had for the weal 
* and ſtanding of his family, and for certain other good cauſes and grave 
and weighty conſiderations him moving, he nominated and appointed, 
that, failing of heirs-male of his (the Marquis's) body, the eldeſt heir- 
$ female of the body of Lord Angus, and the heirs whatſomever of the 
body of the ſaid eldeſt heir-female ; which failing, the eldeſt heir-fe- 
male of the Marquis's own body; which f ailing, our heirs-male what- 
* ſoever; which failing, our heirs and aſſignees whatſoever.' 

The Marquis, upon the 15th June that year, executed another decd, 
approving of the deed gth March. And again, upon the 28th October 
1699, he executed a new nomination, in the ſame terms with that of the 
11th March, and recalling all deeds inconſiſtent therewith, The eſtate 
of Dudhop is comprehended in this laſt deed, 

Marquis James dicd 1n 1 702, and was ſucceeded by his only ſon Archi- 
bald, then under age, who, in 1703, was created Duke of Douglas. The 
Dake already ſtood veſted 1n the family-eſtate, under his farher* s ſettle- 
ment 1697, upon which charter and ſeiſine had followed in 1698; and 
his tutors alſo compleated his title to the Dudhope eſtate, by a ſervice, as 
heir-male in ſpecial to his father; upon which he was infeft in 1702. 


In 


L 


In 1707, the Duke's tutors reſigned the whole eſtate, including Dud- 
hope, and obtained a new charter from the Crown in favour of their pu- 
pil, © Et heredibus matculis de eſus corpore procreand. Quibus defici- 
en. heredibus quis taliae jus haben. ſuccedendi in ejus ſtatu de Douglas 
et Angus, ſecundum cartam dict. Duciconceſſ. ſubmagnoſigillo, de data 
* 24to die menſis Juln, anno Domini 1698, et facultatem inibi content. 
© cum et ſub conditionibus, proviſionibus, etclauſulisirritantibuscontent. 
* in nominatione ſupra dict. facultate ſequen. heredetarie et irredimabiliter,” 
&c. Upon this charter, ſeiſine was taken, 1oth May 1707; and the 


{ame was ſoon after ratified in parliament, and made the title upon which 


the Duke poſſeſſed during his life. 


The inſtrument of ſcifine conſiſted of a number of pages wrote book- | 


ways, but the laſt page only ſigned by the witneſles ; and, in 1758, the 
perſon who then did buſineſs for the Duke, being apprehenſive that the 
ſeiſine 1707 might not be good, took infeftment of new upon the ſame 


charter. | 


Upon the death of Lord Forfar, fon of the firſt Lord Forfar, without 


iſfue, in 1716, the Duke of Douglas was ſerved heir-male in ſpecial to 


him in the baronies of Bothwell and Wandell, which had been granted 
as above to the firſt Earl of Forfar, and the heirs-male of his body, with 
a clauſe of return: and, in 1717, a queſtion having ariſen with Lock- 
hart of Lee, to whom Lord Forfar had diſponed thoſe lands, without a- 


ny valuable conſideration, it was adjudged by the Court of Seſſion, and 


in the laſt refort, that, by the clauſe of return, Lord Forfar was barred 
from conveying this cſtate gratuitouſly to the prejudice of the Duke's 


right, | — 
In 1716, 1718, and 1726, the Duke made ſettlements of his eſtate in 
favour of himſelf and the heirs-male of his body; whom failing, the heirs 


female of his body ; whom failing, Lady Jane Douglas his ſiſter, and 


the heirs-maie of her body; whom alto failing, the heirs-female of her 


body ; whom failing, the Duke of Queensberry, &c. And, in the year 
1718, he executed a particular ſettlement of the eſtate of Dudhope upon 
the ſame ſeries of heirs. 


In 1744, the Duke being diſobliged at his ſiſter Lady Jane, executed 


a revocation of theſe ſettlements, in the following words: © I Archibald 
Puke of Douglas, for certain molt juſt cauſes me moving, and to the 
end that, on failure of myſelf, and the heirs, male or female, of my 
own body, my lands and eſtate, and heritable offices and juriſdictions 
within Scotland, may deſcend to, and continue with the heirs of the 
ancient rights and inveſtitures of the ſame, by theſe preſents revoke and 


procuratory of reſignation, bond of entail, or otherways, made and 
granted by me, of my lands and eftate, heritable offices and juriſdic- 
tions, in whole or in part, preceding this date, declaring hereby all 
ſuch deeds and ſettlements ſo made by me to be void and null, as if I 
had never granted the ſame ; reſerving nevertheleſs full power to me, 


| hereafter ſhall think fit. And I diſpenſe with the not delivery hereof to 
* thoſe having intereſt therein. He alſo, in 1752, executed three dif- 


l 
l 


ferent revocations of all deeds formerly made in favour of his ſiſter, 
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recall all and whatſoever deeds and ſettlements, either by diſpoſition, 


to make new ſettl-ments of my eftate in ſuch manner as I at any time 
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In 1754, Lady Jane being dead, he exccuted a new ſettlement of his 


 wholeeſtate, as well what he had e to, as what he had ſince acquir- 


ed, (which laſt was conſiderable) in favour of himſelf and the heirs- 
male of his body ; whom failing, the heirs-male deſcended of the body 
of William Duke of Hamilton his grand-uncle, having right to inherit 
the title and honours of Marquis of Douglas and Earl of Angus ; whom 
failing, the heirs-female of his body ; whom failing, his neareſt heirs- 
male whatſoever ; whom failing, his neareſt heirs whatſoever, and their 
atlignees, reſerving full power to alter and revoke ; And, by a deed in 
1757, he ſo far altered, as to put the heirs-female of his own: body next 
to the heirs-male of his body, and prior to the family of Hamilton ; and 
to declare, that the laſt ſubſtitution of the neareſt heirs whatſoever ſhould 
be excluſive of the iſſue of his deceaſed ſiſter. He alſo reſerved power 
to alter and innovate at any time in his life. 

The Duke having 1 in 1758 intermarried with Margaret now Ducheſs 
of Douglas, entered into a poſt-nuptial contract of marriage with her, 
of date 6th Auguſt 1759, in which he ſettled his eſtate upon the heirs- 
male of the marriage; whom failing his heirs-male of any ſubſequent 
marriage; whom failing, the heirs-temale of the marriage, the eldeſt 
ſucceeding without diviſion ; whom failing, fuch heirs as he had named, 
or ſhould name in the fettlements of his eſtate, made or to be made by 
him; and failing thereof, Hie own neareſt heirs and affignees whatſyever. 

In January 1760, the Duke revoked, and cancelled the deeds which 
he had executed in favour of the family of Hamilton; and, upon the 
11th of July 1761, within ten days of his death, he evecured a new 1et- 
tlement, in form of a ſtrict entail, in which he granted procuratory for re- 
ſigning his whole eſtate in favour of himſelf, "and the heirs whatſoever 


of his body; whom failing, the heirs whatſcever of the deceaſed James 


Marquis of Douglas his father ; whom failing, Lord Douglas Hamilton 
ſecond ſon of the deceaſed James Duke of Hamilton; whom failing, 
certain other ſubſtitutes therein named. 

And, by another deed of the ſame date, the Duke having no heirs of 
his body, nor proſpect of any, made an appointment of tutors and cu- 
rators to Archibald Stewart, a minor, ſon of his filter Lady Jane, by ber 
husband Sir John Stewart of Gr andtully, upon the narrative, that, by the 
ſaid entail, in the event of his death without hcirs of his body, Archi- 
bald Stewart was tlie perſon who would ſuccced him. | 

The Duke died upon the 211t of the ſaid month of July; and Archi- 
bald Stewart, now Douglas, ſoon after took out a brieve from the chan- 
cery, upon w ieh he was ſerved and retoured heir of tailzie and provi- 
fon in general, under the foreſaid deed 11th July 1761, and took poſ- 
ſeſſion of the eſtate, But the Duke of Hamilton having laid claim as 
heir-male and of tailzie under former ſettlements to the earldom of 
Angus, the Lordſhip of Dudhope or Dundee, and baronies of Bothwell 
and Wandell ; and the Earl of Selkirk having alſo claimed the two for- 


mer of theſe eſtates, as heir under the deeds executed by Marquis James, 


upon the gth March, and 15th of June 1699, a competition enſued, 


in which the following points occurred: 
Io, 
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1,10, The Duke of Hamilton contended, That by the clauſe of return 
and prohibitory clauſe in the contract of marriage 1630, the heirs- male 
of Archibald Earl of Angus's body were diſabled from gratuitou/ly pre- 
venting the return ſtipulated in that contract to Marquis William, and his 
heirs-male, and from altering the order of ſucceſſion thereby eſtabliſhed. 
Succeſſion to land-eſtates may, by the law of Scotland, be ſettled in three 
different ways: 1 By ſimple deſtination. 2. Under prohibitions to alter. 
3. Under irritant and reſolutive clauſes. The laſt kind had not received 
the ſanction of law, and was hardly known in 1630. Prohibitions were 
the ſtrongeſt guards which the nobleſt families in thoſe days had to their 
ſettlements. | 
Prohibitions may be either expreſſed or implied ; inflances of the latter 
are tailzies for onerous cauſes, tailzies mutual, and tailzies containing 
clauſe of return to the maker and his heirs. In none of theſe can the ſet- 
tlement be diſappointed by gratuitous deeds. In the caſe of a clauſe of 
return, the granter gives his eſtate under that condition; the condition 
therefore 1s onerous, and may be ſaid to be purchaſed at the price of the 
whole eſtate. | 
The effect of theſe clauſes of return has been acknowledged by our 
lawyers, and has received the ſanction of practice and of deciſions; Sir 
George M*Kenzie's Treatiſe of Tailzies, page 458. ; Dirleton, voce Return 
of Lands to the King, and voce Limitation of Fees ; MDowal, Vol. I. 
page 592. and 593. ; Mr Erſkine, page 370.; Dictionary of Deciſions, voce 
Fiar Abſolute Limited, page 307. and 308. and 309.; voce Minor, page 
570 caſe of Waddell. | | 
Neither does it make any difference, that William Marquis of Douglas 
was only ſettling his eſtate on the heir alioqui fucceſſurns, Lord Douglas 
had no title to the eſtate during his father's life. The Marquis could 
have burdened the eſtate to any extent, and, when he diſponed 1t to his 
ſion free during his own life, the ſon could not take it but /ub forma duni. 
The prohibitory clauſe, though it reſpects only the power of ſelling, 
gives additional force to the clauſe of return ; for the Marquis would not 
have prohibited the heirs to ſell, if he had not underſtood that he had re- 
ſtrained them from altering the order of ſucceſſion, which was of much 
more importance to his family, and more agreeable to his views. Net- 
ther was this prohibitoryclauſe ſuperfluous, tuppoling the clauſe of return 
ſhould have full effect; for they reſpec different things, viz. alienations 
of the property, and alterations of the order of ſucceſſion. The whole 
circumſtances ſhow, that the purpoſe and intent of theſe limitations was 
to ſecure the eſtate to the heirs of the inveſtitures and honours, ſo far, 
at leaſt, as to diſable Lord Douglas and his heirs from diſappointing the 
order of ſucceſſion. See the caſe of Shaw of Greenock, in 1715. 
Anſwered for Archibald Douglas: Being the heir of line of the Dou- 
glas family, he has favour on his fide ; and the preſamption of law 1s for 
him, agreeable to the opinion of Lord Stair, Title Heirs, F. 35. and Sir 
Thomas Craig, lib. 2. dieg. 16. F. 12. The clauſe of return, in this caſe, 
is merely a ſubſtitution. The words, which failing, to return, have no 
charm in them. The effect would have been the ſame, had the words 
been which failing, to the granter and his heirs.' And accordingly, in 


the charter following on the contract, the words are, Quibus deficien. 
praefato 
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praefato praedilecto, &c. The perſon in whoſe favour a return is ſti- 
pulated takes the eſtate by a ſervice, as heir to the perſon laſt infeft, is 
ſubject to his debts and deeds, and is, in every reſpect, a ſubſtitute. 

Such returns, therefore, receive their effect, not from any particular 
form of words uſed in the deed, but from the nature of the deed in which 
they occur; and an evident diſtinction is pointed out, in reaſon and in 
law, between one ſpecies of deed and another. When a man freely and 
gratuĩtouſſy alienates his eſtate, or any part of it, to a ſtranger, from him- 
ſelf and his proper heirs, as all donations are to be ſtrictly interpreted, he- 
is not underſtood to grant more than he has thought proper to give in 
expreſs words: and when, in ſuch a deed, he ſtipulates a return of the e- 
{tate to himſelf, in any particular event, though conceived in' the form 
of a {imple ſubſtitution, he thereby gives away his eſtate % modo ; and 
it becomes an implied condition in the grant, that the granter, or his 
heirs, ſhall not diſappoint the return to the granter, or his heirs, when 
the ſame opens to them in the courſe of ſucceſſion ; in the ſame way as 
the caſe of mutual tailzies or tailzies for onerous cauſes, though they con- 
tain no expreſs prohibitory clauſe, it is implied in the tranſaction itſelf, 
that the ſucceſſion cannot be diſappointed by any gratuitous deed. But, 
for the ſame reaton, and upon the ſame principles, where a man, under 
a previous obligation, for an onerous caule, to diſpone his eſtate, does, in 
implement of thatobligation, grant a diſpoſition, containing a clauſe of re- 
turn to himſelf, in a certain event, ſuch clauſe can have no ſtronger ef- 
fect than a ſubſtitution in a ſimple deſtination of ſucceſſion, and which. 
will be defeaſible by the diſponee, or by any of the ſubſtitutes, at pleaſure. 
In the former caſe, the return is the modus or condition of the grant; and 
the will of the granter mult be the rule. But, in the latter caſe, the con- 
ditions inſerted in the diſpoſition are the act of the diſponee. He could 
have regulated the deſtination as he thought proper. It was a matter of 
favour in him to give the diſponer any place in the ſettlement ; and, 
therefore, he cannot be underſtood to have laid either himſelf or his hes 
under any fetter. 

As therefore, it 1s evident, that clauſes of return do not receive their 
force or efficacy from any form of words, but muſt receive their con- 
ſtruction from the nature of the deed, and the! intention with which they 
were put in, the queſtion is, Whether, in a ſettlement of a man's ſuc- 
ceſſion upon his heirs who are to repreſent him, ſuch clauſe can imply 
any thing more than a naked ſubſtitution ? When a perſon gives away an 
eſtate from himſelf and his proper heir, though to a younger ſon, it is 
an alienation. The younger ſon is, in the eye of law, a ſtranger; and a 
ſubſtitution in favour of the granter himſelt and his heir is underſtood 
to be a condition of the grant, implying a prohibition on the donee and 
his heirs to do no deed to defeat it. But, when he ſettles his eſtate upon 
his own proper heirs, this is no alienation. A man's heir is, in the 
{ſenſe of the law, cadem perſona with himſeif: He poſſeſſes the eſtate 
not upon ſingular titles, but as the repreſentative of the deceaſed ; and, 
even though the ſettlement takes place in the granter's life, this 1 is only 
praceptio bereditatic. In the caſe of lands holding ward, ſuch a diſpo- 


Gtion, though without conſent of the ſuperior, did not infer recognition. 
As 
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As ſuch deed therefore is not underſtood an alienation, but a ſettlement 
of the eſtate upon the proper heir, who, independent of the deed, would 
be entitled to take and hold it, the meaning of the grant will fall to be 
moſt benignly interpreted: Nor will any fetters be brought upon him 
but ſuch as are clearly exprefled. The diſtinction here pointed out is 
clearly eſtabliſhed by the deciſions, Duke of Douglas contra Lockhart 
of Lee, 18th February 1717; Marquis of Clidſdale contra Earl of Dun- 
donald, 26th January 1726; caſe of Kerr of Chatto. Some of the au- 
thorities appealed to on the other fide do not prove the point for which 
they are adduced ; others reſpect bonds of proviſion to daughters, which 
are plainly of the nature of donations, and where the return muſt be 
underſtood as a condition of the gift. 

The prohibitory clauſe does not enter at all into the queſtion, as it 
limits only the power of ſelling and contracting debt, and was likewiſe 
at an end by Marquis William's death. See the late caſe of Ayton of 
Kinaldie againſt Monypenny. 

II. Point, Preſcription. The next queſtion was, Whether, ſuppo- 
{ing the clauſes i in the contract 1630 amounted to an expreſs prohibition 
to alter the order of ſucceſſion, the ſame were not now cut off and at an 

end, both by the negative and poſitive preſcription ? 

Pleaded tor Mr Douglas: The preſcription in this caſe is founded 
in the expreſs words, both of the acts introducing the negative preſcrip- 
tion, and in the act 1717, concerning the poſitive preſcription. The 
Duke of Douglas was infeft in the eſtate of Angus as far back as 1968, 
upon a charter under the great ſeal, proceeding upon the diſpoſition 1697, 
containing no prohibition or clauſe of return, or other limitation what- 
ever. In like manner, the charter of infeftment 1707, referring to a 
nomination of Marquis James, in favour of a different ſeries of heirs, 
contains no hmitation or clauſe of return, in favour of the collateral 
heirs-male. Upon theſe titles, the Duke poſſeſſed his eſtate, without 
any moleſtation or challenge from the family of Hamilton, or any 
other heirs-male who would have been entitled to the ſucceſſion upon 
the marriage-contract 1630. Such titles and poſſeſſion, undiſturbed for 
more than half a century, were ſufficient to ſecure the Duke's rights 
under thoſe infeftments, as an unlimited fee by preſcription, and to 
work off the fetters of any former tailzies or limitations. This is now 
an eſtabliſhed point by decifions ; caſe of Auchlunkart, 31ſt December 
1693, obſerved by Lord Fountainhall; caſe of Mackerſton, roth July 
1739; Douglas of Kirkneſs, 3d rene 1753; and Ayton of Kinaldie 
againſt Monypenny. 

Anſwered for the Duke of Hamilton: The nominations procured from 
Marquis James in 1699 were latent and unfairly obtained; and none 
of them being expreſsly referred to in the charter 1707, the infeftment 
ſtill muſt be conſidered as ſtanding on the ſame ſeries of heirs appointed 
by the contract 1630. It is true, the ſame clauſes are not repeated in 
the charter and infeftment 1698, and ſubſequent charter and infeftment 
1707: But the heirs of the contract 1630 had no call or occaſion to chal- 
lenge this, ſo long as no act or deed was done to intercept their right of 
{ucceſhon in thoſe events in which the return was to operate in their fa- 
vour. And though it ſhould be admitted, that one or other of the no- 
* minations 
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minations was referred to in the charter 1707, and made a part of it, 
yet the poſitive preſcription could never begin to run in favour of ſuch 


_ deeds, nor the negative preſcription againſt the titles of the heirs-male to 


challenge them, till, by ſome ouvert act, it was publiſhed and known that 
ſuch deeds had been granted. Further, the Duke, by theſe nominations 
was laid under harder fetters, and more abſurd ones than the reaſonable 
clauſe of return to the heirs of his honours and dignity ; ſo that all the 
right he acquired by this preſcription was, being tied down to one ſet 
of heirs in place of another; conſequently there could be here no agjec- 
tio dominit, which 1s the definition of preſcription. 

Replied. for Mr Douglas; There can be no doubt that the charter 1707 
does refer to one of the nominations, and it is immaterial which of them 
in the preſent argument. Neither would it have been material, though 
none of them had been referred to: For, though the Duke had poſſeſſed 
upon titles, by which the eſtate ſtood deviſed to the preciſe ſame 
ſeries of heirs as by the contract 1630, the preſcription would {till have 
run, as he poſſeſſed upon an unlimited title, bearing no reference to the 
ſuppoſed limitations in the contract 1630. Suppoſing an eſtate fettered 
with an entail in favour of a certain ſeries of heirs, and that any of the 
heirs of entail ſhould deviſe the eſtate to the ſame ſeries of heirs, but 
without any limitations; if the eſtate is poſſeſſed upon this unlimited 
title without challenge for forty years, there can be no doubt that ſuch 
entail will effectually be at an end. The holder of the eſtate will have 
acquired a fee-limple by the politive preſcription, and the jus credit; of 
the ſubſtitute heirs will be cut off by the negative preſcription. 

It is a miſtake to ſay, that the heirs-male had no ground of complaint, 
as long as the eſtate was poſſeſſed upon titles in favour of heirs-male. 
There was a great difference between poſſeſſing upon a title which could. 
not be altered, and an unlimited one defeaſible at pleaſure. It is alſo a 

miſtake in point of fact, that conditions were impoſed upon the Duke by 
theſe nominations ; for the Marquis had reſerved no power to lay the 
Duke under fetters ; and, though he had impoſed any ſuch fetters or con- 
ditions, this would not have varicd the caſe, as {till it remains true, that 
the limitations in the contract 1730 are at an end, the Duke having got 
clear of them, whatever other burdens he may have been ſubject to. 

III. Point, Obection io ſciſine.— The next queſtion was, Whether 
any objection lay to the ſeiſine 1707, upon account of its being wrote 
book-ways, and the witneſſes not having ſigned each page, as directed 
by the act 1686 ? The Duke of Hamilton 7//ed, That this was a nul- 
lity, and conſequently that no preſcription could be founded on ſaid 
charter and ſeiline. 

Anfewered: The ſtatute on which this oa i is founded ſeems to 
have been altered by the act 15th parliament 1696; and accordingly 
the objection has been repelled by the court of ſeſſion as often as it has 
occurred, See dictionary, voce Writ, page 544 ; and caſe of Sutherland 
c<ntra Dunbar in 1736 and late caſe of Miſs Hamilton of Roſehall con- 
ira Hamulton of Dalziel. 

Upon a ſearch it has been found, that i in practice ſince the year 1696, the 
bulk of the ſeiſines in Scotland are only ſigned by the witneſſes on the laſt 


page, agreeable tothe proviſion of the ſtatute 1696: And itfurther appears 
from 
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from the records, that the ſtatute 1686 hath almoſt entirely gone into 
diſuſe ; for that not only the bulk of the ſeiſines in Scotland are only 
ſigned by the witneſſes on the laſt page, but that the other proviſo of 
the ſtatute, v8. That the atteſtation of the notary muſt condeſcend upon 
the number of the leaves the ſeiſine conſiſts of, has been very little at- 
tended to in practice. See act of ſederunt 17th July 1741. 

IV. Point, Revocation 1744-——The Duke of Hamilton next in//t- 

ed, That the revocation 1744, which remained uncancelled and ſubliit- 
ing at the Duke of Douglas's death, and which proceeds on this narra- 
tive, To the end that, tailing of heirs of his own body, his lands and 
< eſtate, heritable offices and juriſdictions, may deſcend and continue 
with the heirs of the ancient rights and inveſtitures of the ſame,” ought 
to be conſtructed as a deed of ſettlement of the Duke's ſucceſſion, or at 
leaſt as an indication of his will with reſpect to the perſon intitled to take 
his ſucceſſion under the penult branch of the contract of marriage 1759, 
di. the heirs whom the Duke had named, or ſhould name, &c. When 
a faculty is reſerved of appointing heirs, no verba ſolennia are neceſſary 
for exerciling that faculty. It is enough if the perton's will be ſignified 
by any authentic deed. Many inſtances occur, where effect has been gi- 
ven to imperfect deeds, the defunct's meaning being ſufficiently clear; 
31ſt January 1667, Henderſon ; 31ſt July 1722, Sir John Kennedy of 
Culain contra Hugh Arbuthnot ; 11th December 1751, Simpſon contra 
Barclay. | | 

4 for Mr Douglas: Inthe i place, ſuppoſing this writing could 
be conſtructed as a deed of ſettlement, it does not appear upon what 
grounds it could be a ſettlement in favour of the Duke of Hamilton. 
From the tenor of the deed itſelf, it appears, that the ancient rights 
and inveſtitures are put in oppoſition to the deeds of ſettlement which 
the Duke had executed himſelf. He only revokes all deeds and ſettle- 
ments made by himſelf, declaring the ſame to be null and void, as if he 
had never granted the ſame; which is ſaying in plain words, That his 
ſucceſſion was to go in the ſame way as if he himſelf had never executed 
any deed. In which view, it is plain, that, if this revocation is to be 
conſtructed a deed of ſettlement, the perſons intitled to claim under it 
are the heirs of the charter and ſeiſine 1698, and ſubſequent nomination 
1699, and charter 1707 ; conſequently the reſpondent would, in the 
event that has happened, be the heir called under this deed. What 
further ſhows this, is, that the reſervation bears the Duke's intention to 
make way for his ſucceſſion's devolving firſt upon the heirs male and 
female of his own body ; which could only be on the deeds executed by 
his father, after revoking thoſe made by himſelf. 

But, 24ly, This revocation can with no propriety be metamorphoſed 
into a deed of ſettlement. The tenor of it ſhows, that it was only cal- 
culated to pave the way for a new ſettlement by a revocation of the old 
ones. And he accordingly, in the 1754, executed a formal and ſolemn 
ſettlement upon the Duke of Hamilton and his heirs-maJe, which, ac- 
cording to the conſtruction now attempted, would have been ſuperfluous. 
Beſides, it is incongruous to ſuppoſe, that a deed executed in the 1744 
was the exerciſe of a faculty reſerved in the 1759. None of the decitions 
referred to will apply. In all of theſe caſes, the deeds contained an ex- 
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reſs nomination of an heir; it was on that ground they were ſuſtained, 
and the objections merely in point of form were over-ruled. 

24ly, Even ſuppoſing the revocation 1744 were to be conſidered as a 
ſettlement of ſucceſſion in favour of the heir- ks it would not avail the 
Duke of Hamilton; becauſe it expreſsly reſerves to the Duke of Dou- 
glas a power to ak. new ſettlements of his eſtate, at any time thereat- 
ter he thould think fit. And no perſon, claiming under a deed contain- 
ing a reſervation can object to the exerciſe of that reſervation, even on 
death-bed : Beſides, the deed 1744 remained in the Duke's cuſtody, and 
under his power till his death; to that he could diſpoſe of it in any ſhape 
he pleaſed, or, which is the fame thing, alter it by a new deed to the laſt 
moment of his life; ſo that the deed 11th July 1761 muſt at any rate 
prevail over it. 

V. Point, Conſtructiau * heirs whatſoever, and competency of proof to 
explain this termination. —The laſt point pleaded by the the Duke of Ha- 
milton was, That, laying aſide the deed 1701, as executed on death-bed, 
and if the ſucceſſion was to be regulated by the immediate preceding 
deed, vlg. the contract of marriage 1759, the perſon intitled to take the 
ſucceſſion under the laſt ſubſtitution of heirs and aſſignees whatſoever in 
{aid contract, was the heir of the former ſettlements and inveſtitures, 
which his Grace intended to be the heir-male; and, in aid of this con- 
ſtruction, a condeſcendence of facts was given in for him, tending to 
jhow, that the Duke of Douglas had no intention under this termina- 
tion of his ſettlement in the contract of marriage to call his heir of line; 
that the perſon in view mult have been the heir of the ancient inveſti- 
tures, and of the honours and dignities of the family. And of this 


condeſcendence a proof by witnetles was craved. 


It was areved for the Duke of Hamilton upon this head, That the 
term heirs whatſoever has no fixed invariable ſignification in the law, 
but is a general and pliable term, which muſt be explained according 
to circuniſtances. For the moſt part, this term is underſtood to denote 
the heir of line, or heir general ; but, from circumſtances, it may alſo 
be deſcriptive of particular heirs. Its ſignification depends upon the in- 
tention of the uſer, and points out thoſe heirs who, from the circumſtances 
of the caſe, appear to have been deſigned to be called to the ſucceſſion. 
The reaſon why heirs of line are generally meant by the expreſſion 
heirs whatſoever, is, that heirs of line are always preſumed, unleſs a 
contrary intention appears; ſo that ſtill intention is the rule. Sometimes 
theſe words denote a kinds of heirs. Thus, where one obliges himſelf 
and his heirs whatſoever, he obliges all his repreſentatives i in their order; 
and, under this general deſeription, the creditor will be well founded in 
Iris action, not only againſt the heir of line, but againſt the heir of pro- 
viſion, and againſt his executor. In like manner, where a right is ta- 
ken to one and his heirs whatſoever, the interpretation varies according 
ro circumſtances. In ferdo novo, it ſignifies ies heirs of conqueft ; in feuds 
antique, heirs of line; and in moveables, the heir 72 mobilibus, or exect- 
tor. In an heritable bond with a clauſe of infeftment, theſe words carry 
the ſubject to the heir of line; but, if the creditor has charged his 
debtor with charge of horning, heirs whatſoever become executors. In 


bonds of corroboration, wherein principal ſums and annualrents are ac- 
cumulated, 


cumulated, and both principal ſums and annualrents are taken pa yable to 


nity both the heir of line and the heir of conquelt, and, as to the an- 
nualrents, the executors; and thereby the fame words in the ſame deed 
carry different parts of che eſtate to different heirs. See the caſes of Mar- 


quis of Clideſdale againſt Earl of Dundonald, January 1727; Duke of 


Hamilton againſt Earl of Selkirk, 8th January 1740; Scott againſt Scott 
January 1655; Skene of Catleſtown, 31ſt July 1725; Hay againſt Craw- 
turd, 6th November 1689; Farquharſon of Inverey againſt Farquharſons, 
2d March 1756; M' Dowal againſt MDowal, February 1727; Stair, 
voce Heirs, & 12.3 e ones vol. 2. page 330. \ 27th.; Erikine, page 368. 
20. 
That the Duke of Douglas had no intention to call his heir of line, 
ban all along meant to favour the heir of his honours and ancient inveſ- 


titures, appears from the whole tenor of his ſettlements, and from the cir- 


cumftances of his family; and the ſame can be put beyond doubt, if a 
proof is allowed of thè condeſcendence. This will not be taking away 
written evidence by witneſſes. Ihe purpoſe of the proof is to diſcover 
from circumſtances the ſenſe and intention of a phraſe of doubtful ſigni- 
fication. It is not to deſtroy or take away the deed, but to explain it. Pa- 
role- evidence was allowed by the Roman law in ſuch caſes 69. F ae 
legat. 3. And, by our law, nothing is more common, than to allow a proof 
by witneſles, of facts and circumſtances inferring g payment, or any other 
matter which could not have been the ſubject of a direct t proof by wit- 
neſſes; 3d February 1697, Drummond, obſerved by Fountainhall. 
There are hkeways two caſes, ſimilar to the preſent, in which parole-evi- 
dence was admitted, viz. The caſe of Wicketſhaw, 7th February 1745, 
collected by Falconer ; and the caſe of Aberdeen, 13th December 1759. 

Anſwered for Mr Douglas: The words, nearest heirs ever, are 


technical words, well known in law, an which have received a fixed 


and determined ſignification, denoting the heir of line, or heir- gene- 
ral; and though, in ſome caſes, ex prefumpia v2luntate, ariſing from 
the face of the deeds themſelves, herrs what/oever have received 
different conſtruction ; yet it is clear, that, in a ſettlement of heri- 
table ſucceſſion, they can only be conſtructed to mean the heir of 
line, When a man, after having called the ſeveral perſons whom 
he means to prefer to his ſucceſſion, cloſes the whole with a ter- 
mination to heirs whatſoever, in order to prevent the eſtate from falling 
to the crown, which, as the law once ſtood, would have been the cafe up- 
on the failure of heirs ſpecially called, in ſound reaton, he can only be 
underitood to have meant his heirs of blood, who naturally are intitled 
to the ſucceſſion, and in whoſe favour the will of the teſtator is always 
preſumed, if the contrary is not expreſſed. 

In collateral ſubſidiary deeds, one deed may be explained by the o- 
ther, and the expr, eſlion, bers xohatſuever, may admit of different ſignifi- 
cations ; but this is not the caſe in general ſetclements. Where a perſon 
executes a ſettlement of his eſtate, pointing out the different heirs whom 
he chooſes to ſucceed him, the heirs of the former inveſtitures can have no 
claim unleſs they are again ſpecially called; for, by the execution of a 
new ſettlement, all former ones are at an end; and, as the heirs called by 
former inveſtitures muſt have been under his eye, ſo che preſumption is 
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heirs and aſhgnees whatſoever, it has been found, that theſe words fig- 
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that, if he had choſen to prefer any of them to his heir of line, he would 
have done ſo in expreſs words: Accordingly, the method pointed out by 
our lawyers for breaking tailzies, or particular deſtinations, is, by the own- 
er's reſigning the lands of new in favour of himſelf and his heirs what- 
ſoever; Craig, lib. 2. dieg. 16. § 21. Balfour, tit. Tailzie, cap. 6. Hope's 
Major practics, tit. Tailzie, & 3. And the deciſions of the court have been 
agreeable to theſe principles. Gilmour 1665, Calderwood againſt Pringle: 
Cafe of Brodie of Pitgavenie, 1749, Hamilton of Dalziel againſt Mis 
Hamilton, in 1757. The caſes and authorities mentioned on the other 
fide do all relate to purchaſes of collateral rights, or #6: non agebatur to 
make a ſettlement of ſucceſſion. 

In the preſent caſe, the termination of heirs and aſſignees whatſoever, 
is the ſame with what occurs in all the ſettlements of the family: All 
thoſe for whom there is a predilection, are, in the firſt place, called, and, 
in the laſt place, heirs and aſſignees whatſoever, are allowed to take the 
ſucceſſion, which, in the natural courſe of things, ought to fall to them. 
Neither is there occaſion to ſuppoſe, that the maker of the ſettlement had 
any particular perſon in view by this ſubſtitution : The probability is, 


that he had no particular perſon in view, nor, indeed, can he be ſuppoſed 


to have known who thole heirs of law would be, at the diſtance, perhaps, 
of many generations; but, in general, his intention was, that the ſucceſ- 
{ton ſhould go in the legal and natural courſe. 

The proof offered by the Duke of Hamilton is altogether incompetent. 
It would be of the moſt dangerous conſequence to allow witneſſes to ex- 
plain away the legal import of ſettlements. It is an eſtabliſhed principle 
in the law of Scotland, that writing is eflential to the tranſmiſſion of land- 
property, and of every real right, even of the ſmalleſt value. A man's 
will, concerning his land- property, cannot be proved by witneſſes; and, 
for the ſame reaſon, if he has made a ſettlement according to the legal 
form, in writing, his ſucceſſion muſt be regulated by the writings, nor 
can witneſſes be adduced to give it a conſtruction different from what 
ariſes upon the face of the deed itſelf. | 

Where a deed is unintelligible, it will be ſet aſide, and all effect will 
be denied it. A deed to which no proper meaning can be affixed, muſt 
be held as no deed at all; but, where a deed 1s conceived in apt and pro- 
per terms, as every man is preſumed to know the legal import and mean- 
ing of words uſed by him in his own ſettlements, it mult be conſtructed 
accordingly. If the legal import of words 1s to be departed from, there is 
no knowing where to ſtop : It would throw every thing into the greateſt 
uncertainty ; and to allow witneſſes to prove that the teſtator's intention 
was different from what is expreſſed, would plainly be allowing a ſettle- 
ment to be conſtituted by parole-evidence, contrary to one of the funda- 
mental principles of law. It would even be giving a ſtronger effect ro the 
teſtimony of witneſſes, than if nuncupative ſettlements were allowed; for, 
though ſuch ſettlements were good, which was the calc among the Ro- 
mans, ſtill no man is obliged to truſt the tranſmiſſion of his property to 
the lubricity of witneſſes. He may, if he pleafes, make a deed, and ſo 
put it out of the power of witneſſes to defeat his intentions; but if, after 
a man has made his will in writing, witneſſes ſhall be allowed to explain 


that will, and to give it a conſtruction different from the natural meaning 
| of 


E 


of words, no man can be ſure that his will is to have effect. This would 
in reality, be putting it in the power of witneſſes, firſt to deſtroy 
the will of the defunct, and then to ſubſtitute another in its place. 


The deciſion in the cafe of Wiggetſhaw was not approved of by the 
lawyers of the time, and has not fince been followed ; and, rather than 


riik a decifion in the laſt reſort, the matter was compromiſed, The 
circumſtances, too, were different from the preſent. The court was 
ſufficiently clear upon the conſtruction of the diſpoſition itſelf; nor 
was the proof allowed to overturn or explain the ſettlement, but in fur- 
ther ſupport of it, in order to remove ſome ſcruples that had been raiſed 
with reſpect to the queſtion, whether it had been revoked or not by the 
defunct. In the caſe of Aberdeen, the writings were likewiſe clear, and 
the proof was granted in the jir/ place to ſupport one of the branches of 
the declarator, viz. That provoſt Aberdeen was in leige pouſtie; And aaly, 
To prove, chat inſtructions had been given by him for making the diſ- 
poſition in the form in which it was conceived. The caſe put, of pay- 


ment of a bond being proved by facts and circumſtances, does not at all 


apply. This is not explaining a writing, or putting upon it a conſtruc- 
tion different from the natural import of it: The nature of the writing 
is, that is is extinguiſhable upon payment; and it is only proving 
from circumſtances, that the obligation was implemented; writing 
is not neceſſary to che extinction of the obligation; payment, if inſtruc- 
ted, will extinguiſh it: and payment may be other ways inſtructed than 
by writing: It may be inſtructed by circumſtances ſufficient to con- 
vince the mind of the judge. 


Several of the above points alſo occurred in the queſtion between the 


Earl of Selkirk and Mr Douglas, and the ſame arguments were uted. A 
ſeparate plea was further inſiſted in by the Earl, upon the deed of 
nomination gth March 1699, and the following propoſitions were main- 


tained by him. 


I. That the deed of nomination qth March 1 669, in virtue of which the 


Earl of Selkirk is now intitled to ſucceed, as in right of his father Lord 
Baſil Hamilton, the next ſubſtitute to Lord Forfar, was a proper and ha- 
bile exerciſe of the Marquis's reſerved faculty, by the diſpoſition 1697. 
2. This nomination was rational and juſt in itſelf, agreeable to the 
plan of ſucceſſion which the Marquis had adopted, and was his own vo- 
luntary act and deed, without any undue influence practiſed upon him. 
3- It was delivered by the Marquis to his brother the Earl of Forfar, 
upon the 31ſt July 1699, and thereby became a compleated deed before 
the after-nomination of the 28th October was obtained from the Mar- 
quis. 
4. It never was altered by any fair and voluntary deed of the Mar- 
quis's, the after-deeds of the 11th March and 28th October 1699 ha- 
* Deen impetrated from him by fraud and circumvention. 
F. The nomination of gth March 1699, being the only true and legal 
n of the Marquis of Douglas, in virtue of the faculty re- 
ſerved in the deed 1697, mult be held as ingroſſed in the charter and 
infeftment 1698, and in the charter 1707, referring to that faculty; 


and, conſequently, the Earl of Selkirk is the next heir of tailzie and pro- 


vids under that inveſtiture. 


6. Suppoſing 
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5. Suppoling no circumſtances of fraud appeared againſt the nomina- 
tion 11th March 1799, and after-deed confirming it, the ſame are void 
in law, having been granted a non habente poteſtatem ; for the faculty re- 
ſerxed to the Marquis, of appointing further heirs of tailzie, was ex- 
hauſted and at an end by his appointment or nomination of the gth 
March, delivered to his brother upon the 311t July ther eafter ; and which 
deed he declares to be unalterable, renouncing all power of altering, 
changing, or infringing the fame for ever. 

On the other hand, it was contended for Mr Douglas, 1. That the diſ- 
polition and ſettlement executed by the Marquis, of date gth March 
1699, by which he called Lord Forfar, and certain younger ſons of the 
family of Hamilton, in excluſion of his own daughter and lineal deſcen- 
dents, was obtained by undue and fraudulent means. 

2. That, though this deed had been fair and unexceptionable as to the 
means yet it was effectually revoked and altered by the proper exerciſe 
of the Marquis's reſerved power, and by the nomination of heirs which 
he executed on the 11th of the ſame month, and ratified on the 28th 
of 1 thereafter. 

If the deed gth March ſhall be held as an irrevocable ſettlement, 
ar as a nomination of heirs, which the Marquis had no power, by any 
ſubſequent deed, to change or alter ; yet his fon, the late Duke, neither 
was nor could be thereby ſubjected to any limitation, or debarred from 
altering the order of ſucceſſion; as the Marquis had reſerved no power 
to lay his ſon, the tiar, under any limitation. 

4. The nomination 11th March, in favour of the Marquis's female 
flue, and, failing fuch iſſue, his brother Lord Forfar, and other ſubſti- 
tutes, is liable to no juſt challenge of fraud, but was fairly obtained, by 
advice of noble and honourable perſons. 

5. Though this deed had been originally bebe to challenge, and the 
oppoſite deed fair and unexceptionable, yet the nomination 11th March 
is now confirmed and eſtablithed by the pobtive preſcription ; and the 
oppoſite deed is cut off by the negative preſcri prion : The deed of the 
1th March having been in the view of the Duke's tutors, and referred 
to under the general words of the charter and infeitment 1707 ; ſo that 
it is the nomination of the inveſtiture, and became a part of the Duke's 
title of poſſeſſion during his life. | 

The only point of law occuring in the above debate, was that which 
Was maintained by the Earl of Selkirk, under his laſt propoſition : * That 
the Marquis's reſerved < raged of nominating heirs was exhauſted and 
at an end by the deed of gth March, which by its conception, was unal- 
© terable, and was completed by delivery.” And on this head the Earl 
leaded, That a man might limit not only his heirs, but Gmc, in the 
exerciſe of his property, and might put it out of his own power to alter 
any deed of ſettlement executed by him. In ſupport of which argu— 
ment, reference was macle to the authority of Sir Thomas Hope, title 
Tailzies; Sir George M Kenzie, title Tailzies; and to the following de- 
ciſions, 28th January 1668, Binny; 3d February 1074, Drummond ; 
27th January 1077, Lord john Hamilton contra Earl of Callander, ob- 
ſerved by Lord Fountainhall and Harcus; 8 5th July 1715, Shaw ot 


Greenock, 
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Anſwered for Mr Douglas: The deed gth March, though conceived 
in the form of a diſpoſition, can be ſupported under no other character 
than as a nomination of heirs, which was the only power reſerved to the 
Marquis; and as this nomination was made without any onerous cauſe, 
it was of the nature of a teſtamentary deed, which requires no delivery, 
and is revokable, whether delivered or not; nor can any perſon tie him- 
ſelf up in favour of his own heir from altering his 2 at pleaſure. 
Many authorities to this purpoſe are to be found in the civil law; And, 
from rhe following deciſions, it appears, that the ſame doctrine has been 
underſtood to obtain in ours; Dalrymple, 8th December 1714, Lord Lin- 
dores againſt Stewart of Innerneity ; 23d June 1713, Scott of Racburn 
againſt Haycheſter. 
NM. B. As the above point of law was waved by the court, it does not 
ſeem neceſſary to be more full upon it. The judgment pronounced upon 
the whole (gth December 1702) was as follows : 
Find, That neither the clauſe of return or ſubſtitution, nor the pro- 
* hibuory clauſe in the contract of marriage 1630, diſabled Marquis 
James from gratuitouſly altering the order of ſucceſſion appointed 


© by the ſaid contract: Alſo find, That the Duke of Hamilton's 


: claim, founded on the ſaid clauſe of return, and prohibitory clauſe, 


is cut off by the negative preſcription, and allo by the poſitive 
preſcription, upon the title of the charter and infeftment 4 
1698, and poſleſſion thereon : Find the deed of nomination the 
© 11th March anno 1699, ratitied by the ſubſequent deed dated the 
28th of October 1699, is the nomination referred to in the char- 
ter anno 1707: and that the Earl of Selkirk's claim, founded on 
the deed executed by the Marquis on the gth of March 16 99, and 
the deed the 15th day of June following, relating thereto, is loſt 
by the negative preſcription. Repel” the objection to the ſeiſine 
* anno 1707, and find, That the charter and ſeiſine anno 1707, and 
poſſeſſion of the late Duke following thercon, intitles Archibald 
Douglas to the benefit of the poſitive preſcription, againſt the con- 
ditions and reſtrictions contained in the contract of marriage an» 


* 1630, and in the deed dated the gth of March 1699; Find, That the 


G «6 


« deed of revocation anno 1744 was no legal or proper ſertlement 


of the lands and eſtate belonging to the late Duke of Douglas : 

Find, That, from the legal import of the clauſe, heirs and 405 SNICES 
; whatever, in the late Duke of Douglas his contract of marriage, 
© dated in the year 1759, Archibald Douglas, as heir of line, is call- 
ed to ſucceed to the {aid Duke in his whole eſtate, including the 
* baronies of Bothwell and Wandell : And find, That the parole 
evidence offered by the Duke of Hamilton and Earl of Selkirk, to 
the effect of giving a different meaning to the ſaid clauſe, is not 
competent: And allo find, That it is not competent to the Duke 
« of Hamilton or Earl of Selkirk to object death-bed to the late 
* Duke's diſpolition of the 11th of July 1761, as they are not call- 
ed to the ſucceſſion by the laſt feudal inveſtitures 4 1797, nor 
* by the contract of marriage anno 1759; therefore repel the rea- 
* ſons of reduction proponed for the Duke of Hamilton and Earl 


2 * of Selkirk, and aſſoilzie Archibald Douglas from the reductions 
© and 
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; __ declarators carricd on by 3 and decern: And find, That 
* the brie ves iſſued forth of the chancery at the inſtance of the Duke 
* of Hamilton and Earl of Selkirk, for ſerving them heirs in ſpecial 
* to the late Duke of Douglas, cannot proceed ; and remit to the 

* macers to diſmiſs the fame accordingly.” 

The Duke of Hamilton and Lord Selkirk gave in ſeparate reclaiming 
petitions againſt this interlocutor ; and Lord Selkirk's petition, with 
anfverstorMrPouglas, havingbeen adviſed uponthe 19th July 1769, 
the court found, That the deed of nomination of the 11th March 
* 1699, ratified by the ſubſequent deed dated the 28th of October 
1699, is the nomination referred to in the charter 1707 : and that 
© the Earl of Selkirk's claim, founded on the deed executed by the 
Marquis on the gth of March 1699, and the deed of the 15th of 
© June following relative thereto, 1 4% by the negative preſcription: | 
© Found, That the charter and ſeiſine anno 1707, and poſſeſſion of 
© the late Duke following thereon, intitles Archibald Douglas io the 
benefit of the poſitive preſcription againſt the conditions and re- 
« ſtrictions contained in the deed dated the gth of March, 1699: 
© Found, That, from the legal import of the clauſe, heirs and aſſig- 
© neces whatſomever, in the late Duke of Douglas his contract of 

marriage, dated in the year 1759, Archibald Douglas, as heir of 
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line, is called to ſucceed to the ſaid Duke in that part of his eſtate 
claimed by the Earl of Selkirk; and that the parole evidence of- 

fered by the Earl of Selkirk, to che effect of giving a different 
meaning to the ſaid clauſe, is not competent: And alſo found, 
That it is not competent to the Earl of Selkirk to object death- 

bed to the late Duke his diſpoſition of the 11th of July 1761, as 

he is not called to the ſucceſſion by the laſt feudal inveſtiture anns 

1707, nor by the contract of marriage anno 1759; therefore the 
Lords adhered to their former interlocutor, in ſo far as concerned 

© the Earl of Selkirk, and refuſed the defire of his petition.” 

The petition for the Duke of Hamilton, with anſwers for Mr Dou- 
{| glas, remainunadviſed, the brieve taken out by the Duke having fallen by 
* his death, which was underſtood to put an end to that branch of the 


cauſe. e . 


x For the Duke of Hamilton, L-ckbart, Sir John Stewart, John Campbell j junior, Walter Stewart, William 
1 FJbiſten, Nairn, Sir Adam Ferguſon. For Earl of Selkirk, Advocate, Sir David Dalrymple, P 
3 Murray, IWight, Croſbie. For Mr Douglas, Hanger Ge Irdon, Burnet, Montgomery, Garden, 
= 3 Rae, 1lay Campbell, Al. Murray, R. Sinclair, F:hn Pringle, Henry Dundas. 
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eee HA Tenant in Garbet, 


Againſt 


The . CHARLES ELPHINST( ON, and JOAN GRAY of 
Condorrat. 


The paſſe 2 at the bar, at the moving of a is 1 from one of” 
three defenders, who were made liable conjunctly and ſeverally by a former 


interlocutor, found not to relieve the other two of any part of the /a um decreed. 


AMES HAY broughtan action againſt the ſaid Charles Elphinſton and 
John Gray, and alſo againſt James Hamilton of Hutchiſon, conclu- 
ding for damages and expences, on account of their having wrongfully 
adjudged him to ſerve as a ſoldier during the ſubſiſtence of the preſs- 
acts in the years 1757 and 1758. 

The court, by interlocutor of the 6th of Auguſt 1762, found the 
whole defenders conjunctly and ſeverally liable in L. 200 of damage and 
expences. 

The defenders having led by a joint petition, which came to be 
moved upon the laſt day of the ſeſſion, it was refuſed as to Mr Elphin- 
ſton and Mr Gray ; but as ſome of the judges ſeemed to be of opinion, 
that Mr Hamilton was not equally guilty, the purſuer, in order to be 
free of any further litigation, agreed at the bar to paſs from that gentle- 
man ; upon which he was afloilzied. 

The purſuer having extracted the decreet, and charged Mr Elphinſton 
and Mr Gray with horning, a bill of ſuſpenſion was offered in their 
name ; in which, beſides repeating the arguments pleaded for them in the 
original cauſe, they further ted, That, in reſpect of the purſuer's paſ- 
ſing from the other defender Mr Hamilton, they could only be liable in 
two thirds of the ſum charged for. | 

This bill of ſuſpenſion having come to be adviſed in the vacation by 
three Ordinaries, they refuſed it as to two thirds of the ſums charged 
for; but made aviſandum to the Lords as to the other third, and ordered 
both parties to give in memorials. 

Pleaded by the complainers : As by the interlocutor of the 6th of Au- 
guſt, all the three defenders were condemned, conjunctly and ſeverally, 
to pay both the damages and expences, and as Mr Hamilton was there- 
after aſſoilzied upon the charger's conſent, it muſt have the ſame effect 
as if the charger had granted him a diſcharge; in which caſe he could not 
have exacted more than two thirds of the ſum decerned for from the other 
defenders. 

Anſwered for the charger: He had it in his power to inſiſt either a- 
gainſt any one, or againſt all of the defenders ; and as the complainers 
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were found liable /ingul: in ſolidum, they are in no worſe ſituation than if 
Mr Hamilton had never been made a party; beſides, he had it alſo in his 
choice, after obtaining decreet, to force payment of the whole from any 
one; and, as at the time of his paſſing from Mr Hamilton, he had not 
got payment of a ſixpence of what was found due to him, it is ridicu- 
lous to conſider his paſſing from that gentleman, in order to avoid fur- 
ther litigat ion, as importing a diſcharge of any part of the ſum; eſpecial- 
ly as the defenders, in their joint reclaiming petition, endeavoured to 
ſhew, that Mr Hamilton was leſs guilty than any of the other two. 
The Lords refuſed the bill of ſuſpenſion, reſerving to the defenders 
action of relief againſt James Hamilton of Hutchiſon, togerher 


« with the defences againſt the ſame, as accords.” A. W. 
Act. Montgomery, Walter Stewart, and Wight. Alt. L:ckhbart and Burnet, 
Reporter, Barjarg. Clerk, Home. ; 
No. CIII. Fanuary 11. 1763. 


ON GRAHAM and Co. Merchants in Glaſgow, 
Againſt 


ROBERT POLLOCK and THOMAS CALDWALL Merchants in 
Paiſley. 


Sale ſuſtained againſt the ſeller, although the buyer was not bound to fland to it. 


OBERT POLLOCK and Thomas Caldwall fold 105 hogſheads of to- 
baco to John Graham and Co, upon the 3d of December 1755, at 
the rate of 2d. Sterling her pound weight; and agreed to turnith chem 
with the ſhipping-book; (which contained an account of the quantities 
and qualities of each hogthead), whereby they were to judge of the qua- 
lity of the ſame, and determine whether or no they were to adhere to 
. the bargain. 
This ſhipping- book, however, they neglected to ſhow to the purchaſers; 
| and, upon the 20th of the ſame month, they thought proper to make a 
5 new ſale of the tobacco to Mefirs Pagan i in Glaſgaw, at the rate of 2-3.d. 
| per pound, upon receiving L- 300 in caſh, and a promiſe to pay the re- 
| mainder of the price in five weeks. 
Þ Upon the 8th of January 1756, Graham and Co. required Pollock and. 
n Caldwall, under form of inſtrument, to furniſh them with the {hipping- 
„ book; and received for anſwer, that, though there had been no concluded 
bargain, they would ſhew the ſaid ſhipping- book betwixt and Wedneſ- 
day ſeennight, if they could command it; hut not upon the ſuppoſition 
of any bargain having been made, as ſuppoſed i in the proteſt. 
Graham and Co. having thereafter inſiſted for implement of the bar- 


gain, Pollock and Caldwall wrote a letter to them upon the 4th of Fe- 
| bruary 
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ruary 1750, offering to refer the affair to the purchaſers themſelves, and 
to wait upon them for that purpole at any convenient time. 

Upon the 29th of December 1757, Graham and Co. finding that Pol- 
lock and Caldwall were unwilling to meet with them in terms of their 
letter, required them under form of inſtrument to attend at the houſe of 
James Paterſon vintner in Glaſgow, upon the 3d of January then next, 
betwixt the hours of twelve and two, to hear and ſee the matter deter- 
mined; and they having failed to appear, another proteſt was taken a- 
gainſt them upon the gth of January, upon which Graham and Co. a- 

reed to diſcharge their claim, upon receiving payment of 50 guineas. 
To this laſt proteſt, Robert Pollock made anſwer, That he was willing 
to pay 20 guineas, but would gono farther; upon which Graham and Co. 
brought an action before the admiral-depute of Clyde, concluding for 
paymentof a certain ſum, as the amount of thedamages ſuſtained through 
not delivery of the tobacco. | 

The admiral-depute having pronounced decreet in terms of the libel, 
the defenders brought the cauſe before the court of ſeſſion by ſuſpenſion; 
and a proof having been allowed, from which it appeared, that the great- 
eſt part of the tobacco might have been ſold by Graham and Co. at a 
farthing per pound-weight of profit, the Lord ada decerncd againſt 
the ſuſpenders for L. 88 : 8: 74 Sterling. 

Pollock and Caldwall p/caded, in a reclaiming bill, That i in the contract 
empti venditi, there is no bargain where the ſale or price is collata in ar- 
bitrium of either of the parties; and that, as in this caſe, the purchaſere 
were not to be bound, unleſs, upon inſpection of the ſhipping- book, they 
ſhould think proper to accept of the tobacco, ſo neither could the ſeller 
be bound to deliver. 

Anfwered for Graham and Co.: The contract empli vendili may either 
be fimple and abſolute, or conditional, ſuſpenſive, or reſolutive, accord- 
ing to the agreement of parties. In the preſent caſe, the bargain was 
compleat in all its parts, under this condition only, that if, upon inſpec- 
tion of the thipping-book, the quality of the tobacco ſhould not be found 
to anſwer expectation, the purſuers ſhould be at liberty to declare off; 
and the contracts of ſale may be made under ſuch condition, is ceddent 

from many texts of the Roman law, particularly from J,. lib. z. ttt. 24. 
and J. 3. J. de contrab. empt. 
© The Lords adhered to the Lord Ordinary's interlocutor, and found 


* expences due.“ A. W. 


AQ L:ckbart. Alt. Waiter Stewart. Clerk Pringle. 
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No. CIV. . January 19. 1763. 
Teind-Court. | 


The MINISTERS of Edinburgh, 
Againſt 
The MAGISTRATES and TOWN-COUNCIL. 
Furiſcliction of the Teind-Court. 


HE miniſters of the city of Edinburgh, having received no addi- 

tion to their ſtipends fince the year 1693, brought an action be- 

fore the Lords of ſeſſion, as commiſſioners for plantation of kirks and 

valuation of teinds, againſt the magiſtrates and town-council of Edin- 

burgh, concluding for an augmentation of the former uſe of payment, 

and the modification of a competent ſtipend to them and their ſucceſlors 
in office. 

The defenders objected to the juriſdiction of the court, and pleaded, 
That, by the ſeveral ſtatutes appointing commiſſioners for plantation of 
churches, in whoſe place the Lords of ſeſſion are now ſubſtituted, by the 
gth act 1707, theſe commiſſioners are only authoriſed to modify ſtipends. 
to each miniſter out of the teinds of the pariſh where they ſerve the 
cure; and that, as judges inveſted with a particular juriſdiction can 
take cogniſance of nothing without the limits preſcribed, the court could 
not augment the purſuers ſtipends out of any other funds than the tithes, 
and had no authority to inquire into the other various funds belonging 
to the city, ſuch as the church- rents, annuity, ſeat-rents, the impoſt, the 
duty of a merk upon each peck or tun imported at Leith, and the annual- 
rents of mortified ſums. How far all or any of theſe fands are alloca- 
ted, or are applicable by the original grants to the payment of the pur- 
fuers ſtipends, was not neceſſary to be inquired into; and, if the purſu- 
ers thought themſelves intitled to call the defenders to account for their 
adminiſtration of ſuch funds, they muſt inſiſt in a proper action before 
the court of ſeſſion. 

Ainſibered for the purſuers: The juriſdiction of the court in modify- 
ing ftipends is by no means limited to teinds in general, far leſs to the 
teinds of one particular pariſh, The ſmaller benefices in the church had 
fometimes lands or annualrents held of them, which yielded the bene- 
ficed perſons certain feu- farms or other duties; and the 23d act 1690, 
which declares, that the ſuperiority of ſuch lands and annualrents ſhould 
belong to the crown, but reſerves to the patrons the feu-farms, until 
they ſhould receive payment of the price thereof, at the rate therein 
mentioned, except when the ſaid feu-farins are a part of the miniſter's modi- 
fied ſtipend, thews clearly, that, when a miniſter applied to have a modi- 
fied ſtipend, it was uſual for the commiſſion to allocate ſuch feu-farms 
as a part of his ſtipend, though they have no connection with the teinds, 
but were quite a ſeparate fund. 

In 
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In like manner, there are few decreets of modification of ſtipends ts 
miniſters of royal boroughs, in which there are not other ſubjects com- 
prehended beſides teinds, as is particularly the caſe in the decreet of mo- 
dification of the parith of Dyſart, 23d January 1723; in the modifica- 
tion and locality of the ſecond miniſter of Culroſs, 24th January 1722 
and 1n the decreet in favour of the two miniſters of Invernets in the 
year 1754. In all theſe, and in many other caſes, ſtipends have been mo- 
dified and localled upon other funds as well as teinds. And there are 
alſo caſes where they have been taken wholly out of other funds, as in 
the late decreet of erection of the new churches in Paifley, by which 
that borough is burdened with the ſtipend to the miniſter or miniſters 
to be called to the ſaid churches, and ordained to free the titulars, and 
teind, heritors, and whole lands within the pariſh, from any burden 
whatever. 

Indeed, it ſeems to be a plain conſequence, that, wherever the commiſ- 
Goners have a juriſdiction to erect churches, they mult alſo be intitled 
to decree a proviſion to the incumbent ; and, as it is undoubted that this 
court has authority to erect churches in boroughs as well as in landward, 
their power to modify a proviſion to the miniſter cannot be diſputed. 
Though the ſtatutes generally ſpeak of providing miniſters with ſti- 
pends out of the teinds, yet this 1s nowiſe taxative, or excluſive of o- 
ther funds which by law may be ſubjected to the ſupport of the clergy. 
Nay, the purpoſe of theſe ſtatutes could not otherwiſe be extricated : For,, 
not only teinds, but alſo other funds, may often happen to be liable 
to the proviſion of the ſame church, the court could not judge in 
ſuch caſes at all, if it were not to take the whole funds at once under its 
conſideration. 

Neither will the wh of the ſtatutes admit the diſtinction which the 
defenders would eſtabliſh. The firſt act that devolved this power to the 
commiſſioners, though it ſpeaks moſt frequently of teinds, yet, at other 
times, it fpeaks of the whole fruits pertaining to the patrimony of the 
churches, as ſubject to the allocation ; Parl. 1617 act 3. $ 4. Here then 
is no diſtinction made, whether the fruits ariſe from teinds, or from o- 
ther rents or emoluments of any kind that have been appropriated, ei- 
ther by the common law, or by particular grants, to the patrimony of 
the church which is to be provided. 

Further, there are large quantities of tithes ſubject to the purſuers 
claim; the tithes of a number of churches, chaplanries, altarages, and 
prebendaries, having been granted by royal charters, in the days of 

neen Mary and King James VI. for the ſuſtentation of the mĩniflers of 
the city of Edinburgh. The quota of the ſtipend, affecting this part of 
the fund, can be aſcertained by this court only; and the defenders will 
find no precedent for the modification of one part of a miniſter's ſtipend 
by one court, and of the remainder of it by another. 

Replied : Ir is unneceſſary to enter at preſent into the queſtion, with re- 
gard to the tithes of certain pariſhes ſaid to have been granted to the city 
for the ſupport of the miniſters; as it has not been alleged, that there 
are any ſurplus-tithes after payment of the ſtipends in uſe to be paid. If 
the purſuers ſeriouſly mean to inſiſt for an augmentation ont of theſe 


tithes, and will depart from the other funds, the defenders are ready to 
join 
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join ie with them in vive that matter tr ied; but at preſent they 

only object to the jur iſdiction of the court, ſo far as it reſpects the other 
funds; and though the purſuers have been at pains to inveſtigate 
precedents of the court's having modified ſtipends out of other funds; 
yet it appears from the record, that, in all thefe caſes, the modification. 
proceeded either upon the expreſs conſent of the parties intereſted, or 
upon a preſumed conſent from inveterate uſe of payment. Nor can any 
argument be drawn from the court's having power to erect churches in 
boroughs. 'The mere building of a church cannot pothbly infer an 
obligation upon a borough to endow it; and the court never has hither- 
to, nor ever will grant their authority for erecting a new church, or e- 
ſtablihing a ſecond miniſter, without before hand ſeeing a proper fund 
provided for a ſtipend. 

Obſerved from the bench: The preſent action is brought for an aug- 
mentation of ſtipend, which can be tried only before this court; the ob- 
jection to the juriſdiction therfore muſt be repelled. When indeed the 
merits of the cauſe come to be determined, perhaps the defence, that 
there are not tithes ſufficient for an augmentation, may be ſuſtained; but 
certainly the court has power to try the queſtion. 

* The Lor ds repelled the OO OG oftered to the competency of the 


© court.” AW 


AQt. Ger, TWallz:e, David Dalrymple, M*2yeen, Ferguſon, Lockbart, Alt. Rae, Garden, Jebnſton, 
1— i Montgmery, Advccatus. 


No. CV. 5 February 24. 1764. 
LACHLANE M*KINNON of Gambole, 


Againſt 


oH and ALLAN M*DONALDS. 


A contract of marriage, where the proviſions p. roceeded upon . tion of 
the huſband's pr edeceaſe, found to exclude the wife's neareft of kin from 


any claim on her 57 eacceaſe, 


N April 1757, a contract of marriage was entered into betwixt Pe- 
1 nelope McDonald, ſiſter to the defenders, and Lachlane M*Kinnon 
of Gambole. By this contr act, the wife was provided, in the. place, 
in an annuity of L. 100 Scots during her life, in the event of ſurviving 
her huſband ; the was alſo provided to a third of the moveables ; ; further 
ſhe was provided! in the ſum of 2000 merks money, in caſe the marriage 
ſhould diflolve within year and day by the death of the huſband; then 
followed proviſions to the children of the marriage; after which, the 
wife was provided to half the conqueſt, all the ſheep and goats, and the 
beſt horſe, in caſe of ſurviving her huſband. 

The wife's tochcr was 1009 merks, for which ſhe aſligned to her huſ- 
band her brother Allan Monald's bill. 

The marriage ſubſiſted about three years, when the wife died 
without children. And Mr McKinnon brought a proceſs againſt John 

| and 
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and Allan M' Donalds, his wife's two brothers, for payment of her to- 
cher, and for certain other claims which he had againſt them. 

The defenders p/eaded, That all the clauſes in the contract proceeded 
upon the ſuppoſition of the huſband's predeceaſe; but that no proviſion 
whatever had been made upon the ſuppoſition of the wife's predeceaſe, 
which being the event that had happened, her ſhare of the moveables de- 
volved upon them as her neareſt of kin; and that this thare, which was 
in the purſuer's own hands, did more than compenſate the claims he had 


againſt them. | | - 
This cauſe came before Lord Kaimes, who ordered memorials, in or- 


der to report it to the Lords. 


Pleaded for the defenders : That the wife's ſhare of the moveable e- 
ſtate cannot be taken away, but by an expreſs renunciation. In the eye 


of law, the wife has an equal thare in the communion of goods with the 
huſband ; and, as to that thare, ſhe ie abſolute miſtreſs, and may diſpoſe 
of it as ſhe pleaſes. As the is therefore proprietor, nothing leſs than an 
expreſs renunciation of that property can diveſt her of it, or, in the e- 
vent of her predeceaſe, her neareſt of kin. Hence inſerting proviſions, as 
in the preſent cafe, will by no means have the effect to deprive either 
her, or her neareſt of kin, of that right: In the juſt conſtruction of 
ſuch a deed, it will be underſtood, that both theſe proviſions, and the 
legal ones, mult fublift, ſo far as they are not incomptible. The jrs 
relifae is by no means a ſubſidiary claim. It is a direct property, or 
intereſt, which the wife has in the communion of goods, eſtabliſhed to 
her by law and cuſtom, independent of the conſideration, whether ſhe is 
rovided or no; and therefore, except ſhe has expreſsly renounced, ſhe 
cannot herſelf, nor can her neareſt of kin, in cate of her predeceaſe, be 
_ deprived of that right, which the law gives her in the moveables in com- 
mon with her huſband. 
The act of parliament 1681 ſtrengthens this argument. Before that 
law, a particular proviſion in a contract of marriage out of a land-eſtate 


did not bar the terce ; and it required the authority of an expreſs ſta- 


tute to alter that part of our law. The ſame rule muſt now hold with 


regard to the us rezfae, By the common law of the land, the wife 
has an equal ſhare of the moveables with the huſband at the diſſolution 
of the marriage. If the has not renounced that ſhare, it muſt remain 
with her, or, in caſe of her predeceaſe, with her neareſt of kin, and 
cannot be taken from them by implication. Lord Bankton, book 1. title 
5. p. 137, Young contra Buchannans, 1664; Holmes contra Marſhal, 
February 2. 1077. | 
Pleaded for the purſuer: That a ſpecial diſcharge, or renunciation, is 
not neceſſary to evacuate the legal claims ariſing from marriage. No 
good reaſon can be aſſigned, why an implied or virtual diſcharge 
thould not be allowed to take place here, as well as in other tranſactions 
where the law admits of it, and where the court has often found, that a 
diſcharge or renunciation, though not expreſſed in words, may be infer- 
red from the nature of the buſineſs or tranſaction; Dict. vol. 1. p. 432, 
and 434. Drury, 17th February 1632; Fountainhall, 16th November 
1708, Houſton contra Hamilton of Balgowan; 22d December 1752, 


Wachob contra Giblon of Drury, The court determined all theſe 
| caſes 
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caſes on a preſumption, ariſing from the plain meaning and evident in- 
tention of parties, which does not ſeem to be better founded, either in law, 
or in the nature of the thing, than that which occurs in the preſent caſe, 
Where a man and wife go together without a previous contract, their ſe- 
veral intereſts muſt no doubt be regulated by the proviſions of we But, 
where a ſolemn and formal contract of marriage has been entered into, 
in which the wife is ſecured in proviſions ſuitable to her ſtation and to 
the fortune of her huſband, it is ſurely a moſt natural, a moſt juſt, a 
moſt legal preſumption, and the only fair and proper conſtriction that 
ſuch a tranſaction can admit of, that theſe proviſions are ſtipulated to the 
wife, and accepted of by her, in lieu of the claims which the would o- 
therwiſe have had by law on her huſband's eſtate, and of the intereſt 
which the would have had in his moveables. And it ſeems plain, that 
the caſual omiſſion of a clauſe of renunciation cannot, in 2 Juſtice or in 
reaſon, alter the nature of the tranſaction. 

With regard to the act 1681, cap. 10. it appears by the Regiam ma- 
jeſtatem, lib. 2. cap. 16.; Balfour, tit. Wife's dowry and terce; and Sir 
Thomas Craig, lib. 2. dieg. 22. $ 25. That originally the proviſion of 
terce took place only, where no ſpecial proviſion was otherwiſe ſettled 
upon the wife; and that it was not even in the-husband's power in thoſe 
days to ſettle any higher proviſion upon his wife than this legal terce. 
Afterwards, ſome deciſions had run greatly into the other extreme ; for 
which reaſon the act 1681 was made, fixing it for the future, that the 
legal terce was preſumed to be excluded, unleſs where expreſsly reſerved 
in the contract. This act, therefore, did nothing more than bring back 


the law to where it formerly ſtood. 


* The Lords found, That the proviſions in the contract of marriage 
« were in full of all the legal proviſions ; and that therefore the de- 
«* fenders had no claim upon any part of the purſuer's movea- 


© bles.” | J. M 
Act. Jay Campbell, Alt. Monro, Burnet. Reporter, Lord Kaimes. 
No. CVI. | February 24. 1763, 


THOMAS Lord Erſkine, Mr FOAN ERSKINE of Os and Sons; | 
Heritors upon the River of n. | 


Againſt 


The MAGISTRATES and TOWN-COUNCIL of STIRLING, MI. 
CHAEL POTTER of Falter Liveland, and others, Proprietors of Sal- 
mon-fiſhings upon the River of Forth. 


Stoop-nets prohibited to be uſed upon certain parts of the river Forth, by att 
1698. 


N the year 17 57, the purſuers raiſed a proceſs of declarator, where- 
L by, inter alia, they inſiſted to have it found and declared, That they, 
— — bs 
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as having right to certain ſalmon-fiſhings on the river Forth, were in- 
titled to fiſh within their reſpective bounds with pock-nets, ſtoop-nets, 
cobbles, and other nets or engines not expreſsly diſcharged by law ; and 
that they ought not to be diſturbed or moleſted in the premiſſes by the 
_ defenders, | | 

The defenders contended, That it was not allowable for the purſuers to 
exerciſe their right of fiſhing by making uſe either of herry-water ners, 
pock-nets, or what the purſuers call ſtoop- nets; becauſe theſe inſtru- 
ments were expreſsly prohibited and diſcharged by the zd act, parliament 
698, Whereby his Majeſty, with advice and conſent of the ſtates of 
parliament, prohibits and diſcharges all falmon-fithing, or other fiſh- 
ing whatſoever in the river Forth, above the Pow of Alloa, on both 
« tides of faid river, with pock-nets, herry-water nets, or other engines 
or devices whatſoever not expreſsly allowed by law, and to the preju- 
dice of the heritors ar d their right of ſalmon-fiſhing on the ſaid river; 
and impowers, warrants, and commands the ſherrift-principal of the 
* ſhire of Stirling, bailie of the water of Forth, and his deputes, to ſup- 
« preſs the foreſaid unlawtul and prohibited manner of fiſhing, and to 
* puniſh the uſers of the foreſaid pock-nets, herry-water nets, and other 
« unlawful engines, by fining, not exceeding the ſum of L. 20 Scots 
* toties quoties, or impriſonment, as they ſhall ſee cauſe, and to deſtroy 
all the foreſaid unlawful engines; and that this they do as they ſhall 
be anſwerable. | 

Pleaded for the purſuers: That, at common law, and by the general 
regulations of the ſtatutes which affect the whole kingdom, the only re- 
ſtraint which the lieges lie under, in the exerciſe of the rights of fithing 
granted to them from the crown, is, not to exerciſe thoſe rights in ſuch 
manner as may be deſtructive to the fiſhing of the country in general, 
and may hinder the multiplying of ſalmon in our rivers. But, after the 
general ſafety of the fiſhing is ſecured, law does not interpoſe, or make 
any regulation to reſtrain inferior heritors in the exerciſe of their right in 
favour of the ſuperior. It leaves both of them to enjoy the privileges 
granted to them in the moſt extenſive and beneficial manner they can; 
as it is the ſame thing to the public by whom the fithes are caught, pro- 
vided they be allowed to increaſe and multiply in the rivers in the na- 
tural manner. And no heritor does hurt to che nation by carrying his 
induſtry to the greateſt length, in catching as many as poſſible; but ra- 
ther the contrary; for the trade of the country is thereby increaſed. 

Upon this principle it is, that fiſhing has been diſcharged during a cer- 
tain ſeaſon of the year; and, for the ſame reaſons, regulations relating to 
cruives have been introduced, theſe being neceſſary regulations, which 
prevent the ſpecies of ſalmon from being totally deſtroyed. | 

But, laying aſide theſe regulations, there is no limitations impoſed by 
any ſtatute upon heritors, as to the manner or extent of their fiſhing. 
It being impotlible, in the nature of things, that any fiſhing carried on 
by mens hands in the lawful ſeaſon, with the aſſiſtance of any kind of 
nets whatever, can deſtroy or extinguiſh the ſalmon-fiſhing in a 
river, the law could have no juſt motive to reſtrain them in this par- 
ticular. And therefore, proprietors of fiſhings being, de jure communi, 


at liberty to exerciſe the ſame by nets of any form whatever, the 
I 1 queſtion 


H 
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queſtion is, Whether the act 1698 bende to put che heritors of fiſhings 
on this river under a new limitation as to fiſhing by nets, in which they 
had before enjoyed an abſolute freedom, in common with all the heritors 
of fiſhings in other rivers in Scotland? The purſuers 1 6 that ſuch 
was the intendment of this ſtatute. 

Io, Becauſe there was no reaſon to move the legiſlature to alter the re- 
gulations of the public law, which, after taking care to reſtrain ſuch 
practices as appeared deſtructive to the fiſhings of the country in general, 
left every proprietor in the kingdom at liberty to exerciſe his right of 
fiſhing by nets in ſuch manner as he ſhould find molt expedient. | 

240, If the legiſlature had thought that the regulutions already made, 
with reſpect to the fiſhings, ſtood in need of any alteration or amend- 
ment, they would not have contincd this amendment to one particular 
river, or denied the benefit of it to the proprietors of fiſhings in other 
rivers, and indeed, to the nation in general. 

zlio, It is not conteſted, that this act was obtained upon the applica- 
tion of the heritors who had grants of fiſhing on this river; and particu- 
larly of the late Earl of Mar, who had by far the moſt conſiderable fiſh- 
ing in it. But it is not to be imagined that they would apply for a law 
to limit themſelves, and to transfer the profit ariſing from their property 
to the upper heritors, who had never before enjoyed, or had any title to 
enjoy it. | 

49, The reaſon of this act appears to have ariſen from the peculiar fi- 
tuation of this river, and of the adjacent country. From the bridge of 
Stirling to the Pow of Alloa, the river Forth flows in a vaſt variety 
ot windings, ſo as to make a courſe of water about five or fix times as 
long as the extent of ground through which it runs. This long tract of 
water, palling through a ſmall ſpot of land, was a great temptation for 
inter lopers to incroach upon the right of the proprietors of the fith- 
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Iheſe interlopers had and an engine called a Pock-net, which a 


man could carry under his coat: This engine is a {mall net fixed to two 
[laves, with which the fiſher goes into the water, and, putting the two 
itaves to the ground, he holds the net there till he finds a ſalmon ſtriking 
it; he then cloſes the ſtaves, gocs to the ſhore, and carries it off. So 
portable an engine gave great opportunity to interlopers to carry off large 
quantities of ſalmon undiſcovered ; and it therefore ſeems to have oc- 
curred to the heritors as a proper expedient to lupprets this nuiſance, to 
apply to the legiſlature for a prohibition to uſe thoſe unlawful engines, 
unlawful while in the h22ds of thoſe who had no right to fiſh, but by 
no means ſo when in the hands of themſelves : For, as this fiſhing 1s only 
diſcharged, in ſo far as it is 1% the prejudice of the heritare, ond their rights 
of fa: RON fiſhing on ſaid river, it is plain that it was not intended to im- 
pair the right of the ber or to limit them in the cxerciſe of it. It 
was frambd for their advantage, and obtained at their ſuit; and ic would 


e againſt all rule to invert it to their prejudice, 


WSK = 


579, That the ſtoop-net is quite a different kind of net from the pock 
net, being a much larger net, with the mouth of it ſaſtened to three 
pieces of wood, fixed in the form of a 8 10 this triangle is 


fixed a large pole, by Which a perſon 10 a boat holds it While he is fiſh- 
ing; 


E 


ing: And, though the pock- net may be prohibited by the act 1698, yer 
there is no prohibition with regard to the ſtoop- net, which is a machine 
of a very different kind, and uſed in a very different manner. | 

Pleaded for the defenders : What may have been the legiſlature's mo- 
tives for confining the regulations in the act 1698 to the river Forth, or 
by whoſe means this law was procured, does not appear to be very ma- 
terial in the preſent queſtion. But, whatever might be the motives for 
making this law, four things are expreſſed in it which can admit of no 
ambiguity : , That pock-nets, herry-water nets, and other engines or 
devices, therein deſigned in general terms are declared unlawful, and 
condemned as ſuch. 2d!ly, That the ſpecies of fiſhing, by means of theſe 
- inſtruments, is prohibited and /mpliciter diſcharged. 3dly, That all 

and every perſon or perſons uſing the ſame are declared delinquents, 
and to be puniſhed as ſuch. 44/y, That the engines themſelves being con- 
demned as unlawful, are appointed to be deſtroyed, without any excep- 
tion or diſtinction of perſons ; which clearly {hows that the law was 
directed in rem, and againſt the perſons only as guilty of uſing theſe en- 
gines, and that ſpecies of fiſhing. 7 

It is in vain therefore for the purſuers to pretend, that this law ſtrikes 

only againſt interlopers, but cannot be interpreted to the prejudice of 

the heritors, and their right of ſalmon-fiſhing in the ſaid river; for it 
would be involving the law in a manifeſt incongruity to ſuppoſe, that 
the legiſlature could mean to prohibit thoſe l to fiſh with theſe un- 
lawful engines, who had no right to fiſh with any engine whatever, 
even the molt lawful. On the contrary, the law ſuppoſes a right, and 
an abuſe of that right; and the injunction is in rem, and againſt the 
inſtruments themſelves, not againſt any particular perſons, 

It appears therefore to be very clear, that pock-nets, and herry-water 
nets being particularly mentioned in the ſtatute, ſtand prohibited and 
diſcharged to be made uſe of in this part of the river Forth; and it only 
remains to be conſidered, whether ſtoop-nets fall under either the par- 
ticular prohibition of pock-nets, or the general words of other engines 
or devices whatſoever, not exprelsly allow: d by law.” 

It was evidently the intendment of the ſtatute, by thoſe general words, 
to prohibit every device and ſubterfuge, whereby the former ſpecial pro- 
Hibirion might be evaded ; but the ſtoop- net appears clearly to be nothing 
elſe than a pock- net enlarged and improved, to render it more deſtructive; 
and therefore falls under both the ſpecial and the general prohibition of 
the ſtatute. | | 
| The Lords, before adviſing the cauſe upon the printed papers, order- 
ed a hearing in preſence, after whieh they pronounced the following in- 
terlocutor: 

Having adviſed the petition, with the anſweres thereto, and having 
heard parties procurators thereon, find, That the act of parlia- 
ment 1698 is general, regulating the fiſhing on the river of Forth: 

And that the ſtoop- net being a ſpecies of the pock-net, the pur- 


« ſuers, and all the heritors, as well as others, are debarred by the 


ſaid act from fiſhing on the ſaid river, above the Pow of Alloa, 
| 112 with 
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© with pock-nets, ſtoop- nets, or herry-water nets; and aſſoilzie 
k from that branch of the declarator, and decern. 


AQ. Erftine, Ferguſon. Alt. Monro, L:ckbart. 


The decree, upon an appeal, was affirmed by the Houſe of Lords. 
J. M- 


No. CVII. 5 | June 16. 1763. 
YOAN WISHTART. | | 


Againſt 
Mr GEORGE GRANT, Miniſter of the Goſpel at Ruthven. | 
The word CHILDREN, in a teſtament, found not to comprehend grand-children, 


LEXANDER ANNAND, a native of Scotland, went to Penſyl- 

vania when very young, and, after remaining there many 
years, executed a teſtament, in which, atter bequeathing to Elizabeth 
Annand, his brother's daughter, and, in caſe of her predeceaſing him, 
to the ſurviving children of his fiſters Anne and Barbara, the ſum of 
L. zo; and, after leaving ſeveral other ſpecial legacies, he added a clauſe 
in theſe words: And, if there be any thing remaining, after my juſt 
« debts, funcral-charges, and legacies are paid, I give and bequeath the 
« remainder to the children of my ſiſters Anne and Barbara.“ 

Anne, the teſtator's eldeſt ſiſter, had, by Alexander Hamilton her 
husband, iſſue, two daughters, Janet and Elizabeth, who were both alive 
at the time of their uncle's death, which happened on the 17th of Sep- 
tember 1754. 

Barbara, the other ſiſter, who was 3 to Harry Wiſhart, had 
alſo two children, Harry and Iſobel. Iſobel was alive at the teſtator 8 
death; but Harry had died before the teſtament was executed, leaving 
iſſue one ſon, John Wiſhart. 

The executors having remitted the reſiduary effects to Scotland, John 
Wiſhart claimed a fourth-part in right of his father; upon which a que- 
{tion aroſe between him and Mr George Grant, who had acquired right 
to Elizabeth Hamilton's proportion, and was alſo impowered, by Janet 
Hamilton and Iſobel Withart, to receive their ſhares. 

Objefted by Mr Grant to John Wiſhart's claim: That his father ha- 
ving died even before the will was made, the reſidue of the teſtators's ef- 
fects fell to be divided among his three nieces, who were the only ſur— 
viving children of his ſiſters Anne and Barbara. 

Anfiee ed for John Withart ; 1%, The term children is by no means 
limited in its ſigniſication to a perſon's immediate iſſue, but according 


to the beſt author; ities in the Engliſh language, comprehends more re- 


mote deſcendents. 24%, By the Roman law, grand- children are uniformly 
held 


held to he comprehended under the general term ch:lren, when no par- 
ticular perſon is pointed out; IL. 220. F. de Verb. Signif. Nay, in fa- 
vourable caſes, the term ſon was ſo interpreted as to include grand/on; 

L. 201. J. cod. tit. 3110, There is nothing in the will tending to ſhew that 
the teſtator meant to confine his bounty to the immediate illue of his two 
ſiſters ; and as he had been abroad upwards of thirty years, and could 
not be ſuppoſed to have entertained any particular affection for ſuch im- 
mediate iſſue, with whom he was altogether unacquainted, it is more 
natural to ſuppole, that he meant to extend it to their families and det- 
cendents, though more remote. 

Replied for Mr Grant: I, Children is a word in daily and common. 
uſe, of a known and fixed fignification, importing immediate deſcen- 
dents only; and, if a man had a family of ten children, and by each of 
theſe had five grandchildren, 3 it would be the height of impropriety to ſay 
that he had ſixty children. 2, In a caſe of this kind, where the que- 
ſtion turns upon the import of a word in the language of this country, 

a reſort to the authority of a foreign law, or to foreign lawyers, is ex- 
tremely 1 improper; as it is only an appeal to their opinion of the mean- 
ing of a vernacular word in their own language, which, though we may 
interpret it to have the ſame meaning with another word in our tongue, 
may, notwithſtanding, admit of a more reſtricted or more enlarged ſig- 
nification. At the ſame time, the texts cited from the Roman law ſeem 
to have been adapted to particular caſes, the peculiar circumſtances of 
which are not known; and Voet lays it down as a rule, /6. 36. Jil. 1. \ 22. 
That the word #:1deren in the Dutch, and /ber: in the Latin, imports only 
immediate children, unleſs from other clauſes or expreſſions in the deed 
it clearly appears, that the teſtator meant to uſe it in a more extenſive 
ſignification. 3270, As the term uſed by the teſtator is of a known and 
determined ſignification, ſo, in this teſtament, there is not one word 
from which it can be gathered that he meant it in any other ſenſe; on 
the contrary, it is plain that he only thought of the immediate iffue of 
his two ſiſters; for, when he bequeaths * 30 to his brother's daughter, 
he conſiders her only, and not her deſcendents, and preferably to them, 
he ſubſtitutes the children of his ſiſters; which is a clear proof that the 
ima children of his brother and fiſters were the perſone predelictæ. 

Ihe Lords found, That the legacy in queſtion was confined to the 
immediate ue of Anne and Barbara Annands, the teſtator's 


« ſiſters.” | A. W. 


For John Wiſhart, Coſmo Gordon, For Mr George Grant, James Philip, Clerk, Pringle. 
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No. CVIIL June 16. 1763, 
Fox FERGUSON, Tide-waiter at Leith, 
Againſt 
ARCHIBALD STEWART, Merchant in Edinburgh. 


Executor liable in interęſt, only for fach ſums as bore intergſt at the defun@'s 
SS death. 


RCHIBALD STEWART being found liable to account to Eliza- 
| beth Brodie, as in right of his brother William, for a fourth part 
of the moveable ſubjects which belonged to Margaret Charteris, his mo- 
ther, (ſee No. 74. of 2d Volume) ; and the ſaid Elizabeth Brodie hav- 
ing conveyed her intereſt therein to John Ferguſon, her ſecond husband, 
he inſiſted that Stewart ſhould pay annualrent from March 1750, which 
was two years after his mother's death, for the balance of the executry 
in his hands. | 55 | 
© The Lords found the defender liable only for the intereſt of ſuch 
< ſums as bore intereſt at the death of Margaret Charteris.“ A. W. 


Act. Leckbarrt.. Alt, David Dalrymple. Clerk Hume. 


No. CLIX. | | June 17. 1763. 
JOAN MEIVILL, Owner of the ſhip Michael and Polly, 
| Aguinſt | 


Meſſrs. STEWART and WALLACE, and others, Under-writers on the 
ſaid ihip.. | | 


A queſiton relative to the inſurance of a Hip. 


N the month of October 1757, Meſſrs Stewart and Wallace, and o- 
thers, inſured the ſhip the Michael and Polly, belonging to John 
Melvill, the policy being in theſe terms: © Beginning the adventure upon 
the ſaid {hip at, and following her departure from Carron-water, and 
© to continue and endure until the {aid {hip thall arrive in ſafety in the 
port and harbour of Montroſe, and during her abode there, and from 
« thenceforth, until ſhe arrive in ſafety in any port or harbour of the 
Frith of Forth.” | | | 
The {hip failed from Carron-water, under the command of James 
7 Logan, upon the 8th of October; but was, upon the 1toth, put in by 
#0 | - contrary 


1 


contrary winds to the port of Dundee, where her cargo was diſpoſed of. 

During her abode in this port, the maſter, with conſent of the owner, 
entered into an agreement to go from thence to Burntiſland, provided 
the winds were favourable, in order to bring back a loading of lime to 
Dundee; and, in caſe the veſſel thould not get conveniently to Burnt- 
iſland, the maſter had orders from the owners to call at Lune-kilns, and 
load lime-ſtone for Quarrel-ſhore. : 

On the 2d of November, the ſailed in ballaſt from Dundee, and the 
very next day was drove in by ſtreſs of weather to the port of Anftru- 
ther, ſituated within the Frith of Forth; and, after remaining for two or 
three days, proceeded up the Frith, without touching either at Burat- 
iſland or Lime-kilns, the wind being contrary for both of theſe ports, 
and came to an anchor at Higgin's-nook upon a ſunday, it being then 
impoſſible to go directly for Quarrel-ſhore, as it was low water when ſhe 
came to the mouth of the Carron. | 

The maſter and crew came immediately aſhore, and the owner was 
informed that very evening of the veſſel's arrival at Higgin's-nook ; but 
this notwithſtanding, ſhe remained there, without any perſon on board, 
till the Thurſday morning thereafter, when ſhe was found ſank under 
water; and, during this period, the owner paid the crew their wages, 
and engaged them upon a new adventure to proceed immediately from 
Higgin's nook to Burntiſland, there to take in a cargo of lime-ſtone for 
the river Tay. | 

The ſhip having been weighed up, by the help of other veſſels, and 
the aſſiſtance of the country-people, the owner brought an action againſt 
the underwriters for the charges thereof, and for the damages ſhe had 
ſuſtained. | 

Pleaded for the defenders : Imo, The adventure was at an end when 
the ſhip arrived ſafe at Anſtruther, a port lying within the Frith of Forth. 
2do, At any rate, the voyage was determined upon her arrival at Hig- 
gin's-nook, by the confeſſion of the owner himſelf, who paid off the 
crew, and engaged them anew to proceed directly from thence upon an- 
other adventure. 3%, The ſhip was ſunk by the negligence of the owner, 
who, as he was immediately informed of her arrival, and of the crew's 
having come aſhore, ought either to have ſent the ſame hands on board, 
or. to have got others to take care of her. | 

Anfwcred for the purſuer : Imo, As Anſtruther was not the port into 
which it was intended to carry the ſhip, and as the was forced in there 
by ſtreſs of weather, it cannot be maintained that the voyage was then 
determined, although that port lay locally within the limits deſcribed in 
the policy. | 

2d, It can make no difference, whether it was intended tocarry the ſhip 
directly from Higgan's-nook to Bruntiiland, or fir{t to have brought her 
up Carron-water. Higgan's-nook is only a road-ſtead, and cannot be 
conſidered either as a port or a harbour within the Frith: If the intention 
had been to bring her to Quarrel-fhore, and ſhe had been carried there, 
the voyage would no doubt have been at an end. And, in like manner, 
it would have been at an end upon her arrival at Bruntiſland; but her an- 
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choring in the open Firth, becauſe ſhe could not reach the intended port, 
whether on account of a ſtorm or low-water, could not, in terms of the 
policy, put an end to the voyage. And it can make no difference, that 
the was to take in goods at Burntiſland for a ſecond voyage; ſhe re- 
mained upon the purſuer's riſk till the ſhould arrive with ſafety within 
a deſtined port or harbour in the Frith. 

3lio, Although it might perhaps have been the purſuer's duty, as a 
member of ſociety, to do what was in his power to prevent the loſs of 
the ſhip, yet his neglect in this, will not be ſufficient to lay that loſs upon 
him, unleſs it can be ſaid that he was active in bringing it about. But 
there is no occaſion to reſort to this argument; for, in fact, he did every 
thing in his power to get the crew on board, and, upon the Monday fore- 
noon, ordered the maſter to hire a pilot to bring her up to Quarrel-ſhore. 


The Lords ſuſtained the defence, aſſoilzied the underwriters, and 
© found expences due. > Ml Wh 


No. CX. er 5 June 17. 1763 
| WILLIAM VILNAT, of Middlefield, 
Againſt 
JOHN BLACKIWOOD tenant in Middlefield. 
Reaſons of reduction of a decreet in foro, repelled as competent and omitted. 


OHN BLACK WOOD ſucceeded to his father in a nineteen years leaſe 

of the lands of Middlefield, which was to expire at Martinmas 1759; 
and, being deſirous of continuing in his farm, he applied to William 
Vilant, the proprietor, and, upon payment of ; 2 16, received a letter 
from him in the following terms: Sir, In regard you have inſtantly 
paid me the ſum of L. 16. Sterling, for my granting to you a tack of 
my lands of Middlefield, for the ſpace of eight years from and after 
* Martinmas 1759, 1 her eby promiſe to ſubſcribe a tack to you in the 
above terms in eight days hence; you always being obliged to pay me 
the ſame rent you pay my mother, who liferents the ſame. In witneſs 
* whereof, I have wrote and ſubſcribed this at Edinburgh, the 12th day 
* of June 1754, years. 

At this time John Blackwood alſo accepted a bill for the L. 16. which 
was lodged in the hands of Blackwood! s agent, to remain with him un- 
til the leaſe ſhould be extended. 

Soon after a ſcroll of a tack was drawn and ſent to Vila: but he ha- 
ving oljefted, That inconveniences might ariſe, in caſe his mother, 
who li ferented the lands, ſhould not * of the . another tack 

| Was. 
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was extended, containing this ſpecial proviſo, That, if the liferentrix 
would not accede to it, Blackwood's entry ſhould be delayed till the firſt 
term of Martinmas after her death, 

Mr Vilant having refuſed to fign this tack, Blackwood brought a pro- 
. ceſs againſt him before the court of ſeſſion : in which Vilant did not pre- 

tend that there was any condition in the bargain, reſpecting his mother's 
approbation of the leaſe ; but inſiſted, That, by the terms of the letter, 
Blackwood was to pay double the rent he paid formerly. This defence, 
which was founded upon theſe words, © You always being obliged to 

pay to me the ſame rent you pay my mother, who liferents the ſame,” | 
was however over-ruled ; and Blackwood obtained decreet 1n 1755, de- 
cerning Vilant to grant a leaſe for "A years after Martinmas 1759, at 
the rent then paid for the lands. 

Vilant fold the lands in 1759; and, being thereafter charged with 
horning at the inſtance of Blackwood, he applied to the court by bill of 
fuſpenſion; and alſo executed a reduction of his letter of the 12th of 
June 1754, and of the decreet 1755. 

Pleaded by the purſuer : Ih, He underſtood it to be part of the bar- 
gain, that Blackwood was to pay double the rent he paid formerly 24. 
It was agreed at the time, that Blackwood ſhould take his chance of the 
liferentrix's agreeing to the leaſe ; and, as ſhe refuſed to conſent to it, no 
tack could be granted during her life. 37:0, The lands are worth double 
the rent which Blackwood paid during the currency of his former tack. 

Anſwered for the defender: Imo, The letter granted by the purſuer 
will not bear the conſtruction put upon it; and, as it is ſimple and un- 
conditional, ſo the defender never agreed to take his hazard of the life- 
rentrix's conſenting to the leaſe. 2d, The value of the farm is greatly 
over-rated ; at the ſame time it is needleſs to inquire into that circum- 
ſtance ; for, as the decreet 1755 proceeded after a full litigation, the 
purſuer cannot now pretend to overturn it, either upon allegations that 
were competent and omitted, or upon arguments that were proponed 
and repelled. 

The Lords repelled the reaſons of reduction as competent and omit- | 

© ted; but, in reſpect the tack could not now be made effectual, 
+ remitted to the Lord Ordinary to hear parties, whether damages 
* were due or not, and to do therein as he ſhould ſee cauſe.“ A. w. 


Act. Lockhart. Alt- Solicitor Montgomery, Reporter, Alemoore. Clerk, Gibſon. 
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No. CXI.  Fune 20. 1763. 
Sir HART MONRO of Foulis, Bart. his Majeſty s Chamberlain of the 
Earldom of Roſs, 

Againſt 


THOMAS M*KENZIE, Eſq; of Highfield. 


here, from the reddendo in a vaſſal's charter, he ts int to pay a certain 
quantity of peats, What will be the effeft of the moſs being exhauſted in the 
vaſſal's lands, and ſo incapable to afford firing *—What will be the effeft of 
the caſtle or houſe being deſtroyed, to which they were to be carried? 


R M*KENZIE of Highfield 1s the crown's vaſlal in the lands of 

Drumderfit, part of the earldom of Roſs, which, in the exchoquer 
rent-roll, ſtood charged with the following feu-duties, v:z. L. 11 : 16:0 
Scots of money, 2 chalders 8 bolls 2 firlots 2 pecks bear, 4 polls oats, 
1 mart, 1 mutton, and 57 hens; and Highfield and his predeceſſors had 
been in uſe to pay for the above particulars, conform to the exchequer 
converſions. 

Upon inſpection of Highfield's charter, it appeared, that the article 
of bear was 2 bolls 1 firlot, 2 pecks higher by the exchequer rent-roll 
than by the reddendo of the charter; and that 80 loads of peats deliver- 
able at the caſtle of Dingwall were omitted in the exchequer rent, roll, 
though ſpecified in the reddendo of the charter. 

Highfield being charged for payment of the arrears of this feu-duty, 
conform to the exchequer- rental, and uſual converſions, obtained ſuſpen- 
ſion upon this ground, that upon the article of bear, he was charged 
with a higher quantity than was payable by the readendo of his charter. 
This ſuſpenſion came to be diſcuſſed before the Lord Auchinleck, and the 
only quettion debated was, with reſpect to the ſaid additional 2 bolls 
L firlot 2 pecks bear, and with reſpect to 8 loads of peats deliverable 
at the caſtle of Dingwall, mentioned in the charter, in place of which, 
the charger alleged the additional bear had been immemoriall y paid, and 
received by the « crown, out of favour to the vallal. 

The Lord Ordinary found the letters orderly proceeded as to all the o- 
ther articles; but made aviſandum to the Lords with the 2 bolls 1 firlot 
2 pecks bear, and the firing: and ordered memorials to be given in up- 
01 theſe points, v/z. What is the import of the reedentdo, fo far as cor- 
c_.rns the fuel? What influence the moſs being exhauſted in the vaſſal's 
lands, and ſo incapable to afford firing, will have? and alſo, What in- 
fluence the caſtle to which they were ro be carried, being now no more, 
has? 

Pleaded for the ſuſpender: That it was notorious in the country, that 
the caſtle of Dingwall has been long deſtroyed, and that there is not one 
ſtone of it now left. Neither can it be denied, that there are no moſles 


belonging to the lands of Drumderfit, out of which theſe peats could 
now 


— 
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now be furniſhed : and therefore they cannot now be demanded. The 
moſs from which the peats were to be got being now exhauſted, and the 
houſe to which they were to be carried being no more, there are no 
termini habiles for making the demand; nor can the vaſſal, in theſe cir- 
cumſtances, be obliged to pay an equivalent, ſeeing per eum non flat, that 
the ſervice 1s not performed. | 
Anſwered for the charger: That it is of no importance in the preſent 
queſtion, whether there were ever molles on theſe lands, or whether 
they are now exhauſted. Neither the ſuperior nor vaſlal had in view a- 
ny particular moſs or moſſes out of which the peats were to be paid; nor 
is it even ſaid they are to be out of moſſes on the eſtate. All that the 
parties had in view, was, to ſecure to the ſuperior a certain number of 
loads of peats; and the vaſſal is left to buy them, dig them, or procure 


them the beſt way he can. 

Neither is it of any importance, that the houſe to which they were 
to be carried is now no more; the place where it ſtood is perfectly well 
known, and the vaſlal can ſuffer no detriment, as he is not obliged to 
carry them one foot further than the place named in his charter. 

* The Lords ſuſpended the letters, ſo far as concerned the 2 bolls 
* I firlot 2 pecks bear; but found the ſuſpender liable in the pay- 


ment of 80 loads of peats.' Tn, J. M. 


Act. Monro, Alt. Ferguſon Reporter, Lord Auchinleck. 
No. CXIL | June 21. 1763. 
MARY RAY of the Pariſh of St Paul's, Covent Garden, and OH 
WILSON, her Attorney, 
Againſt 


Mrs GEORGIANE BELL AMY. 


Foreigner found in this country, if bound to find caution to another foreigner 
„„ judicatum ſolvi? 


Eorgiane Bellamy, a celebrated actreſs, came to Edinburgh in 1762, 
and, ſoon thereafter, a petition was preſented to the ſheriff by John 
Wilſon, ſetting forth, That ſhe was indebted to Mary Ray, his conſtituent, 
in upwards of L. 1000 Sterling, and praying a warrant to apprehend and 
impriſon her perſon, until ſhe ſhould make payment, or find ſufficient cau- 
tion ; and, upon preferring this petition, Wilſon made oath, that he had 
good reaſon to believe ſhe had lately left London, and diſpoſed of and car- 
ried away her effects, in order to diſappoint her creditors of their payment. 
The ſheriff granted warrant for impriſoning her until ſhe ſhould find 

_ caution judicio ſiſti; which was ſoon thereafter complied with. 
Wilſon then inſiſted in his libel before the ſheriff, and preſented a ſe- 
cond petition, craving an enlargement of the warrant of commitment, 


until ſhe ſhould find caution judicatum ſolvi, or at leaſt, not to withdraw 
K k 2 = mer 
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her perſon and effects from under the fame for 40 days after 15 


creet. 
This petition being refuſed, Wilſon offered a bill of advocation, and 


likewiſe brought an advocation of the principal cauſe. 

The Lord Coalſton Ordinary having advocated both cauſes, and con- 
joined them, made aviſandum to the Lords with this point, How far the 
defender is in this caſe obliged to find caution ſudicatum ſelvi? 

Pleaded for the purſuers: The general rule of law is, that all ſtrangers | 

muſt find caution, both Judicio fiftt ot pudicatum /olvi. This rule is laid 
down by Sir James Balfour in his practices, who confirms it by a deciſion 
as far back as 27th March 1527, in the caſe of Curle contra Watſon, ob- 
ſerved in the dictionary, voce Forum competens; and Lord Star, lib. 4. tit. 
47. F 23. when treating of the admiral-court, where ſuch caution is uni- 
formly exacted, gives this good reaſon for it, becauſe the admiral's juriſ- 
diction being moſt converſant about ſtrangers, he is authoriſed ſummarily 
to ſeize their perſons till they find caution judicio ſiſli et judicatum ſolvi. 

Lord Bankton makes the like obſer vation with reſpect to the practice 
of the admiral-court, vol. 1. page 460. F 33.; and, in the next page, 9 
36. ſays, that *foreigners owing debts to the inhabitants of this country, 
may be ſeized by SUDmMary-warrant a at the ſuit of the creditor, till they 
pay or find caution. 

This laſt author indeed is of opinion, that this remedy will not be 
granted to a foreigner accidently in this country, againſt another firan- 
ger, likewiſe occaſionally here, in relation to debts contracted abroad ; 
but in this opinion he is ſingular ; and that the diſtinction has not been 
allowed in practice, appears from ſundry precedents. Thus, in the caſe 
of Irvine of Elvies contra Vernon, obſerved by Lord Haddington, 1610, 
* warrant of arreſtment was granted by the Lords at the inſtance of an 
* Englithman, upon the goods of another Engliſhman, neither of them 
6 being in this country animo remanendi, upon bonds made in England, 
* not bearing any condition of payment to be made in Scotland.” So al- 
ſo in the cafe of Arnold contra Young, obſerved by Fountainhall, February 
22. 1684; and by Harcarſe, No. 487. December 1683, The Lords upon 
* a bill craving warrant to arreſt a Frenchman's effects in this country, 
„till caution ſhould be found judicio Hitt et judlicatum ſolvi, granted war- 
rant in theſe terms.“ It is indeed true, that theſe two caſes reſpected 
only arreſtinent of the effects, but the principle is the fame; and, accord- 
ingly, in the caſe of Robertſon contra Bell, 13th January 1676, it was 
judged, that Englithmen may be arreſted in any Borough, though by 
ſtrangers. | 

An fever ed for the defender: The only cauſe of arreſting cither the goods 
or perſons of ſtrangers is, that otherwile they are not liable to the juriſ- 
diction of the courts in this country; where the effects are arreſted, theſe 
only became liable to attachment, and the decree of the court can have no 
further effect than to the extent of the goods arreſted. If, on the other 
hand, the perſon be arreſted, it is thereby ſubjected to the juriſdiction of the 
court, ſo that the defender muſt appear at allthe dietsof the proceſs, This is 
all that a purſuer is intitied to claim of a ſtranger defender, in order to put 
himinthe ſame caſe with anativeſubjeR,andforthis the caution jracto ſiſti is 


ſufficient, Soitislaiddownby Pectiurdejure ſſtenili, c. 45.y7.;andthepractice 
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of the court has, from the earlieſt times, been agreeable to this doctrine. 
Sir Richard Maitland obſerves a caſe decided in the year 1564, which is 
thus abridged in the Dictionary : Upon application to the Lords by bill, 
« warrant was granted to ſecure the perſon of a ſtranger till he ſhould 
find caution judicio ſiſti; but, at the ſame time, the purſuer was alſo 


« ordained to find ſurety for the purſuit of the action of damage and in- | 


< tereſt in caſe he prevailed not.“ Another caſe is alſo obſerved by Lord 
Stair, 1oth July 1666, Thomſon, which thews, that it was then clearly 
underſtood by the court, that caution, as law will, imported only judicio 
fifti, not judicatum ſolvi. „ 

The ſame doctrine was obſerved in a very late caſe, 7th March 1755, 
John Harries contra Robert and John Lidderdale ; and it appears from 
the collection of this caſe, that it was obſerved from the bench, That 
an arreſtment uriſclictionis fundande gratia is uſual in moſt countries, 
and in our country; but, to oblige a defender to find caution jud:- 
* catum ſolvi, is not uſual, except in maritime cauſes before the admiral- 
court; and that it would be dangerous to commerce, and to perſonal 
liberty, if a debtor were always obliged, when found in a foreign 
© country, to find caution judicatum folvi.” | 

It will at the ſame time cccur, that there is a remarkable difference be- 
twixt the caſe of Harries and the preſent. There the caution was aſked 
to ſecure a debt due to a native; whereas here it is {fought by a ſtranger 
to ſecure a debt contracted in another country. Of old, it was much 
doubted, whether this court could take cogniſance of debts contracted 
betwixt foreigners in foreign countries. Haddington obſerves, that the 


court found they could not, 23d November 1610, Vernon contra Elvies. 


But, even ſuppoſing that a ſtranger who contracts debts in this country 
may be forced to remain until he gave ſatisfaction as to thoſe debts, there 
1s not the ſame reaſon, that a ſtranger, coming occaſionally to the coun- 
try, ſhould be deprived of his perſonal hberty, becauſe he is not ready 
inſtantly to pay, or to find caution for payment of every claim that may 
be brought againſt him by other ſtrangers, on account of dealings he 
may have had in other parts of the world. This would deter itrangers 
from coming to this country, and would prove highly prejudicial to 
commerce. | | 
The practice of the court of admiralty can have no influence. It was 
by no means introduced on account that ſtrangers are often defenders 
in that court; for that is not true in fact, but for a quite different 
reaſon, vis. The great diſpatch with which it is neceſſary to follow out 
maritime cauſes ; and accordingly the practice is confined to maritime 


cauſes only. In theſe, caution muſt be found judicatum folvi, whether 


the defenders are ſtrangers or natives; but, in cauſes not maritime, 
ſuch caution cannot be required by the admiral. | 

The caſe obſerved by Balfour in 1527 1s ſhortly ſtated, and was ſoon 
after corrected by the deciſion above mentioned, obſerved by Sir Richard 
Maitland. Again, in the caſe of Robertſon contra Bell, the reaſon of 
the deciſion immediately ſubjoined, viz. This being the pactice on the 
* Englith fide,” ſhews, that it proceeded from ſome peculiarity in the 
border-laws obſerved at that time, as it were lege talionis ;. beſides, it 
does not appear that caution uicatum folvi was in that caſe required. 


And 
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And as, in the other two deciſions quoted by the purſucr, the caution 
was confined to the extent of the effects which were arreſted ; ſo, for 
the ſame reaſon, when the perſon only is arreſted, the caution ought to 
be carried nn further than that the perſon ſhould be ſiſted at the diets 
of court. 

To conclude, the defender has now reſided here for many months, 
without any appearance of an intention to elope ; and it is obſervable, 
that the purſuer Wilſon, in his oath before the ſheriff, did not venture 
to athrm, that he believed her to be i meditatione fuge ; it may there- 
tore be doubted, whether any caution whatever ought to have been ex- 
acted from her. 

Replied to this laſt obſervation : It WER confeſſed, that the defender 
is utterly inſolvent, that her fixed reſidence was at Lonalon, and that ſhe 
fled from thence to avoid the diligence of her creditors ; her {tay here 
therefore can only be conſidered as a temporary expedient, dictated by 
neceſſity; and the fame motives which forced her to leave England will 
induce her to fly from this country, whenever decreet {hall paſs againſt 
her. Such being her circumſtances, no oath whatever was requiſite ; 
and, unleſs a more effectual remedy be granted, it is apparent, that the 
caution judicio ſſti will be of no earthly ſignificancy. 

Obſerved from the bench: There is neither juſtice nor neceſſity for 
ordering caution ſudicatum ſolvi. No juſtice, becauſe ſuch order might 
bear extremely hard upon foreigners, who, though they may find per- 
ſons inclined from humanity to become cautioners ſudicio ſiſti, will not 
always have it in their power to procure caution judicatum folvii No 
neceſlity, becauſe, when decreet 1s pronounced, the purſuer may apply 
to the judge-ordinary, and, upon making oath that the defender is 17 
meditatione fuge, he will then obtain a warrant to apprehend her. 

The Lords found, That the defender is not, 72 hoc ſtatu of the pro- 
ceſs, obliged to find caution judicatum falvi ; ; reſerving to the 
© purſuer, in the future ſteps of proceſs, to apply, that ſuch cau- 
tion may be found, as he ſhall be adviſed. A. W, 


AQ, Leckbart. Alt. D{:ntgomery and Ferguſon. Reporter, Lord Caan. Clerk, Tar. 
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No. CXIII. June 21. 1763. 
CHRISTIAN SEVERINE BALLE, and JOHN MATTHLAS BRINK, 


Againſt 


| ROBERT BENTON Merchant in Newcaſtle, and ANDREW FOWLER 


and ALEXANDER CUSANTE, Merchants in Aberdeen. 


I. The original owner having arreſted a ſhiþ that had been taken by the 
enemy, and fold to the ſubject of a neutral flate, and having been caſt 


in a proceſs brought for recovering the property of her in this country, 
ound liable in damages and expences. II. Jus reconventionis. III. 


Factor for a flranger, perſonally liable in damages and expences awarded 
againſt his employer. 


HE ſhip the John and Robert of Newcaſtle, having been taken by 


a French privateer, was carried into Chriſtianſands in Norway, 


where, after a diſpute with regard to the legality of the ſeizure, the cap- 
tor was allowed to diſpoſe of her, and ſold her at a public roup to 


Chriſtian Severine Balle merchant in Chriſtianſands, who. gave her a new 
name, and ſent her upon a voyage to Aberdeen, under the command of 


John Matthias Brink. 
This veſſel was arreſted at Aberdeen, by virtue of a precept from the 


magiſtrates, as admirals-depute, upon the application of Andrew Fowler 
merchant there, as agent for Robert Benton the former owner ; and the 
Daniſh commander having immediately reclaimed her, Fowler was or- 
dered to find caution for payment to him of all damages and expences 
he might be found intitled to in the event of the proceſs; and, in theſe 
terms, a bond of caution was granted by Alexander Cuſhnie merchant 
in Aberdeen. | 

The magiſtrates of Aberdeen having declined to take cognizance of 
the queſtion with regard to the property of the ſhip, the cauſe was remo- 
ved to the high court of admiralty, and from thence to the court of ſeſ- 
ſion, where, after a long debate, it was found, by interlocutor of the 
23d July 1761, that the property was regularly transferred to, and veſt- 
ed in the perſon of the Daniſh purchaſer. (See No. XLIX.) 

Upon this, a proceſs was brought in the names of the 1aid Chriſtian 
Severine Balle, and Matthias Brink, againſt the ſaid Robert Benton, and 
Fowler his agent, and alſo againſt Cuthnie their cautioner, in which the 
purſuers inſiſted to be indemnified of the whole damage they had ſuſtain- 
ed, and expence they had been put to by the arreſtment of the ſhip, and 
the judicial procedure which followed upon it. 

Pleaded for the defenders jointly, 


Imo, In no cafe has there been leſs foundation for demanding expen- 


ces of ſuit. The veſſel had come ſo near a neutral port before the was 
taken, that ſhe had got a pilot to conduct her to the harbour ; and when 
the maſter applied to the ordinary court at Chriſtianſands, the ſeizure was 


found to have been made within the limits of the port; and ſhe was or- 
| dered 
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dered to be reſtored. It is true indeed, that, upon a remit from the King 
of Denmark to another court, with inſtructions to reſolve this queſtion, 
An navis, in diſtantia unius milliaru Germanici a littore Norvegico, 
* eflet capta necne? the owners were caſt by a majority of the judges. 
But then this decree could determine no other queſtion but that of the 
infraction of the privileges of the neutral port. The great queſtion ſtil} 
remained, Whether the capture was fully compleated, as the ſhip had 


never been brought intra prafidia of the enemy? And as this queſtion had 


been determined by a number of authorities, both ancient and modern, 
in favour of the original owners, the defenders were not to blame in de- 
manding the judgement of a court of juſtice upon a point of ſuch im- 
portance. They accordingly received the judgment of the admiral-court 
in their favour ; and, if they were not to blame in applying for this 
judgment, they can {till leſs be blamed for endeavouring to ſupport it 
before the court of ſeſſion when it was brought under review. Unleſs 
therefore it can be ſaid, that it is culpable to challenge a capture made 
by the enemy, upon grounds of law maintained by many approved au- 
thors, or that it is faulty to defend againſt the reverſal of a decree given 
in purſuance of ſuch challenge, the defenders conduct has been unexcep- 
rionable, and, of courſe, the demand of expences made by the purſuers 
ought to be rejected. | 

240, The ſame reaſons will obviate the claim of damages, as an ob- 
ligation to pay damages can only raiſe from ſome delinquency in the 
party from whom they are claimed. Befides, the chief part of this 
claim ariſes from the purſuers being turned out of the poſſeſſion by the 
arreſtment of the ſhip; but to this the anſwers are obvious. For, 
Imo, As both Mr Brink and his conſtituent were foreigners, an arreſt- 
ment was nece{lary, in order to found a juriſdiction over them ; and, if 
the defenders were not blameable in bringing the queſtion to a trial, it 
could be no fault in them to uſe the arreſtment. 20, It was intirely ow- 
ing to Brink himſelf that any inconvenience aroſe from this arreſtment, 
as it would have been looſed immediately, if he had inclined to find cau- 


sion judicio ſiſti et judicatum ſolvi. 


Anſebered for the purſuers: Few caſes have occurred where the plea 
of a probabilis cauſa litigandi could with leſs juſtice be reſorted to, the 


veſſel having undergone the uſual condemnation in the courts of admiral- 
ty in France, and the legality of the ſeizure being juſtified by the de- 
erce of the ſuperior court of Denmark. It was molt inexcuſable in Ben- 
ton, after the ſhip had been legally condemned, ſold by public roup, 
purchaſed, and refitted at a great expence, to endeavour to overhaul theſe 
proceedings. He ought to have known, that the courts of this country 
had no power to reverſe the judgments of foreign courts, after they had 


received full execution in the countries where they were pronounced; 


and the plea founded upon the veſſel's not being carried intra pragſidia 


of the French King, was an after thought altogether inconſiſtent with the 


laws and practice of modern nations ; but, though it had been good for 
any thing, it ought to have been pleaded in the proceſs before the Da- 
nith courts, to prevent her from being fold as a lawful prize by the au- 


thority of the King of Denmark. 


Neither 
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Neither can there be any doubt of the juſtice of the purſuers claim of 
damages. It is no ſufficient to anſwer, to ſay, that the arreſtment would 
have been looſed upon caution ; for, Ihe, As it was uſed ia re vindica- 
ſione, and as Benton infiſted that the property of the ſhip remained with 
him, there were no termini habiles for caution. It would have been ab- 
ſurd in the magiſtrates of Aberdeen, while the queſtion depended, to 
which of the parties the property belonged, to have ordered the {hip to 
be delivered to the now purſuers, upon their finding caution for the va- 
lue; and it is highly probable, that ſuch caution would not have been 
accepted by Benton. 249, The caſe of merchants would be extremely 
hard, if, upon every frivolous claim that may be reared againſt them, 
their ſhips might be arreſted and detained for years together with impu- 
nity, unleſs the {hipmaſters, who are often perſons of no fortune or cre- 
dit, can find caution to make good whatever {hall be decreed againſt the 
owners. 3, Though the maſter had been able to find caution, which 
he truly was not, yet he was not bound to do ſo. It was the duty of the 
then purſuers, before they proceeded to ſo diſtreſſing a meaſure, to have 
been well adviſed that their action was founded in law; and they muſt 


have laid their account with being anſwerable for all the conſequences. 


of an unfavourable judgment. | 
Pleaded /eparatim for Robert Benton: That he being a native of Eng- 


land, and having no forum in this country, no decree could paſs againſt 
him, without eſtabliſhing a juriſdiction by ſecuring his perſon or ef- 
fects. 3 
Anfwered: By the eſtabliſhed rules of judicial proceedings in the laws 
and practice of all nations, the us reconventionis is acknowledged and al- 
lowed, without diſtinction whether or no there is any connection be- 


tween the cauſa couventionis and the cauſa reconventionts; and, in this 


particular caſe, it muſt obtain with double force, ſeeing the claim of 
damages ariſes from the proceedings in the original proceſs, in which 
the now defender was purſuer. 

Replied : It is true, that an action of reconvention was allowed by the 
Roman law, and is alſo allowed in the practice of ſeveral modern na- 
tions ; for this reaſon, that a defender, who 1s called to anſwer in his 
own forum, ought not to be obliged to part with that ſecurity which he 
has in his hands, and to go in queſt of the purſuer into a foreign coun- 
try; and therefore, if a purſuer refuſe to anſwer to the claim of recon- 
vention, he may be repelled from the action brought at his own inſtance. 
But this will not apply to the preſent caſe; for, imo, The Englith own- 
ers have obtained no decree for any claim againſt the preſent purſuers, 
nor are they inſiſting for any; ſo that the ſubject has failed upon which 
only the jus reconventionts could be founded. 24, Although they had 
prevailed in their action, it would not have been competent to Mr Brink, 
or his conſtituent, to have moved any claim of reconvention after judge- 
ment was pronounced. A claim of this kind muſt be brought early in 
the proceſs, that both actions may be carried on together; and it is not 
even competent to a native to propone a claim of reconvention in order 
to ſtop execution, as is obſerved by Sande in his decifrons Frijicae, lib. 1. 
Ut, G. dein. 2.; and by Vet, \ 80. de judicus, 
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Pleaded allo ſeparatim for Andrew Fowler and Alexander Cuſhnie this 


cautioner: There is neither law, reaſon, nor precedent for ſubjecting 
the manager of a proceſs to damages, who cannot be ſaid to be liable 
either ex contractu, guaſi contraftu, or delifto ; and, if ſuch a rule were to 
obtain, no ſtranger would find an agent to ſerve him in any action 


brought in this country. 
Anfwered: As Fowler was the perſon who arreſted the ſhip, and 


brought the action, which occaſioned the damages, in his own name, 


and in name of Bhnton, he muſt anſwer for the conſequences ; and, if 
agents f this kind, who carry on ſuits for behalf of ſtrangers, were not 
to make good the damages and expences awarded to the other party, it 
would be an intolerable grievance upon the ſubjects of this country, who 
might be harraſſed by groundleſs ſuits at the inſtance of foreigners, 
without having the ſmalleſt ſecurity for their indemnification, as is juſt- 
ly obſerved by Lord Bankton, vol. 2. p. 602. $ 15. where, after quo- 
ting two caſes collected in the Dictionary under the word Foreigner, 
and another mentioned by Spottiſwood under the word Attorney, in all 


which the agent was found liable in the coſts of ſuit awarded againſt 


his employer, he concludes in theſe words : Such factor is likewiſe 
* bound for the ſame reaſon, to anſwer the defender's claim 1 in a recon- 


5 9 or counter action.“ 
The Lords repelled the defences, and found the defenders liable, 


* conjunclly and ſeverally, in damages and expences.“ 


Act. Lockbart. Alt. Rae. 


No. CXIV. June 22. 1763. 


CEORCE NORVEL of Boghall, 
Againſt 
JOHN RAMSAY of Kinnalty. 
Witneſſes allywed io be adduced in ſupport of a legatum liberationis, 


N the years 1753 and 1754, John Ramſay of Kinnalty granted two 
bonds to Katharine Lady Dowager of Halkerton, for the ſum of 
10,000 merks each. 

The ſaid Lady Hall.ercon appointed George Norv el of Boghall her ſole 
executor ; and having died in February 1 -62, William Bell, miniſter of 
the golp: 1 at Edinburgh, brought a proceſs of multiple-poin ding againſt 
the {aid George Norvel and John Ramſay of Kinnalty, 1 in which he ſer 
forth the following circumitances : That in the year 1761, Lady Hal- 
kerton put into his hands a packet, ſealed up, which the defired he {hould 
keep till the called for it: That, on the back of this packet, were 


wrote the lollowing words: For Mr David Nevay, merchant in 
6 Edinburgh, 


A. W. 


. 


Edinburgh, to be delivered to my Lady Dowager of Halkerton, or to 
John Ramſay of Kinnalty, late factor for the Lord Halkerton, and to 
© no other perſon; and, in the event of my Lady's death, to the ſaid 
John Ramſay.” That, on the ſeal-ſide of the packet, were written 
theſe words ; * Notwithſtanding this is directed for Mr David Nevay, it 
is deſigned to be given to Mr Bell. K. Halkerton.” That he, the pur- 
ſuer, kept this packet in his cuſtody during the Lady's life; and that, 
having opened it after her death, he found therein incloſed the two bonds 
above mentioned, granted by John Ramſay, and a letter of her Lady- 
ſhip's hand- writing, dated Miln of Pert, gth July 1759, in theſe words: 
© Sir, There is herewith incloſed two bonds, 10,000 merks each, to be 
5 uſed by you as your own property after my death. Your humble ſer- 
« yant, XK. Halkerton.” | 

Mr Ramſay iaſſſied: That the two bonds ſhould be delivered up tohim; 
and, in order to corroborate the evidence of the /egatum liberationis, ari- 
ſing from the writings themſelves, he offered to prove the following parti- 
culars, by the oaths of John Ogilvy of Inſhuan, and the ſaid Mr William 
Bell: 120, That Mr Ogilvy was witneſs to, and aſſiſted Lady Halkerton in 
incloſing the bonds in the before mentioned cover. 240, That he ſaw 
her affix her ſeal thereto, or that ſhe gave her ſeal to him for that pur- 
- poſe; and that the ſeal, which is ſtill entire upon the cover, is the ſeal 
which was then affixed. 370, That the ſeal was her Ladyſhip's uſual 
proper ſeal. 479, That, by her direction, he wrote the addreſſes on the 
ſaid cover. $579, How ſhe expreſſed herſelf upon that occaſion, and, 
particularly, as to her being to depoſite the packet firſt in Mr Nevay's, 
and then in Mr Bell's hands, for his, Mr Ramſay's behoof. 60, That 
Mr Bell received the packet as a depoſite from the Lady Halkerton; and 
when it was ſo depoſited. 7mo, Whether, after the firſt depoſitation, ſhe 
did not call for the packet, and thereafter return it him? 80vo, That it 
was ſealed when put into his hands, and remained ſo ſealed in his cuſto- 
dy till after her death. go, That the before mentioned addreſſes upon 
the cover were adhibited before he received it. 1omo, That the contents 
of the packet were as ſet forth in the ſummons of mulrtiple-poinding. 
And, /aftly, What the particular terms of the depoſitation were, and how 
her Ladyſhip expreſſed herſelf upon that, or any after-occaſion ? 

Objeated by Mr Norvel : The writing upon the back of the cover is 
neither holograph of Lady Halkerton, nor ſigned by her ; and the wri- 
ting upon the fore part of it, though ſigned, is not authenticated by wit- 
neſſes. It is true, indeed, that the note, in the form of a letter, is both 
holograph and ſigned; but then it is addreſſed to no body. This being the 
caſe, there is here no writing which can conſtitute a legacy, or diſcha ge 
two bonds to the value of 20,000 merks ; and it is indiſputable, that to 
great a ſum can neither be given in legacy, or diſcharged, without ſome 
deed in writing properly authenticated. Mr Ramſay wants to ſupply 
the defects by parole-evidence, and to prove, 179, That the two wri- 
tings upon the cover were both written at Lady Halkerton's deſire, and 
expreſſed her will and intention. And, 2%, That the note, though ad- 
dreſſed to no body, was by her intended for him. But, if proofs of this 


ſort were to be allowed, it would overturn that part of our law which 
L LY make 
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makes writing abſolutely neceſſary in deeds of this nature. Mr Bel 
may, indeed, be examined, Whether the packet was given to him by 
Lady Halkerton ; and whether it was ſealed up with the bonds incloſed 
in it? But neither he nor Mr Ogilvy can be examined as to what the 
ſaid concerning the perſon for whom ſhe intended theſe bonds ; becauſe 
that would be conſtituting a legacy or donation by parole-evidence. 
In ſhort, Mr Ramſay's plea is neither more nor leſs than this, That, by 
the oath of the depoſitary, he will make a deed in his own favour, in- 
{tead of proving that a deed already made was delivered to the depoſi- 
tary for his behoof ; which is all that is competent to be proved by a 
depoſitary's oath. | 3 Mo, 

4nfewered: A legacy may be left not only in a teſtament or codicil, 
but allo by a mithve letter; and it is plain, that the letter incloſed un- 
der the cover, alongſt with the two bonds, could be intended for no o- 
ther perſon than Mr Ramſay, who is mentioned in the writing upon 
the back of the letter, which, though not ſigned by Lady Halkerton, 
is clearly authenticated by the writing upon the fore part of it, ſigned 
by her. This being the cafe, the writings themſelves would be ſuth- 
cient ad vicloriam cauſe ; but as Mr Ramſay propoſes, ex /uperabundantt, 
to examine Mr Bell and Mr Ogilvy before anſwer, the Lady's executor 
can have no reaſonable objection to it. For it is a joke to pretend that 
Mr Ramſay wants to conſtitute a legacy by parole evidence. That is 
by no means the caſe. There is the ſtrongeſt proof here poſſible of 
Lady Halkerton's having made a bequeſt of theſe two bonds to ſome 
particular perſon ; and, if there remain any doubt who the perſon 1s, 
it is highly juſt and expedient to take ſuch proof as the nature of the 
_ caſe will admit, in order to aſcertain the fact. | 


The Lords allowed the witneſſes to be examined,” A. W. 
For John Ramſay, L:ckbart. For George Norvel, Burnct, Clerk Ju ſice. 
C XV. | 063, 
Teind-Court. 


The MINISTERS of Edinburgh, 
Againſt 


The MAGISTRATES and TOWN-COUNCIL, 


Defenders in a proceſs of augmentation of ſlipend, bound to produce all grants 


from the crown, or from private perſons, towards the miniſter*s ſuſtenance. 


HE objections moved by the magiſtrates and town-council of Edin- 
| burgh to the juriſdiction of the court, in the proceſs of augmenta- 
tion brought by the miniſters, having been over-ruled, (ſee No. CIV.) 
„ the 
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The purſuers z7//ted, That the deten ſhould either pr oduce or give 


inſpection of the grants of the ſeveral funds that, from time to time, had 
been allocated for the ſuſtenance of the miniſters of Edinburgh ; and 
alſo produce or give inſpection of their books, that ſo the extent of the 
funds, out of which their ſtipends fell to be modified, might appear. 
To this demand the defenders again oefed, Thar, as the juriſdic- 
tion of the court ſtands limited to the modifying and augmenting ſti- 
pends out of the tithes of the pariſh only, the Lords could grant no 
augmentation out of the funds condeſcended on by the purſuers ; and, 
therefore, the defenders were not bound to exhibit any particular ſtate 
of theſe funds, or of the grants by which they were conſtituted. 
© The Lords, upon the 23d February 1763, before anſwer, ordained 
the magiſtrates to produce all charters and grants from the crown, 
or from private perſons, towards the ſuſtenance or maintenance 
of the minifters of Edinburgh; or, atleaſt, full excerpts from the 
© ſame, to be taken at the fight of the clerks of court. 


Pleaded in a reclaiming bill, 1e, No perſon is entitled to demand 


any inſpection or exhibition of any other writings than ſuch as he can 
ſpecially condeſcend upon, and qualify an intereſt in. A general in- 
ſpection or exhibition has always been refuſed; nay, in ſuch caſes, the 
court has even refuſed to oblige a defender to produce an inventory of 
his writings, though particularly condeſcended upon by the purſuer ; 


13th January 1736, Francis Scott contra Lord Napier, obſerved in the 


Dictionary, voce Exhibition, vol. I. p. 282. 

240, In point of expediency, the reaſon againſt a general production 
is ſtronger in this caſe than if the queſtion related to a private eſtate ; 
for the writings of private perſons are ſeldom bulky ; whereas thoſe of 
the city of Edinburgh are extremely fo. Beſides, the defenders are lit- 
tle acquainted with the writings reſpecting the revenue of the city, as 
they have no inventory of them, and it would be neceſſary to employ a 
perſon well 1killed in theſe matters to examine them, which would 
bring a conſiderable expence upon the town. 

3710, The interlocutor is broader than what was di Fi by the 
purſuers, or ſuggeſted in their memorial, in which they condeſcendet 
only upon particular grants. 

470, The purſuers appear to be well acquainted with the grants par- 
ticularly condeſcended upon, as they have even recited the words of 
them. They would no doubt ſtate them in the light molt favourable 
for ſupporting their action ; and, as the defenders are willing to hold 
them to be of the import ſet forth by the purſuers, they cannot be o- 
bliged to exhibit them, unleſs the purfuers amend their condeſcen- 
dence, and fay that they import ſomething more tavourable for their 
plea than they have hitherco alleged. 

Anſwered to the firſt: The purſuers intereſt in the writings emed 
in the interlocutor of the court is obvious at firſt ſight; and nothing can 
be more contrary to the practice of the court, or more repugnant to the 


principles of law and common practice, than chat a purſuer ſhould be en- 
titled to call for no paper of which he cannot give a particular deſcrip- 


tion. Many cafes may be figured, where the perſon having the only in- 
tereſt in writings may not have it in his power to condeſcend upon 


them particularly. In all ſuch caſes, it is ſuflicient for the purſuer to 
point 
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point out his intereſt in the writings called for; and the defender muſt 
declare upon oath whether he has ſuch writings in his cuſtody. Nor 
will the caſe of Scott contra Lord Napier avail the defenders. In that 
caſe, a purſuer in a reduction and improbation of land-rights, againſt 
whom preſcription was pleaded, inſiſted, That Lord Napier ſhould pro- 
duce all writings that might tend to interrupt the preſcription; but the 
Lords moſt juſtly found, That he was not obliged to depone without a 
ſpecial condeſcendence, as, otherwiſe, he would be under the neceſſit 
of deponing to a queſtion in pure. Thereafter the purſuer inſiſted that 
Lord Napier ſhould produce the inventary of his writings; a demand 
equally abſurd, as no man 1s obliged to lay open his charter- cheſt, to 
enable others to pick out flaws in his rights, and fiſh out claims againſt 
him; it was therefore juſtly rejected by the court. But here the caſc 
is toto clo different; the defenders are only ordered to produce all 
grants towards the ſuſtenance of the miniſters of Edinburgh; and fo 
of courſe to depone to a fact, of which every man who can read is ca- 
pable to judge. | 

To the ſecond: A production, ſuch as is required at preſent, could 
not be refuſed by a private perſon ; and, as the expences that may at- 
tend it, which is a burden that the meaneſt ſubject muſt bear, is an ob- 
ject not worthy the attention of the city of Edinburgh, ſo it is with a 
very bad grace that the defenders acknowledge their ignorance of the 
ſtate of the town's revenue, and that they have no regular inventory of 
the writings relative to it. In whatever diſorder or confuſion a private 
perſon may keep his own writings, it certainly becomes the admini— 
ſtrators of the funds of a community to keep the writings relative to 
thoſe funds in proper order. | 

To the third: Although the purſuers condeſcended upon the whole 
funds which they at the time had been informed were ſubjected to their 
proviſion ; yet it was never underitood by them that they were to be 
confined to theſe funds, if others did truly exiſt ; and ſo, in their firſt 
memorial, it is ſet forth, That they would lay before the court the ſe- 
veral funds ſubject to their proviſion, in ſo far as they had been able 
to diſcover them; of 2which a more perfed knowledge will be had, when 
the defenders, who are maſters of every document relating thereto, fhall be 
ordained to give ſuch inſpection of the writings in their bands as may be ne— 
cefſary for that purpoſe.” | 
To the fourth : The purſuers condeſcended, according to their beſt 
information, upon the ſeveral grants which, they believed, were ſubject 
to their maintenance, and upon the import of them. But as the con- 
deſcending upon theſe particular grants will not bar them from de— 
manding production of every other grant which may be conceived in 
their favour; ſo, if the grants particularly ſpecified ſhall be found to 
contain clauſes of a different import from what has been ſet forth, the 

urſuers will ſtill be entitled to found upon them; and have therefore 

an undoubted right to call for production of them, that their true im- 


port may appcar. | 


. 


8 The 


1 


The Lords adhered to their former interlocutor; and ordained the 
magiſtrates to produce the writs therein mentioned betwixt and 


the firſt ſederunt-day of November next. 


Act. Geo. IWallace, Da. Dalrymple, M. Queen, Ferguſon, Alt. Rae, Garden, Jobnſens, 
Montgomery, Advocatus. | 


No. CXVI. July 20. 1763. 
Teind-Cauſe. 
DAVID THOMSON of Ingliſton, 


Againſt 
The OFFICERS of STATE, and ALEXANDER Earl of Galloway. 


1. Valuation of tithes affroved 5 1 the titular wwas not called before 
theſub-commiſioners.—2. Such valuations not loft by the negative pr eſcription” 
3. Not derelinguſhed by the heritors neglefling to found upon them in a pro- 
ceſs of modification and locality, at the inſtance of the miniſter, and in a proceſs 
of prorogatian brought long ee, by the tackſmen of the tithec. 


N 1615, William biſhop of Galloway granted a leaſe, during his own 
life, and for nineteen years thereafter, of the teinds of the pariſh of 


Kirkanders and others, to Alexander Lord Garlies, which, in 1618, was 
prorogated for the further term of five nineteen years. 


The miniſters of theſe pariſhes having obtained augmentations 3 ä 


ring the currency of this prorogated leaſe, the Earl of Galloway brought 
a proceſs of prorogation in the 1731, in which, amongſt others, he cat: 
led William Gordon of Knockbrex, Barlocco, and Kingzeanton ; the re- 
ſult of which was, that, after a rental had been exhibited by the Earl, 
and a calculation thereupon inſtituted, to thew in what period of rime he 
would be indemnified, by the ſurplus-tithes, for the loſſes he had ſuſtain- 


ed, the court, by their decree of 22d June 1730, prorogated his leaſe for 


nineteen years from that date, 
Before this time, adjudications had been led by the ci s of the ſaid 


William Gordon, and a proceſs of ſale of hislandsof Knochbrex and others 
was raiſed: And, as the creditors did not know that any valuation of his 
lands had been 5 by the ſub- commiſſioners, a fifth part of the rent 
was deducted for the teind. In theſe terms letters of publication iſſucd 
in 1740. But the Earl of Galloway having thereafter obtained a decreet 
in abſence, againſt William Gordon, for a large ſum of bygone teinds, and 
charged him with horning thereon, he, upon the 8th of October 17 749, 
wrote a letter to Mr Heron, one of his molt conſiderable creditors, in- 
forming him, That the lands had been valued in the year 1142, and that 
it would be neceſſary to ſearch Gordon of Kirkconnel's papers for the va- 


juation. In this letter ie allo informed Mr Heron, that, amongſt his 
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own old papers, he had found a decreet of valuation of the lands of 
Ingliſton and Moncraig. oO 5 
Some time after this, William Gordon's creditors recovered the decreet 
of valuation of Knockbrex lands from among the writings of Gordon of 
Kirkconnell; and, upon the 3oth of July 1743, theſe lands were pur- 
chaſed by David Thomſon, the proprietor of the lands of Ingliſton, | 
Moncraig and Rattraw. FI | 
The Earl of Galloway having brought an action againſt Mr Thomſon, N 
for payment of bygone teinds from the time of his purchaſe of Knock- | 
brex, he produced the decreet of valuation which had been found a- | 
mongſt Kirxconnell's papers; and thereafter brought a proceſs of appro- | 
bation, both of that decreet and of two others of the ſame date, relative 
to his own lands of Ingliſton, Moncraig, and Rattraw, in which he cal- 
led as detenders, the officers of ſtate on behalf of the crown, the Earl of 
Galloway, and Mr David Forbes, miniſter of the goſpel at Borgue. | 
Pleaded for the officers of ſtate, and for the Earl of Galloway: 1mo,, | 
The decreets of valuation now ſought to be approved of are intrinſically 
void and null, in reſpect that the crown, who was the undoubted titular,, 
as having come place in of the biſhop of Galloway, was not called. x 
Anſwered for the purſuer : | 
Imo, As the ſub-commiſſioners were authoriſed to execute the buſineſs 
0 


committed to them in the manner that ſhould be moſt agreeable to juſtice, 
without being limited to the nice forms of ordinary courts ; ſo there are 


many inſtances of valuations having proceeded without calling the titu- 1 
lar, or, at leaſt, without its appearing, from the face of the decreet, that 6 
he had been made a party; and though, in the procets of approbation, = 


at the inſtance of Sir John Clerk and Sir David Forbes, againſt Moir of 
Stonnywood, in the year 1713, the like objection was made, the court 
approved of the valuation. , f | 

29, It appears from the valuations themſelves, that the Earl of Gal- 
loway, who had been in poſlethon of the teinds for many years before, 
and had the moſt ſubſtantial intereſt in them, was reputed the titular, 
and called as ſuch; and the heritors were not bound to know that he 
was only a tackſman. | | 
. 3tio, As prelacy was aboliſhed in 1640, two years before the date of 
theſe valuations, the biſhop of Galloway remained no longer titular ; 
the property of the teinds had then returned to the crown. So that, if 
any other titular fell to be called beſides the Earl of Galloway, whoſe 
right, under the leaſe, was a hundred times more valuable than the re- 
verſionary intereſt, it could only be the officers of ſtate, in behalf of the 
crown. But no inſtance can be given of the officers of ſtate being ever 
called as titulars before a ſub-commiſſion. Indeed, it would have been 
an idle piece of form, ſeeing that they themſelves were members of the 
high commiſſion, who gave this deputation to the ſub-commiſſion; and, 
if it had been neceſſary to call them in a valuation of this kind, they 
ought, by the ſame rule, to have been called in all valuations, as the 
King was intereſted in every one, in reſpect of his annuity, whether he 

was titular or not. | | | 

Replied for the defenders: Although it ſhould be ſuppoſed that the ſub- 
commiſſioners were not limited to every nice form of procedure obſerved 
in ordinary courts of juſtice ; yet, as the purpoſe of theſe valuations was 


to take from the titular the right which he formerly had to the teinds 
themſelves, 


had Yet Yea? as 
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themſelves, and to ſubſtitute in lieu thereof a certain determined rent or 
value, nothing could be more unjuſt, or more adverſe to all the princi- 
ples of judicial procedure, than thatthis value ſhould be aſcertained with- 
out making him a party to the proceſs, and allowing him to lead a con- 
junct proof. A proceſs without a defender is a paradox in common ſenſe, 
and a novelty in practice. Nor is it enough to ſay, that the Earl of Gal- 
loway was called, and that he had the moſt ſubſtantial intereſt in the 
tithes at that time. His right was only temporary, and, as the tenden- 
cy of the valuation was to eſtabliſh a perpetual value for the tithes, the 
collateral intereſt of no third party could ſuperſede the neceſſity of call- 


ing the titular. 


The caſe of Moir of Stonnywood does noways apply. In that caſe, 


the titular was called in the proceſs of approbation; and, being ſatisfied 
that the teinds had been juſtly valued, notwithſtanding the omiſſion to 
call him in the ſub- valuation, he made no objection; it was the tackſ- 
man only who objected, and the court found he had no intereſt to do ſo. 


There is indeed a deciſion of the court more to the point, in the caſe of 


the reduction of a decreet of valuation obtained before the high commiſ- 
ſion in 1683, at the inſtance of John Forbes of Culloden, in which the 
Lords, upon the 26th June 1723, © ſuſtained the reaſon of reduction, 
that Culloden, the patron, was not called.“ And, in the proceedings 
in that caſe, reference is made to another between the Marquis of Twee- 
dale and Smith of Gibbleſton, in 1708, where a decreet of valuation, as 
old as 1631, was reduced, becauſe the titular had not been called. 

Neither will it avail the purſuer, that prelacy had been aboliſhed prior 
to theſe valuations ; for, though the epiſcopal government of the church 
had been then ſet aſide, the livings or tithes belonging to biſhops were 
not taken from them ; and, theretore, the biſhop of Galloway fell pro- 
perly to be called as titular. 1 

Dzuplied for the purſuer : The caſe of Culloden, quoted by the defend- 
ers, was a reduction of a decreet of the high commiſſion; and there is 
no arguing from the form of procedure obſerved by them to that ob- 
ſerved by the ſub-commiſſioners. The high commiſſion may be conſi- 
dered as a court of judicature, which had a power of cognoſcing and de- 
termining in various matters beſides the valuation of teinds. The ſub- 
commiſſioners, on the other hand, were appointed for the ſingle purpoſe 
of making inquiry into the value of the ſeveral lands within their diſ- 
trict; and, as there was no reaſon to doubt their making an impartial 


inquiry, ſo no hardſhip could arite to any party from his not being call- 


ed before them, ſeeing he had it in his power to point out any miſtakes, 


when the reports came to be approved by the high commiſſion. As to 


che biſhops continuing to enjoy their tithes after their order was aboliſh- 


ed, it is difficult to conceive upon what ground the propofition can be 
maintained. They had then no longer any right to their benefices ; and 
the teinds, which formerly belonged to them, fell of courſe to return to 


the crown ſanquam bona caduca ; and ſo it ſeems afterwards to have been 


underſtood by the act 1693, cap. 23. where the right of the crown to the 
biſhops teinds is mentioned as the natural conſequence of aboliſhing 


prelacy. | 
M m Pleaded 
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Pleaded for the defenders: 2do, The reports of the ſub-commiſſioners 
were no more than a delivery of their opinion upon the proofs taken by 
them, ſubject to be canvaſſed and redargued before the high commiſſion; 
and, like ſteps of procedure in other actions, mult be loſt by the nega- 
tive preſcription, if not carried into execution by an approbation with- 
in the ſpace of forty years. | | 

Anſwered for the purſuer: A decreet of valuation, whether pro. 
nounced by the commiſſioners or the ſub-commiſſioners, does not eſta. 
bliſh a new claim to either of the parties, which ought to be put to legal 
execution within the years of preſcription. It only reſtricts the titular's 
claim to the real value of the tithes at that time, and operates an excep- 
tion to the heritor againſt any further demand ; and, if ſuch exception is 
once competent to the heritor, it cannot, from the nature of the thing, 
be excluded by any courſe of time, without his own conſent. The ob- 
jection of preſcription is therefore altogether ill founded; and, from the 
year 1713 down to the year 1757, when the ſub-valuation of the pariſh 
of Drymen was approved of, no leſs than fifteen valuations of the tub- 
commiſſioners were produced, and received the approbation of the court, 
although the ſame objection lay againſt every one of them. 

Replica: In thoſe cates which have hitherto occurred, ſome ſort of a- 
pology for ſo long a delay has always been thought neceſſary, in order to 
avoid the objection of the negative preicription ; and, in the noted caſe 
of Drymen, the valuations of which pariſh had been carried off to Lon- 
don, and had only been lately found in the hogſheads which were ſaved 
in their return, the maxim, Contra nou valentem agere non currit prae- 
ſeriptio, was applied with great propriety. But no inſtance can be given 
of decreets of the ſub-commiſſioners being approved, which have been 
all along in the hands of the parties who obtained them. | 

Duþlied : The valuation of the lands of Knockbrex was diſcovered a- 
mongſt the papers of Mr Gordon of Kirkconnell ; and the valuation of 
the lands of Ingliſton, Rattraw, and Moncraig, which belonged tormerly 
to the purſuer, were found in the hands of Mr Gordon of Knockbrex ; 
{ov that the recovery of them being accidental, the queſtion is preciſely 
the ſame as if they had been found amongſt the hogſheads that came 
from London. At the ſame time, the deciſions of the court in former 
caſes could not proceed upon the maxim Contra non valentem: "That 
maxim can only take place where the inability to purſue ariſes not from 
any caſualty or accident, but from the nature of the right. Thus, pre- 
{cription runs not from the date of an obligation, but from the term of 


payment; but it never was or could be ſuſtained as an interruption, that 


the document of debt was loft or amithng during any part of the years 
of preſcription : Theſe deciſions proceeded upon more fold grounds. 
The court conſidered the reports of the ſub-commiſſioners as evidence 
of a matter of fact; and, therefore, equally available, after the lapſe of 
forty years, as at the time they were made. 

Pleaded for the defenders: 30, The ſub-valuations in queſtion have 
been derelinquiſhed and abandoned, and therefore cannot now be re- 
{orted to: For, 1mo, The miniſter of the pariih obtained a decrect of 
modiſication and locality in 1650, at which time the heritors of theſe 
lands, inſtead of founding upon their valuations, allowed themſelves to 


he held as confeſſed upon a rental exhibited by the miniſter, which was 
made 
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made the rule for aſcertaining the teinds and proportioning the ſtipend: 

24, In the proceſs of prorogation at the Earl of Galloway's inftanee; 
the proprictor of thele lands never once founded on the yaluations in que- 
{tion ; but, on the contrary, acquieſced in the rental exhibited by the 
Earl, and thereby concurred in eſtabliſhing a new rate of teind, and pre- 
vailed in a limitation of the prorogation to ſuch a number of years as, 
according to that rate, might afford to the Earl a preciſe and adequate 
recompence for the damage he had ſuſtained by former decreets of aug- 
mentation. | 

Anſwered for the purſuer: imo, In the proceſs of modification brought 
in 1650, no rental was given in by the miniſter, but only a ſcheme for 
localling three chalders of victual, L. goo of money, and L. 40 for com- 
munion- elements, amongſt the different heritors; to which they agreed. 
Beſides, it appears that the ſtipend allocated upon the lands in queſtion 
was ſhort of the valued teind, as aſcertained by the ſub-commiſſioners in 
1642. And, in the caſe of Drymen, though the heritors had taken tacks 
from the exchequer, according to the ordinary rules laid down by that 


court, and had ſubmitted to pay graſſums conform to the real rent of 


their reſpective lands; yet, as it could not be alledged that they had paid, 
upon the whole, more than the valued duty contained in the report of 
the ſub-commiſſtoners, the court was of opinion, That a different form 
of poſſeſſing the tithes was not ſufficient to import a dereliction; and 
therefore approved of the report: And this judgment was affirmed in 
the Houſe of Lords. 3 
240, The purſuer's father, who was then proprietor of the lands of 
Ingliſton, Moncraig, and Rattraw, was not called in the Earl's proceſs ; 
and, although William Gordon, proprietor of the lands of Knoekbrex, 
Barlocco, and Kingzeanton, was called in that proceſs, yet he neither gave 
authority to any perſon to compear for him, nor took any concern in 
it, his eſtate being then adjudged by his creditors. Beſides, the valua- 
tions were not then in the cuſtody of the perions intitled to found upon 
them; and, at any rate, the neglect upon the part of Knockbrex, in 
not taking due notice of the Earl's proceſs, could not affect his credi- 
tors, who had adjudged his lands for onerous debts, or the purſuer, who 
purchaſed them at a judicial ſale, at a very high price, upon the faith 
of theſe decreets of valuation, which were by that time recovered. 
Pleaded ſeparatim for the Earl of Galloway: Suppoſing theſe valua- 
tions ſhould be approved guoad futura, it would be unjuſt to give them 
a retroſpect, ſo as to impair the ſatisfaction which was decreed to him 


out of che teinds of theſe lands, as eſtimated in the proceſs of proroga- 


ton. | 

Anſwered for the purſuer: The free teinds of Knockbrex's lands, even 
as ſtated in the decrcet of prorogation, amount ſcarcely to a forty-eighth 
part of the teinds which were comprehended under the Earl's tack ; ſo 
that, though the valuations had been then produced, it could have made 
but a trifle of difference in the prorogation. But, whatever be the differ- 
ence, the purſuer cannot on that account be deprived of his right to the 


valuation of the teinds, either of the lands poſſeſſed by his father, who 
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was not called in that proceſs, or of the lands which he ſince purchaſed 
at a judicial ſale. 
, The Lords found, There was no ſufficient Sinken of any dereliction 
* on the part of the purſuer, and therefore ratified, allowed, and 
approved of theſe ſeveral reports of the ſub-commiſſioners libelled 
© on; reſerving to the Earl of Galloway to be heard on his claim to 
« the bygone teinds of the purſuer's lands, during the currency of 
, | his tack and prorogation, before the proper court; and reſerving 
to the purſuer his defences againſt the ſame, as accords.” A. W; 


Act. M*Dneen and Ferguſon. Alt. Solititor Montgomery a and Lockhart. 


No. CXVII | | July 27. 1763. 
STRACEY TILL and Others, 
Again | 
ROBERT, MARGARET, and WILLIAM FAMIESON. 


An aſſignation granted by a woman before, but not intimated till after her 
marriage, if preſerable to the legal aſſignation by the marriage ? 


OHN Hamilton, merchant in Glaſgow, bequeathed to his niece Mar- 

garet Jamieſon L. 200 Sterling; one moiety payable eighteen months 

—_ his own death, and the other at the firſt term after the death of his 
wife 

Mr Hamilton having died upon the 1ſt of April 17 59, Margaret Ja- 
mieſon, by her aſſignation for love and favour, dated the 7th of June 
thereafter, conveyed the legacy abovementioned to Robert Jamieſon her 
father ; but, with this provito, that, in caſe of his predeceaſe, the whole 
ſhould return to herſelf in liferent, and to William Jamieſon, her bro- 
ther, in fee, in the event of her having no children. 

The ſaid Margaret Jamieſon was married, upon the 17th of Auguſt 
1759, to Robert Maſon linen-draper in Northallerton, who left her the 
ſame day ; and the firſt account that the got of him afterwards was, that 
he was a bankrupt, and impriſoned in York-caftle. 


Upon the 19th September 1759, a commiſſion of bankruptcy iſſued 


againſt the ſaid Robert Maſon ; and, upon the 22d of October thereafter, 
he was declared a bankrupt by the major part of the commiſſioners, who, 
of that date, executed an aſſignment of his effects to Stracey Till of Fen- 
church-ſtreet, and others. 

The aſſignation in favour of Robert Jamieſon was not intimated till 
May 1760; and the executors of John Hamilton having brought a pro- 
ceſs of multiple poinding, a competition aroſe between the aſſignees un- 
der the commiſſion of bankruptcy, and the ſaid Robert Jamieſon. 
Pleadled for the aſſignees under the commiſſion of bankruptcy: The 
jus mariti veſts in the huſband the moveables belonging to the wife, with- 
out the neceſſity of intimation; the law conſidering the marriage as a 

ſufficient 
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ſuſſicient notification of his right; and therefore, as in common caſes, the 
ſecond aſſignation, if firſt intimated, is preferred. There is no reaſon why 
the jus mariti ſhould not give the ſame preference to the huſband, in a 
competition with the wife's aſſignation, not intimated before marriage, 
Anſwered for Robert Jamieſon : Although, in a competition between 
two perſons, each of whom had right by aſſignation from Margaret Jamie- 
ton, the firſt intimater would be preferable, the preſent caſe is extremely 
different: For, 172e, The reaſons which gave occaſion to the introduction 
of intimations will not here apply. Intimations are not neceſlary either 
to diveſt the cedent or to complete the right of the aſſignee, and were on- 
jy introduced to guard againſt the granter's fraud, by uplifting the debt 
aſſigned, or by executing a ſecond aſſignation, upon which payment 
might be received, to the prejudice of the firſt aſſignee. But here there 
can be no competition upon double rights ; for, in fact, there is but one 
aſſignation, viz. that which was granted to Robert Jamieſon ; and as it 18 
impoſſible to ſuppoſe, that, by her after-marriage; Margaret Jamieſon i in- 
tended to convey to her huſband what ſhe had formerly granted to her 
father, ſo it will be abſurd to ſuppoſe, that the law could mean to carry 
to the huſband a right which no longer belonged to his wife. 240, The 
legal aſſignation by marriage is an univerſal right to the whole of the 
wife's moveables, ſubject to all her prior debts and deeds affecting theſe 
moveables ; and as the aſſignation by Margaret Jamieſon to her father 
bears warrandice from fact and deed, the huſband, and thoſe in his right, 
muſt be barred from pleading upon the j jus mariti, in prejudice of the ob- 
ligation which his wife, by that clauſe, came under to made good the 


alienation. 


Replied : The wiſe, in this caſe, did not incur the irn dite The 


contravention of warrandice from fact and deed implies ſome tortious 
act of the cedent, with an intention to defeat a prior obligation: But this 
can never be preſumed from a party's entering into marriage ; and, if 
latent aſſignations between conjunct perſons ſhould be available to fruf- 
rate the huſband's legal right by the marriage, a door would thereby be 
opened to frauds, which it would be impoſſible to guard againſt,” 

* The Lords preferred Robert Jamieſon, the father.“ 

Pleaded in a reclaiming bill: Beſides the points formerly infiſted up- 
on, that the creditors of the huſband ought at any rate to be preferred 
for the reverſionary right which was reſerved to Margaret Jamieſon and 
her children agſcituri, by the aſſignation to her father, and which un- 
doubtedly fell under the jus mariti. 

Anfeered for Margaret Jamieſon, and her brother William, their fa- 
ther being then dead: The proviſo, That, in caſe of Robert Jamieſon $ 
predeceaſing his daughter, the ſubject aſſigned ſhould return to her in 
literent, and to her brother in fee, failing heirs of her own body, was no 
more than a ſubſtitution, and cannot be conſidered as a right ſabſiſting 1 in 
her perſon at the time of the marriage, ſo as to fall under the Jus marili. 

© 'The Lords adhered to their former interlocutor, in ſo far as it found 

© the afſignation in favour of Robert Jamieſon preferable to the legal 
* affignation by the ſubſequent marriage; but remitted it to the Lord 


Ordinary to hear parties upon the elfen of the ſubſtitution con- 
* tained 
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So 


* tained in the ſaid aſſignation to Robert Jamieſon, and the claim 


© of the huſband's creditors founded thereon.” | A. w. 
For the aſſignees under the commiſſion of bankruptcy, Locktart. For the Jamieſons, Malie, 
Stewart, and Fergufon. Clerk ure. | | 


FAMES WATSON of Sauchton, THOMAS CRAIG of 8 FOH 
CHRISTIE of Baberton, GEORGE INGLIS of Redhall, and FAMES 
CARMICHAEL of Hailes, 


Againſt 


FAMES FARL of ERROL, and the other Noblemen and Gentlemen of 
the Edinburgh Hunt, and RICHARD VARY their ſervant. 


Can any perſon hunt in incloſed ground belonging to another, without the fre 
: prietor's permi os on ? 

N May 1762, a petition and complaint was exhibited to the ſheriff of 

Edinburgh by the purſuers, with concourſe of the fiſcal, againſt Ri- 

chard Vary huntſman of the Edinburgh pack of hounds, for breaking 


down and leaping over their hedges and ditches, and riding through ſown 


corn, and for hunting a pack of hounds, which he was not intitled todo; 
and therefore praying, that he might be diſcharged to hunt in time com- 
ing; that he might be found liable in damages to the complainers; and 
that he might be fined in the ſum of L. 50 Sterling for contempt of the 
law, &cc. 
A proof having been taken, the ſheriff found it proven, That the 
defender Richard Vary has hunted with a pack of hounds on the 
* grounds belonging to the complainers James Watſon and James Car- 
michael of Hails, after the wheat thereon was brierded, and that he 
© once bruſhed through the hedge of an incloſure belonging to the ſaid 
© Mr Carmichael : Found, That the ſaid defender had no right to hunt 
with the ſaid pack of hounds on the grounds belonging to any of the 


* qomplainers ; and therefore prohibited and diſcharged him from hunt- 
ing thereon in time coming; with certification. And found the defen- 


© der liable to the ſaid Mr Watſon and Mr Carmichael in damages and 
© expences, and modified the ſame to L. 2 Sterling; as alfo, fined and 
© amerciated the ſaid defender in L. 5 Sterling, payable to the procurator 
* fiſcal of court; and granted warrant to any of the officers of court to 
* apprehend and incarcerate the defender in the tolbooth of Fdinburgh, 
the keepers whereof were ordered to receive and detain him until he 
* ſhould pay the ſaid two ſums.” | 
Againſt this interlocutor Vary petitioned, ſetting forth, That he was 
only a ſervant ; and therefore praying, that procedure might be fitted 
till the gentlemen of the hunt might be called in the proceſs. 


The ſhicriff, upon anf wers, refuſed this petition ; upon which the Earl 


of 


| L a 
of Errol and others raiſed a ſuſpenſion, in which they inſiſted, That, oy 
law, they were intitled to hunt where they pleaſed, and were intitled to 
keep Vary as their ſervant to take care of their dogs. 

Lord Edgefield Ordinary on the bills reported the ſame to the court; 
upon which the following interlocutor was pronounced: The | 
Lord Ordinary, after adviſing with the Lords, paſſes the bill up- | 

oon caution, prohibiting and diſcharging Richard Vary, the Earl of | 
Errol, and others, contributors to the Edinburgh hunt, ſuſpenders, | 


| or any in their company, from hunting or purſuing game by them- 4 
« ſelves, or with horſes, within the incloſures, or upon the grounds k 


© of the chargers or their tenants, and from treſpaſſing upon ſaid 
incloſures, till ſuch time as this ſuſpenſion ſhall be diſcuſſed; and 
that under the penalty of L. 5 Sterling Yo/es quotes, to be levied 
from the ſuſpender, or any of them, conjunctly and ſeverally.' J. M. 


AQ. Rae. Alt. Burnet; Reporter, Lord Edgefield. 


, No. CX X. Auguſt 10. 1763. 
Creditors of ANGUS M<ALISTER of Loup, 
| Againſt 
: His Wife, FEAN M<DONALD. 
The word: of a died cannot be ſupplied from intention, 


A McAliſter of Loup having denied his marriage with Jean 
M Donald, ſhe brought a declarator of marriage againſt him. 

While this ſuit was in dependence, Margaret Drummond, a relation to 
Jean M*Donald, on the 29th January 1760 aſſigned to Jean a bond for 
L. Ioo due by three tradeſmen in Edinburgh, /ecluding her huſband”s jus 
mariti, and all manner of right of admini/tratton, or other intereſt he could pre- 
tend thereto, | | 

Five months after, while the ſuit betwixt Mr M*Aliſter and his wife 
was {till in dependence, Mrs Drummond executed a general ſettlement 
in favour of Mr Maxwell of Kirkconnel, and aſſigned to him all her bonds, 
and particularly this one: In lieu thereof, the, however, obliged him to 
pay L. Ioo to Mrs MfAliſter, but forgot to ſeclude her huſband's jus mariti. 

Mrs M*Aliſter ſucceeded in her declarator of marriage; after which, 
her huſband's creditors arreſted the ſum due by Kirkconnel to Mrs 
McAliſter, as in bonis of her huſband. 3 | 
Objected for Mrs MfAlifter : The fame reaſons which induced Mrs 
Drummond to ſeclude Mr MAliſter's jus mari at the date of her firſt 
deed, ſubſiſted for ſecluding it at the date of the ſecond. By the ſecond 
deed, her intention was only to alter the ſecurity, but not to alter the ob- 
ject of her benefaction. She changed the debtor, and gave a more 

| | ſponſible 
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ſponſible one, a landed gentleman ; but ſhe did not mean to change the 
creditor, or to put Mr M Aliſter in place of his wife, whom he was at 


that very time renouncing. | N 
* The Lords preferred Mr M*Aliſter's creditors. J. M. 


For creditors, Lockhart. For Mrs M- Aliſter, Fo. Dalrymple. 


No. CXX. | November 16. 1763. 
ROBERT F4AMIESON, Truſtee for the Creditors of WEST DIGGES 


Comedian, 
Againſt 
COUTTS, BROTHERS, and COMPANY, and others. 


EST DIGGES comedian having contracted many debts, he found 
himſelf under the neceſlity of leaving this country, in order to 
ſhun the diligence of his ereditor s. | | 

By this retreat, the creditors were deprived of every proſpect of reco- 
vering payment of their debts ; and, being ſenſible that it was their inte- 
reſt to allure him back again, ſome of them reſolved to offer him a /uþer/c- 
dere, on the condition of his returning to this country, and conveying to 
a truſtee, for the behoof of his creditors, equally, a certain proportion of 
the weekly allowance he {thould receive from the managers of the theatre, 

Mr Digges embraced this offer; and Robert Jamieſon, writer to the 
fignet, being pitched upon as truſtee, the whole of the creditors, whom 
Mr Digges was able to recollect, were immediately informed of the in- 
tended meaſure, and approved of it; particularly, Mr David Beatt, who 
wrote a letter to Mr Jamieſon from Newcaſtle, upon the 6th of October 
1759, agreeing, that it was the only way left tor the creditors to get pay- 
ment of their debts. „ 

In purſuance of this ſcheme, Mr Digges, upon the 2d of November 
1759, executed a truſt-deed, in which he made over to Mir Jamieſon, as 
truſtee for his creditors therein named, four guineas, weekly, out of his 
falary, and the whole profits of his ſecond benefit, each winter: ſeaſon, 
until his creditors ſhould be completely paid; and, leaſt any of them 
ſhould have been omitted in the narrative of this athgnment, it was de- 
clared that it ſhould be lawful to the truſtee, with conſent of the major 
part of the creditors, or any committee to be named by them, to aflum? 
any perſon, not therein contained, to the benefit of the truſt, who thould 
afterwards appear to be intitled to the ſame. | 

A ſuperſedere was, at the ſame time, made out, upon the narrative of 
the truſt-right, ſuperſeding all diligence againſt Mr Digges's perſon and 
effects, ſo long as he ſhould continue employed at the theatre of Edin- 
burgh, and the ſums aſſigned by him {ſhould be regularly paid to the 
truſtee, ' This /uperſedere was ſigned at different times by many of the 
creditors ; but Mr Beatt, notwithſtanding the letter he had wrote to Mr 
Jamieſon, approving of the meaſure, declined to put his name to it. 


In 
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In January i760, Mr Jamieſon brought an action before the ſheriff a- 
gainſt Meſſrs Beatt and Love, the managers of the theatre, for payment 
of the ſums already due to Mr Digges, and which ſhould thereafter fall 
due to him, at the rate of four guineas per week, and obtained a decreet 
accordingly. 

1 happened, however, that Mr Digges, in the liſt he gave in of his 
creditors, had forgot four, to whom he was due very trifling ſums; and 
thele four creditors having thought proper to ſtrike out agaiaſt the gene- 
ral meaſure, they uſed arreſtments in the hands of the managers; and 
Mr Beatt having joined with them, he aſſigned over his debt to a truſ- 
tee, who thereupon uſed an arreſtment i in his, Mr Beatt's, own hands. 


In conſequence of thele arreſtments, a multiple-poinding was brought 


by MetIrs Beatt and Love, which was conjoined with Mr Jamieſou's 
proceſs before the ſheriff. 

In this proceſs, Mr Jamicſon contended, That the whole creditors ought 
to be ranked par: paſſu, in terms of the truſt-right : The arreſting credi- 
tors, on the other hand, maintained, That the truſt-right was void or re- 


ducible upon the act 1696 ; and the ſheriff pronounced an interlocutor, 


finding it proved, that Mr Digges was bankrupt at the time of granting 
the truſt-deed, and therefore preferring the arreſting creditors, according 
to the priority of their diligence. 

Mr Jamieſon obtained an advocatton ; and, beſides keg upon the 
common topics in favour of truſt-deeds executed for the behoof of credi- 
tors in general, he further pleaded, as a circumſtance of cenſiderable 
weight, That the ſum in diſpute did not exiſt at the date of the truſt- 
deed, and therefore was not fubject to the diligence of creditors, and that 


it was created by means of the truſt-deed and /uper/edere, and owed its 


being and exiſtence thereto, 
The Lord Auchinleck Ordinary, after pronouncing ſome interlocutors, 
took the cauſe to report, and the following judgment was pronounced: 
The Lords having confidered the terms of the truſt-diſpoſition, the 
* particular ſtate of the funds aſſigned depending entirely on the cre- 


* ditors aCting in concert, and David Beatt's letter, they prefer Mr 


* Jamieſon on the truſt-right, he being accountable to the whole 
* creditors of Digges, part paſſu ; and decern in the preference, and 
© againlt the raiſers of the multiple-poinding accordingly,” A. W. 


Fer the truſtee, Malter Stewart, For the arreſting creditors, David Rae. Clerk Home. 
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No CXXI. 


 JOUNS SCOTT: - NISBET of Craigentinny, 
Againlt- 
FOAN YOUNG of Newhall. 


4 general clauſe in an entail, reftraining the heirs from doing any fads or 
deeds in prejudice of the right of ſucceſſion, and declaring ſuch deeds null, 
and the contraveeners right forfeited, no bar to the Heir in poſſeſſion to ell, 


Illiam Niſbet of Dirleton became bound, in the marriage-contra&t 

with his ſecond wife, Jean Bennet, to provide, of his own pro- 

per means and eſtate, ſeparate and diſtinct from the eſtate of Dirleton, 

L. 100,000 Scots, to be beſtowed upon land, the rights to be taken to 
himſelf in liferent, and to the heirs-male of the marriage in fee. 

In implement of this obligation, William Niſbet granted a procuratory 


for reſigning eight ox-gates of land of Reſtalrig for new infeftment to 


himſelf in liferent, and, after his deceaſe, to David Niſbet, his eldeſt ſon 
of the aforeſaid marriage, and the heirs-male of his body ; whom fail- 
ing, to the other heirs-male to be procreate of the ſaid marriage, and the 
heirs of their bodies; whom failing, to Walter Niſbet, his ſecond ſon by 
his firſt wife, and the heirs-male of his body ; whom failing, to the 
heirs-male of his own body in any ſubſequent marriage, and the heirs- 
male of their bodies; whom failing, to certain other heirs-female, and- 
their iſſue ; whom failing, to the ſecond ſon to be procreated of the body 
of his eldeſt daughter, Mrs Chriſtian Niſbet, and John Scot of Ancrum, 
her huſband, and the heirs-male of the ſecond fon of his body ; whom 
failing, to certain other heirs, the iſſue of his daughters, 1 eldeſt heir- 
female always ſucceeding without diviſion. 

This deed of ſettlement, after impoſing an irritancy upon the heirs- 
female, in the event of their not marrying a gentleman of the ſirname of 
Niſbet, and carrying the proper arms of Niſbet of Craigentinny, or who 
ſhould uſe the ſaid ſirname and arms, contained the following clauſe: 
That it ſhall be noways leiſome or lawful to any of the ſaid heirs-male 
or female, to do any facts or deeds in prejudice of the other heirs their 
right of ſucceſſion ; and which facts or deeds, all and each of them ſhall 
not only be void and null, in ſo far as concerns the ſaid lands, ſo as the 
ſame ſhall not be therewith affected or burthened, but likewiſe, the 
contraveeners ſhall forfeit and amit their right and eren! in the afore- 
ſaid lands, and the ſame ſhall devolve, pertain,, and belong, to the next 
© heir, in the order of the above deſtination.” 

In confequence of this deed of ſettlement, which was duly recorded in 
the regiſter of entails, the ſucceſſion opened to John Scott-Niſbet, the ſe- 
cond: ſon of Sir John Scot of Ancrum, who, finding the eſtate greatly bur- 
dened with debt, reſolved to diſpoſe of it to the beſt advantage. 

With this view, he entered into a minute of fale with John Young of 
Newhall, upon the 19th of Auguſt 1762, obliging himſelf to grant a va- 
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lid diſpoſition of the lands, and to deliver a ſufficient progreſs to Mr 
Young betwixt and Martinmas then next ; for which, on the other hand, 
Mr Young became bound to pay a price of I. 10,000 Sterling. 


Nir Scott-Niſbet, in implement of his part of the minute, made offer 


of a diſpoſition, and of the title-deeds of the lands, to Mr Young, under 


form of inſtrument, and required payment or ſecurity for the price. But 


Mr Young having entertained a doubt whether the ſale might not be 
challenged at the inſtance of the ſubſequent heirs of entail, he preferred 
a bill of ſuſpention founded upon the clauſe of the entail above recited ; 
and, in order that the queſtion might be properly tried, Mr Scott-Niſbet 
brought an action of declarator againſt Mr Young, and all the heirs of 
entail then alive, in which he concluded to have it found and declared, 
that he was not diſabled from ſelling, and that he was intitled to do ſo 
without incurring an irritancy. 

No appearance was made for the heirs of entail. 

Pleaded for Mr Young the ſuſpender: Entails are allowed by ſtatute, 
and every limitation which the makers of entails think proper to impoſe 
upon ſucceeding heirs, muſt be binding, provided they are properly ex- 
preſſed. No particular form of words is neceſſary: If the intendment 
of the entailer is apparent, and if the expreſſion he uſes is ſufficient to de- 
note that intention, the law does not require, nor will juſtice permit it to 
be fruſtrated by critical and new conſtruction. 

That the maker of the entail in queſtion intended to reſtrain, not only 
the power of ſelling, but every act and deed whereby the eftate might be 
diverted ſrom the line of heirs to which it was deſtined, is very apparent. 
The long line of ſucceſſion eſtabliſhed by the entail, ſhows how anxious 
he was to preſerve a ſeparate repreſentation; and the clauſe reſpecting 
the heirs-female indicates that he underſtood the eſtate was to come to 
thoſe heirs-female in their order. It is, however, unneceſſary to reſort 
to collateral clauſes; the words of the prohibition, declaring, that it 
ſhould not be lawful to any of the heirs to do any facts or deeds in preju- 
dice of the other heirs, their right of ſucceſſion, are moſt comprehenſive; 
and, unleſs the charger can maintain that his ſelling the eſtate and pock- 
cting up the price does not prejudice the right of the other heirs, he mult 


be reſtrained from doing ſo. 
In the late caſe of Gordon-Cuming of Pitlurg, (No 52) a general clauſe 


of this kind, declaring, * That the heirs of entail thould never have power, 


: by any deed whatſoever, whether treaſonable or otherways, by contract- 
© ing of debt exceeding the ſum of L. 12,000 merks for proviſion of 
their other children, or any other manner of way whatſoever, to ſquan- 

* der or put away the fame, or any part thereof, vel factendo vel delin- 
* quend9, any ways contrary to this preſent ſettlement,” was found to re- 

rain the heirs from ſelling, although there was no ſpecial prohibition to 

that effect, and although it was ſtrongly pleaded, that a conſtructive pro- 
lübition was not ſufficient to ſupply the want of expreſs words. 

Pleaded for the charger : Although the ſtatute 1085 allows entails to 
be made under limitations, reſtraining the heirs from alienating, con- 
tracting debts, or altering the courſe of ſucceſſion, yet every limitation 
mult be ſtrictly interpreted, as being a reſtraint upon the free exerciſe of 
property, which is diſagreeable to law; and, on that account, no limita- 


tion can be interred by implication, nor extended 4 caſu in caſum. 
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Agreeably to this principle, an entail, which only prohibits the alter- 
ing the courſe of ſucceſſion, and the contracting debts, whereby the eſtate 
may be adjudged or evicted, will not reſtrain the heirs of entail from ſe]. 
ling or alienating, though a ſale does certainly more effectually alter the 
courle of ſucceſſion, and creates a greater prejudice to the heirs of entail 
than the contracting debts. So it was expreſsly determined in the well 
known caſe of Hepburn of Keith. In like manner, an entail prohibiting 
not only the altering the ſucceſſion and contracting of debts, but alſo the 
power of alienation, will have no effect againſt creditors or purchaſers, 
unleſs it contain a clauſe voiding the deeds of contravention; 11th July 
1735, James Baillie contra Mauldſlie; 27th January 1744, Creditors of 
Dunnipace. Again, an entail prohibiting the altering the courſe of ſuc- 
ceſſion, under the ſtricteſt irritancy of the contraveener's right, will not 
prevent the heir from ſelling or contracting debts, nor bar dilligence for 
ſuch debts from burdening or carrying off the eſtate by adjudication, 
And ſo it was adjudged in the cafe Campbell contra Wightman, 17th 
June 1746, where the prohibitory words in the entail were: That 
it ſhall not be lawful nor in the power of the heirs of tailzie to alter, 
* innovate, or intringe the aforeſaid tailzie, or the order of ſucceſſion 
© therein appointed, or the nature or quality thereof, any manner of 
* way, and the deeds ſo done hall be void.” 

The cafe of Carlowrie is ſtill more appolite.. The prohibitory words 
of that entail were: That it ſhould not be lawful nor in the power of 
the heirs of tailzie to alter, innovate, or infringe the foreſaid tailzie, or 
order of ſucceſſion therein expreſſed, nor to contract or take on any 
* debts or ſums of money, or grant any rights of wadſet, rights of an- 
* nualrent, heritable or moveable bonds, or other rights or ſecurities 
* whatloever therefor ;: or grant any liſerent-rights, annualrents, or an- 
* nuities, upliftable forth thereof, to any perſon or perſons whatſoever ; 
nor do any other ſuch deed that may any ways affect, burden, and 
* evict the lands and others above deſigned, or whereby the right and 
benefit of ſucceſſion of the aforeſaid tailzie may be prejudged any man- 
ner of way, or whereby the ſaid lands may be evicted, adjudged, or 
* apprifed, &c. But the Court found, in an action of declarator brought 
by the heir of entail in poſſeſſion, that he was not reſtrained from ſel- 
ling, there being no clauſe in the deed de non alienando. Indeed, it is 
altogether 1 improper, in a cale of this kind, to talk of the preſumed will 
of the maker of an entail. The will of a teſtator, or maker of a deed of 
lettlement, is the governing rule for determining who are the perſons he 
intends. to fuccecd him, and what he intended them to ſucceed to. In 
ſuch caſes, preſumption. may be reforted to with propriety ; but, where 
the queſtion reſpects a reſtraint upon property, the reverſe obtains. No- 
thing is to be preſumed againit liberty, but every thing for it; and no 
reſtraint can be impoſed but in direct and expreſs terms. 

The caſe of Gordon-Cuming differs from the preſent in tworeſpects: In 
the firſt place, there was, in that cafe, no actual ſale, and the action was 
brought by the heirs in poſſeſhon, of purpole to defeat the intention of the 
entatler. In this caſe, the action is Only brought to enavle the charger to 
full an onerous bargain, which he is bound to periorin under a high pe- 
nalty; and, as the only queſtion is, Whether the ſuſpender's purchaſe 

Will 
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will be ſecure to him? ſo even the judgment pronounced in the other- 
caſe ſeems to point out, that an onerous purchaſer would have been ſafe 
In the next place, the prohibitory words uſed in that caſe, againſt ſquan. 
dering or putting away the eſtate, were juſtly conſidered as equivalent 


to an expreſs prohibition to alienate or ſell. 


* The Lords found the letters orderly Penn and decerned in the 


declarator. A. w. 
For the charger, Montgomery. For the ſuſpender, Lockhart. 
No, CXXII. November 17. 1763. 


ROBERT WIGHT. tenant in Murrays, 
Againſt | 
John EARL of HOPETON 


4 tack for two nineteen years, containing an obligation to renew fron 


nineteen to nineteen years, ſuſtained againſt a ſingular ſucceſſor. 


PON the 19th of June 1718, John Cockburn, then younger of 
| Ormiſton, granted a leaſe of the farm of Murrays, part of that 
eſtate, to Robert Wight, and his heirs, (ſecluding aſſignees, except ſuch 
as the ſaid John Cockburn and his bei ſhould be content with and ac- 
cept of), for the ſpace of two nineteen years from Whitſunday 1718. 
This leaſe contained a clauſe in the following terms: And the ſaid 
* Tohn Cockburn binds and obliges him, his heirs and ſueceſſors, to ite- 
rate and renew thir preſents, from nineteen years to nineteen years, 


each renewal, the ſum of L. 100 Sterling, as a graffum or entry o 
the foreſaid lands, to the ſaid John Cockburn, his heirs or aſſignees, at 


lands, after the expiration of the ſaid two nineteen years, as ſaid is. 
Which tack and affedation the ſaid John Cockburn binds and obliges 
him, and his foreſaids, to warrant, acquit, and defend to the ſaid Ro- 
bert Wight, and his foreſaids, at all hands, and againſt. all deadly, as 


law will, 
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In 174 5, the ſaid John Cockburn diſponed the eſtate of Ormiſton to 


his only fon, George. The diſpoſition bore, That George had paid 
L. 21,745 Sterling of price; and it contained a elauſe of abhſolute war- 
randice, with the following exception: Excepting from my faid war- 


? _ Fandice the feu-r:ights of certain parts of the ſaid lands, granted by me 


in favour of ſundry perſons; as alſo the ftanding tacks of the ſaid lands, 
* barony, and others, ſet by me, my predeceſtors and authors, to the pre- 


* ſent tenants and poſſeſſors thereof; without prejudice nevertheleſs to the 


* aid George Cockburn and his foreſaids to quarrel and impugn the ſaid 


e feu-rights. | 


a 


after the {aid two nineteen years are firſt compleatly out-run and expired, 
upon the faid Robert Wight, his heirs and ſucceſſors, paying, upon 


the ſaid Robert Wight, or his foreſaids, thay entering to the foreſaid 
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rights and tacks, on any grœun ! of nullity in law, providing the ſame 
do not infer warrandice againſt me and my forefaids.' 

Robert Wight had two ſons, Alexander and Robert. Alexander ſuc- 
ceeded to the leaſe, and granted a ſublet to his brother Robert; and, 
upon the 2oth of February 1747, he athgned to Agnes Wight, the wi- 
dow of his faid brother Robert, then decealed, in truſt, for the uſe and 
behoof of Robert Wight, her only ſon, and the heirs of his body, 
whom failing, to return to himſelf and hls own heirs, the ſaid tack, 
and whole obligations therein contained, and particularly the obligation 
upon the maſter to renew the tack from nineteen years to nineteen years, 
upon payment of the ſtipulated fine or graſſum. 

In April 1748, this deed of aſſignment was ratified and confirmed by 
George Cockburn, the then proprietor of the eſtate. 

In September 1749, George Cockburn ſold the eſtate of Ormiſton, 
and, inter alia, the farm of Murrays, to the Earl of Hopetan. The 
diſpoſition excepted from the clauſe of warrandice * all the feu-rights 
and current ſtanding tacks.“ It alſo contained a particular enumeration 
of theſe feu- rights and tacks, and, amongſt others, the tack of the Mur- 
rays, which was thus deſcribed: * A tack by way of contract, between 
* the ſaid John Cockburn and Robert Wight, farmer in Murrays, dated 
* Iqth June 1718.“ And to this enumeration was ſubjoined a clauſe in 
the following words: In and to which tacks, and all other obligations, 


miſſive letters, and others, if any be, by the tenants and poſſeſſors of 


the ſaid lands and others herein before diſponed, or of any parts or 
portions thereof, and whole tack-duties and others in them contained, 
for the crop 1749, and in all time coming, for all the years and terms 
yet to run of the ſaid tacks, and all other clauſes and obligements in 
them contained, I hereby aſſign the ſaid John Earl of Hopeton, &c.; 
declaring always, that the before written exception of the ſaid 
feu-rights and tacks re/pedive ſhall not infer any homologatian of 
the ſame, but that it ſhall be always leiſome and lawful to the ſaid 
John Earl of Hopeton, and his forefaids, to quarrel and impugn the 
lame, upon any ground competent in law, that may not infer warran- 
dice againſt me and my foreſaids.“ 

The two firſt nineteen years of the leaſe of Murrays being to expire 
at Whitſunday 1756, Agnes Wight acquainted the Earl's factor, in 1755, 
that ſhe was ready to pay the L. 100 of fine, whenever the Earl ſhould 
be pleaſed to grant a renewal of the tack ; but his Lordſhip, imagining 
that he was not bound to grant any renewal thereof, a new tranſaction 
was entered into in December 1756, whereby he let the farm to the ſaid 
Agnes Wight in liferent, and to her ſon Robert Wight, and his heirs, 
for the ſpace of ſixty-three years, at the ſame rent that was contained in 
the former tack. This leaſe acknowledged the receipt of L. 100 Ster- 
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ling in name of fine or entry-money, and contained an obligation upon 


the lellee to pay the like ſum art each of the terms of Whitſunday 1777 
and Whitſunday 1798. 

Robert Wight was minor at the time of this tranſaction ; but, when 
he came of age, he brought a proceſs of reduction and declarator, in 
which, calling the Earl of Hopeton and his mother as defenders, he con- 
claded, That the new tack ſhould be reduced, upon the head of mino- 
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nority and leſion, - and that his right under the old tack ſhould be decla- 


red, and the Earl be decerned to grant a renewal thereof. 

| Pleaded i in defence for the Earl: 1, The obligation contained in the 
tack 1718, granted to the purſuer's grandfather, implied only a renewal 

of the leaſe for twice ninetecn years after the expiry of the firſt term of 

indurance, and not a renewal to all perpetuity. A perpetuity is contrary 


to the nature of a contract or leaſe. A tack without an ith is an anoma- 


lous right. It is ſubverſive of the principles eſtabliſhed by the law of 
Scotland in the conveyance of property ; and as the words of the clauſe 
are not ſuch as neceſſarily imply a perpetuity of indurance, the intention 
of parties muſt be explained according to the nature of the contract be- 
tween them. Had a perpetuity been meant, they would have expreſſed 
their meaning by adding the words for ever, which, whether ineffectual 
or not, would have proved that a perpetuity, not a limited indurance of 
the leaſe was intended. 


240, Suppoling the obligation 1718 to imply a perpetuity ; yet the 


Farl of Hopeton, the purchaſer of the eſtate, cannot be thereby bound. 
Leaſes, ſo far as they are effectual againſt fingular ſucceſſors, are in law 
| held to be rights of a limited indurance. This is implied in the ſtatute 
1449. It is laid down in all the law-books, eſpecially by Lord Stair, title 


Tacks, $ 27. and 28.; and it is confirmed by various deciſions, to be found 


in the Dictionary vol. II. p-. 418. An alteration of this rule might abo- 
lih the eſtabliſhed diſtinction of rights by the law of Scotland, and weak- 
en the ſecurity of the records. There is a legal diſtinction between 
a leaſe and a feu-right. The difference does not lie in the nature of the 
acknowledgment made by the vaſſal or tenant, but in this, that the latter 
is perpetual, the former only temporary; but if leaſes, perpetual in their 
indurance, are alſo allowed to be real againſt ſingular ſucceſſors, feu- 
rights and infeftments will become ſuperfluous, and property, even the 
moſt valuable, may be tranſmitted in that manner, undiſcoverable from 
any record. 

Further: The dilvolition by John Cockburn, the granter of the leaſe, 
to his ſon George, was an ablolute ſale for an adequate price; and al- 
though George was bound not to challenge the ſtanding tacks, upon 
any ground that might infer warrandice againſt his father; yet neither 
he nor his diſponee, the Earl of Hopeton, are bound to fulfil John 
Cockburn's obligation to renew the leaſe to Robert Wight. The contract 
1713 concerned a leaſe to endure for thirty-eight years; the obligation 
in queſtion was to renew after the expiry of that term ; and the gr: aſfiam 
was to be paid upon the entry of the tenant, after the expiry of thirty- 
eight years. Theſe expreſſions thow that the parties underſtood the leaſe 
to be diſtinct from the obligation, and that the tenant did nor, even in his 
own apprehenſion, polleſs upon the obligation to renew, but upon the 
leaſe for a term certain. The obligation to renew was therefore of the 
lame nature as an obligation to pay a ſum of money to the tenant at the 
expiry of the leaſe, which would not have been effectual againſt the pur- 
chaler of Ormiſton, although the leaſe wherein ſuch obligation was 
granted had been excepted fron 1 my warrandice by the ſeller, and aſ- 
ipned to the purchaſer, for enen him to recover the rente. 
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34%, Although the obligation 1718 were held not only as implying a 
perpetuity, but allo as binding on the defender, yet the neceſſary ſteps 
ior obtaining a renewal of the leaſe were not taken by the purſuer. That 
obligation bears, that L. 100 Sterling ſhould be paid by the tenant at the 
expiry of the leaſe for the thirty-eight years; and that was the condition 
oi the renewal, It is true, that application was made to the defender for 
a renewal ; but he rejected the application, and no redreſs was ſought in 
a legal way; on the contrary, the mother and the other friends of the 
purluer agreed to the conditions of a new leaſe. The defender was not 
bound to iufter his lands to remain without a leaſe, and without a tenant, 
until Robert Wight ſhould become major, or until his friends ſhould de- 
termine whether they would pay the entry-money in lis name ; and the 
detender could not charge him upon an obligarion, which, by his own 
plea, it was optional for him to perform or not as he thought moſt ex- 
pedient. In this view of the caſe, the defender cannot be bound to un- 
do what has been ſolemnly done, and, after the lapſe of ſo many years, 
to grant a renewal in terms of John Cockburn's obligation, even although 
that obligation had been perpetual in 1ts nature, and binding upon every 
purchaſer of Ormiſton. 

Anſwered for the purſuer : I, The conſtruction put by the defender 
upon the clauſe in the tack, obliging the proprietor to renew it from nine- 
teen years to nineteen years, is perfectly repugnant both to the words 
and to the intendment : The obligation is unlimited; and the obvious 
meaning of it, in plain language, is, that the leaſe was to be renewed 
every nineteen years, upon the leſſee and his heirs paying the ſtipulated 
fine or graſſum. Nor is it to the purpoſe now to plead, that perpetual 
tacks are contrary to the nature of the contract of leaſe. However in- 
elfectual ſuch tacks may be againſt ſingular ſucceſſors, they are undoubt- 
edly good againſt the granter and his heirs; and ſo it has been deter- 
mined in ſeveral cafes; 26th July 1631, Crichton contra Lord Air; 
23d January 1717, Carruthers contra Irvine; obſerved in the Dictionary, 
p. 419. | | ES 

245, Suppoling Mr Cockburn, the granter, and his heirs bound by 
this tack, it muſt be equally binding upon the defender. It was parti- 
cularly excepted from the warrandice, both in John Cockburn's diſpoſi- 
tion to his ſon George, and in George's diſpoſition to the defender; and, 
in that laſt diſpoſition, the defender got an expreſs aſſignation to it, with 
liberty only to quarrel it upon grounds that might not infer warrandice 
againſt his author. This being the caſe, the defender can quarrel it up- 
on no ground that will infer warrandice againſt Mr Cockburn; and that 
recourſe would be competent againſt that gentleman and his heirs, were 
the defender to prevail in the preſent action, cannot be diſputed. Nor 
will it avail him to diſtinguiſh between what he terms the tack which he 
would limit to two nineteen years, and the obligation to grant the re- 


newals. A tack, and an obligation to grant a tack, ſtand preciſely upon 


the ſame footing. Beſides, as the defender is ſpecially aſſigned to this 
tack, and all clauſes and obligements therein contained, the exception of 
it from the clauſe of warrandice muſt comprehend every obligation that 
could infer warrandice againſt Mr Cockburn. f 

ztio, There was no improper ncgle& or omiſſion. The purſuer's 


mother, who held the tack in truſt for his behoof, applied to the Earl's 
| factor 
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ator for a renewal of the leaſe before the two nineteen years expired, 

and offered payment of the graſſum; the delay was altogether upon the 

art of the defender ; and it appears that the intention of that delay and 

refuſal was to prevail with the poor woman to accept of ſuch terms as his 
Lordſhip was pleaſed to offer. | 

The Lords found the reaſons of reduction of the leaſe 1756 relevant 

and proved; and found that Lord Hopetoun, tho' a ſingular ſueceſ- 

© ſor, was barred, perſonal: exceptione, from objecting to the obligation 

on John Cockburn, in the leaſe 1718, to renew the ſame from nine- 

© teen years to nineteen years; and found, That the defender was 

bound to grant a new leaſe, in terms of the leaſe 1718, for the 

* ſpace of nineteen years, from and after the expiry of the origi- 

nal leaſe, and to renew the ſame at the iſh of every nineteen years, 

© upon payment of the ſtipulated graſſum of L. 100 Sterling.“ A. w. 


For the purſuer, Lockhart. For the defender, Sir David Dalrymple. Clerk Home. 


No CXXIII. - November 30. 1763 · 
DAVID LANDALE Shipmaſter in Leven; 
Againſt 
WILLIAM THOMSON and others; Merchants in Aberdeen. 


Where a ſbip is damaged by being run on ſhore in order to ſave the car- 
go and lives of the men, the owners of the cargo muſt pay their pro- 
portion of the loſs. | 


N October 1760, the ſhip: the Old Briton; commanded by the pur- 
ſuer, ſailed from London for Aberdeen, with a valuable cargo. 

At a ſmall diſtance from their deſtined port, they met with a violent 

ſtorm, which drove them upon the coaſt; nezr ſome breakers, which they 

did not ſee a poſſibility of avoiding: upon which, the maſter and mari- 

ners came to the reſolution to run the ſhip aſhore, as the only chance 

they had to ſave their lives and the ſhip and cargo: This accordingly they 


| did, and ran the ſhip aſhore on the ſands of Belhelvy, by which the car- 


go was ſaved, but the ſhip was greatly damaged. 


Some time after this, Landale brought a proceſs againſt Thomſon and 


others, owners of the cargo, before the high court of admiralty, ſetting 
forth, That the ſhip had been run aſhore for the purpoſe of ſaving the 
lives of the men, the ſhip, and. the cargo : that the damage ariſing from 
lo doing amounted to L. 335 ; and concluding, that the defenders ſhould 
pay their ſeveral ſhares of the ſaid ſum, in proportion to their reſpective 
intereſts in the cargo. — | 


The judge found the owners of the cargo obliged to contribute their 


reſpective proportions towarcis. repairing the damage. 


This decree having come before the court of ſeſſion, by ſuſpenſion, the 


Lords, upon the 15th of July 1763, pronounced this interlocutor : In 
| O o | rxeſpecł 
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* reſpect it does not appear, that, in this caſe, the maſter did expoſe the 
* ſhip for the ſafety of the cargo more than he muſt have done had there 
been no cargo on board, aſſoilzie the defenders, and decern.” 

Pleaded in a reclaiming petition for the purſuer: Where ſeveral par- 
ties have their intereſts embarked on one bottom, ſo that they muſt, in 
all probability, be ſaved or loſt together, nothing can be more conſonant 
to reaſon, than that partial loſſes ſhould affect them all equally; and, a 


fortiori, that when the property of one of the concerned, as in the preſent 


caſe, is facrificed for the preſervation of the reſt, thofſe who reap the be- 
nefit ſhould repair a proportion of the lols. | | 

This principle has been early adopted by commercial nations, and 
was the foundation of the lex Rhoda de jactu, which contained many 
more heads than are now to be found in the Digeſt, as is explained by 
Vinnius, in his notes upon the Commentary of Peckius ad rem nauticam, 

206. . | 
. And as in reaſon and juſtice the contribution claimed is due, fo au- 
thorities both ancient and modern are explicit on this point. | 

Thus, the 31ſt article of the fragment of the Rhodian laws bears, Si 
* mercator navem oneraverit, et navi guid acciderit, omnia quae falva ſu- 
* perſunt in contributionem utrinque veniant: Again, Vinnius, after ob- 
ſerving, that, if the ſhip's maſt is cut, or any other of her tackle deſtroy- 
ed for the common ſafety, average is due, adds, Jdemque juris eft, fi vo- 
* luntate veforum, aut alias ex confilio majoris partis, navem in littus im- 
* pegit” And Voet gives the ſame rule in the caſe of a ſhip's being run 
aſhore, ad leg. Rhod. \ 5. 

The ſame principles are laid down by the maritime laws of France, 
eſtabliſhed by edict in 1681, & 32.; by Pog/ethwayte in his Dictionary 
of Commerce, title Contribution; by Malynes in his Lex Mercatoria, p. 
110. by Molloy De jure Mar. b. 2. c. 6. H 15. and by Magens, in his eſ- 
ſay on inſurances, vol. I. p. 57. Sa | 

Beſides theſe authorities from books, a certificate, ſigned by 27 of the 
molt reputable merchants in London, ſhows what is the conſtant prac- 
tice there. It certifies, © That, when a maſter of a ſhip is of neceſſity, for 
* the preſervation of the ſhip, her cargo, and the lives of the men on 
board, obliged to run his ſhip aſhore, or do any other act for the bene- 
fit or preſervation of the whole, it is the conſtant and invariable.cuſtom, 
* that the ſhip, cargo, and freight, ſuſtain and pay, in equal proportions, 
the expence and damage incurred by ſuch act.” 

From all which, it clearly appears, that groſs average is always under- 
ſtood to be due when a ſhip is run aſhore. 

With regard to the reaſon given in the interlocutor, that the purſuer 
did not expoſe the ſhip more than he muſt have done if there had been 
no cargo aboard, it may be obſerved, 1%, That the unavoidable conſe- 
quence of a ſhip's being run aſhore, loaded with goods, is, that ſhe muſt 
ſuſtain more damage than if the were in balaſt. 2%, When a ſtorm hap- 
pens, it is often neceſſary to cut the maſt of the ſhip in balaſt, as well as 
of a loaded veſſel; yet it is indiſputable, that, when that is done to a load- 
ed ſhip, contribution is due from the cargo. Numberleſs inſtances of the 
ſame kind might be given; and, were the rao of the interlocutor to be 
| ſuſtained, 


Lam {1 


ſuſtained, no claim of average could ever be ſought on account of damage 
done to the ſhip. | 
Anſwered for the defenders : It is eſtabliſhed by natural juſtice, that, 
wherever one perſon voluntarily ſubjects himſelf either to loſs or danger, 
tor the benefit of another, that he who ſuffered ſuch damage ſhould have 
a claim for indemnification againſt the perſon upon whoſe account he 
had run this riſk. Such was the equitable meaning of the Lex Rhodia; 
but the interpretation of that law can go no further, without manifeſt in- 
juſtice: For how can one perſon have a claim upon another, who run no 
riſk, ſuffered no damage, and who has ſubjected himſelf to no diſadvan- 
tage upon his account, as in the preſent caſe ? Where nothing is given 
up, furely nothing can be demanded : and if Mr Landale, by following 
the only courſe which he could poſſibly take for the preſervation of his 
crew and veſlel, happened at the ſame time, by the by, to contribute in 
ſome meaſure to the ſafety of the cargo, the defenders were ſo far lucky, 
that the conduct which was neceſlary for the purſuer was alſo convenient 
for them; but they cannot conceive that they can poſſibly be bound to any 
ecuniary contribution, as he did not give up one ſota of his own intereſt, 
nor ſuffer the ſmalleſt detriment upon their account. What he did was 
merely the effect of neceſſity, and he muſt have done it for his own pre- 
ſervation, whether he had had a cargo aboard or not; he actually did this, 
and no more; conſequently he is intitled to no retribution : vide Voet ad 
L. Rhod. & F. Vinnius in his Commentary upon Peckins ad L. Rhediam. 
It may be alſo obſerved, that, in every caſe where the ſhip ſuffered the 
damage, by the Lex Rhoda, the claim of contribution was always allow- 
ed with more difficulty than where any part of the cargo itſelf had been 
loſt ; becauſe the ſhip was conſidered as more particularly bound to run 
every riſk to carry the goods fate to the deſtined port; L. 6. in fine de L. 
Rhod. ff. et l. 2. 1, cod. in medio. See laws of France, 1081, I. 1. tit. 8. 


J 14. and Magens, vol. 1. p. 53. and 67. 


The Lords found it ſufficiently inſtructed, That the ſhip the Old Bri- 
ton of Leven was, upon the 27th of October 1760, run on ſhore, 
and ſtranded upon the ſands of Belhelvy, by the maſter and mari-- 
* ners, dedita opera, and of ſet purpoſe, for the preſervation of the 
© men's lives, ſhip, and cargo; and therefore find, That the loſs and 
damage occalioned by the ſhip's being run on ſhore muſt be ſuſ- 
* tained and paid by the owners of the. ſhip, cargo, and freight, in 
proportion to the reſpective values of each; and find the defen- 
* ders liable to contribute their ſhares of the faid loſs and damage, 
* according to the values of the goods that each of them had on: 


board. 3 


Act. Lockhart, Rae. Alt. Ferguſon, and J. Ferguſon, jun- 
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No CXXIV. December 8. 1763. 
NEIL MVICCAR of Ferguſhill; 


Againſt 


Captain ADAM GORDON of Ardoch, and LEONARD URRQUHART 
Writer to the Signet, his Aſſignee. 


Inhibition. 


N 1725, John Sutherland of Little Torboll granted an heritable bond 

to Alexander Gordon of Ardoch, for 5 500 merks. | 

Upon this bond, Alexander Gordon was infeft in 1728; and perſonal 
diligence having been uſed againſt the debtor in 1733, a decreet of adju- 
dication was obtained upon the 18th of December 1734, for the accumu- 
late ſum of L. 4736 Scots. 

In 1749, Captain Adam Gordon, the ſon ad heir of Alexander Gor- 
don, brought a proceſs of ranking and fale againſt William Sutherland, 
eldeſt ſon of the ſaid John Sutherland of Little Torboll. 

In this procels, an intereſt was produced for Neil MViccar of Ferguſ- 
hill, conſiſting of the following writs : 1920, An extract of a contract of 
marriage, dated 26th April 1688, betwixt Donald Gun and Margaret 
Sutherland, daughter of John Sutherland of Little Torboll, with conſent 
of her father, and Alexander Sutherland her brother, by which the ſaid 
John and Alexander Sutherlands became bound to pay L.1000 Scots of 
tocher to the ſaid Donald Gun. 2, A bond dated 31ſt May 1698, 
granted by Alexander Sutherland, then of Little Torboll, and William 
Sutherland his brother, whereby, in corroboration of the marriage-con- 
tract, they became bound to pay to Donald Gun the above ſum of L. 1000 
Scots, with annualrents, from Martinmas 1698. 30, General retour of 
Alexander Gun to the ſaid Donald Gun his father. 47s, Inhibition at 
the inſtance of Alexander Gun, executed upon a depending action in 
1724. 5to, Decreet of conſtitution obtained againſt Alexander Suther- 
land laſt of Little Torboll, in 1727 ; heritable bond and infeftment in 
corroboration thereof, in 1729; and decreet of adjudication following 
thereon, for the accumulate ſum of L. 4089 Scots, in 1735, with a diſpo- 


ſition of the ſaid debts and diligences from the ſaid Alexander Gun in 


MViccar's favour. : . 

A debate enſued between M Viccar and Captain Gordon, as to the ex- 
tent of the former's preference in virtue of his inhibition. h 

Pleaded for MViccar : That the inhibition ſecured not only the prin- 
cipal ſum and intereſt due upon the bond of corroboration 1698, but alſo 
his accumulations, and that he ought to be preferred, primo loco, for the 
whole accumulated ſum contained in the decreet of adjudication 1735 5, 
and intereſt from the date thereof. 

Anfewered for Captain Gordon and his aſſignee : 190, An inhibition is 


merely a prohibitory diligence, and 1s only introduced to ſecure the debt 


due at the time when it is uſed: It does not, of itſelf, make void the po- 
| ſterior 
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ſterior debts or deeds of the perſon inhibited, but only affords a title to 
the uſer of the diligence to reduce them, in ſo far as they are hurtful and 
prejudicial to him. It is, therefore, only neceſſary to inquire what was 
the amount of the debt when the inhibition was executed : Had it been 
uſed ſimply upon the L. 1000 bond granted in 1698, the amount of the 
debt to be ſecured by it would have appeared clearly at the time it was 
uſed : But as it proceeded upon a depending action, the decreet which 
followed upon that action is the only meaſure for eſtimating its effect. 
This inhibition, therefore, can, at moſt, only ſecure a preference to the 
extent of the ſums contained in the Ele 1727; and, as the inhibiter 
could not be hurt by any after deed of the eommon debtor, ſo neither 
can the heritable bond and infeftment granted in favour of Gordon of 


Ardoch be hurt or affected by any poſterior deed of the ſaid common 
debtor. By this heritable bond and infeftment, Ardoch was inveſted in 


the property of the eſtate, in ſecurity of the debt due to him. This ſe- 
curity, indeed, was not abſolute; the uſer of the inhibition had a title of 
preference for the debt due at the time his inhibition was uſed, and aſ- 
certained by the decree which was pronounced in the depending action 
upon which it proceeded; ſo far it was liable to be opened; but in all 
other reſpects it was indefeaſible. The common debtor was totally diſ- 
abled to overturn or weaken it in the ſmalleſt degree; he could not, 
therefore, by accumulating the principal ſum and intereſt due by him to 
the uſer of the inhibition, diminiſh or affect the right of property in the 
citate, which had been formerly granted to Ardoch in ſecurity of his debt. 
This accumulation, by which intereſt was made to bear intereſt, created a 
new debt, which was not due at the time the inhibition was uſed, or at 
the time the decreet was pronounced in the action upon which it proceed- 
ed; and, as inhibitions afford only a title to reduce poſterior contrac- 
tions, this new debt cannot be brought in competition with another debt | 
which was prior to it. 

This being the cafe, Mr M. viccar can be intitled to no preference for 
the accumulations contained in the heritable bond of corroboration 1729; 
and, if ſo, he can as little pretend to any preference for the accumulations 
contained in the decreet and adjudication obtained by his author in 
1735, as that adjudication proceeded only upon the bond of corrobora- 
tion, and not upon the decreet pronounced in 1727, in the action upon 
the dependence of which the inhibition was uſed. See Falconer, vol. 2. 
No 139. 16th June 1750, Horſeburgh contra Davidſon; Edgar, 8th Ju- 
iy 1725, MLellan contra Allan; Harcaſe, tit. Inhibition, Wo beg. 

2do, Although, in common cle where inhibitions uſed upon depend- 
ing actions do not mention particular ſums as concluded for, but only 
beat: a general reference to the ſummons, ſuch inhibitions will Neue every 
ſum decerned for, expences as well as principal and intereſt; yet, where 
the inhibition particularly mentions certain ſums ſaid to be concluded for 
in the action, it ought not to operate further; and therefore, as the inhi- 
bition in queſtion narrates particularly, that "Alexander Gun had raiſed 
ſummons and action upon che pallive titles, at his inftance, againſt John 
Sutherland of Little Torboll, touching the decerning the f- iid John Su- 

* therland to make payment to the compiainers of the ſum of L. Io 


* Scots money, of principal, L. 200, money foreſaid, of liquidate penalty, | 
* and 
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* and the bygone annual rents of the ſaid principal ſum. contained in the 
* bond,” &c.; it could ſecure the expences of proceſs to no greater ex- 
tent than the ſaid L. 200 of liquidate penalty. 

Replied for M*Viccar : An inhibition is a legal prohibition, diſcharg. 
ing the debtor from doing any deed whereby his lands, &c. may be e- 
victed, to the prejudice of the uſer of the inhibition, and diſcharging the 
lieges to accept of any right or obligation from him, to the prejudice of 
the debt upon which inhibition is raiſed ; and, when it is uſed upon a 
depending action, the prohibition is extended to all deeds, ſo far as they 
are prejudicial to the ſums which ſhall be decreed. 

The legal effects of both kinds of inhibitions in competitions or rank- 
ings, is, to ſet aſide all deeds granted lege prohibente, ſo as that the inhi- 
biter may be ranked upon any diligence he may have uſed for affecting 
the lands of his debtor, in the ſame manner as if ſuch deeds had never 
exiſted. The inhibition itſelf gives no preference; it is merely a perſo- 
nal prohibition againſt the debtor and the lieges, which may exclude, 
but cannot prefer; and hence it follows, that, in all proceſſes of ſale, an 
inhibiter does never draw his payment in virtue of his inhibition, but in 
confequence of what other real attachment he has got over the eſtate, 
which is generally by adjudication. How many voluntary deeds ſoever 
may have been granted by the debtor to effect his eſtate, ſubſequent to 
the inhibition, they go for nothing, and the inhibiter is ranked upon his 


adjudication as if they never had exiſted ; becauſe, in law, they are held 


to be void, as having been granted and taken contrary to the prohibition 
of the how. | 
Such being the law, Mr M Viccar * have the full benefit of his 1 


judication, ſo far as his debt is ſecured by. the inhibition; and he cannot 


be hurt in that reſpect, either by Ardoch's heritable bond, or by the ad- 


judication afterwards led thereupon. 
The only queſtion therefore is, Whether he is intitled to the benefit 


of the accumulations ariſing from his heretable bond of corroboration? 
And if the effect of his inhibition be ſuch as he has pleaded it, it muſt. 


be equally effectual for ſecuring to him the benefit of thoſe al. 
tions, as it will with regard to his adjudication ; becauſe, Ardoch's heri- 


table bond being ſet aſide, as granted /preto en un inhibitionis, Mr 
MViccar muſt have the benefit of every deed in corroboration of the 


ſum ſecured by the inhibition. In ſhort, ſo far as reſpects the debts ſe- 
cured by inhibition, Ardoch's heritable RAP" muſt be held as not exiſt- 
ing, and Mr M*Viccar's muſt be ranked as if it was not in the field. 
2d0, The inhibition being raiſed upon a depending action, what is ſet 
forth in the narrative part of it, before the will, is of no conſequence; ; 


becaule it is the will and warrant of the Intters of inhibition, that has. 


the effect ; and, as they expreſsly prohibit all contractions or alienations 


prejudicial to the decreet to be obtained in the ſaid depending action, 


and payment making of the ſums of money to be therein contained, it 
muſt ſecure the whole expences awarded. | 
The Lords found, That the inhibition founded on by Neil M*Vic- 


* carſecures the ſums, principal, annual rents, penalty, and expences 


© decerned for by the decreet 12th January 1727, but no accumula- 


tions, 


L 205 } 


(tions, either in the poſterior bond of corroboratiòn or decreet of 


* adjudication, deduced on ſaid bond. A. W. 
For Neil M*Viccar, Montgomery. For Captain Gordon, Wight. Clerk Tait. 
No CXXV. Famuary 7 55 


GEORGE NORVAL of Boghall, 


Againſt 


. RAMSAY of Kinnalty. 


1 liberationis /u/tarned, in reſper of certain circumſtancet proved 
by parole-evidence, although not legally authenticated by writing. 


N 1753 and 1754, John Ramſay of Kinnalty granted two bonds to 
Katharine Lady Dowager of Halkerton, for 10,000 merks each. 
Lady Halkerton, by her latter-will and teſtament, appointed George 
Norval of Boghall her fole executor ; and, having died i in February 17062, 
Mr William Bell, miniſter . of the goſpel at Edinburgh, brought a pro- 
ceſs of multiple-poinding againſt the ſaid George Norval and John Ram- 
lay, in which he ſet forth, That, in the year 1761, Lady Halkerton put 
into his hands a ſealed packet, which ſhe defired him not to open till af- 
ter her death : That, on the back of this packet, were wrate the follow- 
ing words: * To Mr David. Nevay, merchant in Edinburgh, to be de- 
* livered to my Lady Dowager of Halkerton, or to John Ramſay of 
* Kinnalty, late factor for the Lord Halkerton, and to no other perſon ; ; 
* and, in the event of my Lady's death, to the ſaid John Ramſay.” 
That, on the ſeal-fide of the packet, were wrote theſe words : Not- 

* withſtanding this is directed to Mr David Nevay, it is deſigned to be 
given to Mr Bell. X. Halkerton.” That he, the purſuer, kept this 
packet in his cuſtody during the Lady's life ; and that, having opened 
it after her death, he found incloſed the two bonds above mentioned, 
granted by John Ramſay, and a letter of her Ladyſhip's hand-writing, 
dated Mill of Pert, 9th July 1759, in theſe words: © Sir, There is 
* herewith incloſed two bonds, 10,000 merks each, to be uſed by you 
as your own property after my death. Your humble ſervant, K. 
* Halkerton.,' 

Mr Ramſay mfi//ed, That theſe two bonds ſhould be delivered up to 
him; and, in order to corroborate the evidence of the lægatum liberationic, 
riſing from the writings themſelves, he offered to prove a number of 
particulars, by the oaths of John Ogilvy of Inthuan, and Mr Bell, the 
raiſer of the multiple-poinding. 

Mr Norval cbjected, That a proof by witneſſes was altogether incom- 
petent: But the court allowed them to be examined, See No. CXIV. 
22d June 1763. 

Vir Ogilvy and Mr Bell were accordingly examined, 


Mr 


* 


„ 


Mr Ogilvy deponed, That Mr Ramſay was factor for the Lady 
Dowager of Halkerton: That, in the 1754, he, the deponent, had oc- 
eaſion to witneſs Mr Ramſay's clearances with her Ladyſhip of the rents; 

and that he alſo witneſſed clearances betwixt my Lady and the ſaid John 
Ramſay, with relation to the intereſt due upon two bonds for 10,000 
merks each, which the ſaid Mr Ramſay was due her: That, about the 
year 1758, he, the deponent, wrote a diſcharge by the Lady of the by. 
gone annualrents on the ſaid bonds, which was ſigned by her, and de- 
livered to Mr Ramſay : That, at that time, the Lady took the two bonds 
out of a ſealed packet; and that, after the diſcharge was delivered to Mr 
Ramſay, ſhe deſired him to put up the two bonds in a cover or wrapper 
of paper, and to ſeal the ſame ; and, for that purpoſe, gave him one of 
the ſeals at her watch, which, the ſaid, ſhe had cauſed to be cut as a 
ſeal proper for her, as Lady Dowager of Halkerton + That her Ladyſhip 


likewiſe took a note out of the faid ſealed packet, which he, the depo- 


nent, believed to be holograph of her Ladyſhip, and figned by her, and 
a calculation in writing of the intereſt due upon the bond : That ſhe 
deſired the deponent to put up this note and calculation: That he ac- 
cordingly wrapped up the whale in a piece of paper, which he ſealed 
with the forefaid feal ; and that, at the Lady's particular defire, he wrote - 
upon the back of the wrapper the direction, beginning, To Mr David 
* Nevay, &c.: That, while the deponent was writing the direction, the 
Lady went out of the room, and, upon her return, took up the {ſealed 
packet, and, reading the addreſs, ſaid it was wrong, for that it ſhould 
have been directed for Mr Bell: That the deponent thereupon mentioned, 
that it was caſy to open the ſeal, put the papers under another cover, 
and direct it a-new : That ro this ſhe anſwered, It was an unneceſſary 
trouble; and deſired the deponent to write on the ſealed fide of the co- 
ver an addreſs to Mr Bell, which he did, beginning with theſe words, 
* Notwithſtanding,” &c.: That the deponent ſav her ſubſcribe this ad- 
dreſs ; and that the kept the packet, and ſaid the was to deliver it to Mr 
Bell. 

The ſame witneſs likewiſe depoſed, © That the two principal bonds, 
together with the note and calculation of intereſt, which had been pro- 
duced by Mr Bell, were, to the beft of his knowledge, the identical 
writings which he incloſed in the ſealed cover: That the cover ſhown to 
him was the identical cover in which the papers were put; and that he 
verily believed the ſeal upon the ſaid cover to be the ſeal or impreſſion 
he put upon it as before mentioned.“ 

Mr Bell depoſed, That the packet in proceſs was put into his hands, 
fealed by Lady Halkerton, ſome time in the year 1761: That he at the 
ſame time received from her another ſealed packet, with a note upon the 


back of it, bearing theſe words: Lady Halkerton's ſealed teſtament :' 


That at this time the mentioned nothing particularly with regard to the 
firſt of theſe packets ; but ſaid, in general, That he might keep, it for 
her till ihe called for it : That the other packet had a direction upon it, 
deſiring it might be diſpatched by expreſs to John Ogilvy of Inſhuan at 
her death; and, by converiations the deponent had with: her, ſhe gave 
him ground to think, that the did not chute they ſhould be lying by her 
at the time of her death: That ſhe never mentioned any thing further 
about 
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about them to the deponent, or what was contained in them, though he 
had occalion to be frequently with her; and that, upon his hearing, two 
days or ſo before her death, that ſhe was making ſettlements of her af- 
| fairs, he took occaſion to mention to her the packets with which ſhe had 
entruſted him, and aſked what he ſhould do with them; to which ſhe 
anſwered, That, no doubt, the ſealed teſtament muſt he changed; and 
added, that the reſt, or the other, was to be ſent : That, upon receiving 
notice of her Ladythip's death, he broke open the ſeal of the firſt packet, 
expecting more particular directions under the cover; and found therein 
the two principal bonds, with the ſigned declaration and jotting, and no- 
thing more; and that the ſaid packet, with the writings ſo found therein, 
continued in his the deponent's cuſtody until they were given by him to 
his agent, and produced in the multiple-poinding.“ 

Mr Bell further depoſed, That, ſome years prior to the year 1761, 
Lady Halkerton delivered to him ſome ſealed packets, which, upon be- 
ing called for, he afterwards gave back to her Ladyſhip; and that, to the 
beit of his knowledge and belief, the packet in proceſs was one of thoſe 
which had been given tv him prior to the year 1761, and had been cal- 
led for by her Ladyſhip, and afterwards delivered back again to him in 
that ycar.“ 

Theſe oaths being reported to the court, it was pleaded for Mr Nor- 
val, the executor, 19, Phat, ſetting aſide the parole-evidence, there was 
nothing to conſtitute the legacy, except the holograph note and the co- 
ver: That the holograph note, wanting fo material a part as the name 
of the perſon to whom it was addreſſed, could not conſtitute a legacy in 
favour of Mr Ramſay, more than any other perſon : That the cover, 
with the two different addreſſes upon it, was equally unavailable, as it 
might have incloſed any other paper as well as the bonds and the holo- 
graph note; and that, ſetting aſide the the parole-evidence, the cauſe 
came to be preciſely the ſame as if the honds, the note, and the cover, 
had been all found in the Lady's repoſitories at her death, looſe and de- 
tached from each other. | 

_ 2449, That Mr Bell's evidence could not be ſuſtained to eſtabliſh a con- 
nection betwixt the note and the cover: That two writings, which in 
themſelves expreſs no connection with, or reference to each other, can- 
not be connected together by parole-evidence, the teſtimony of witneiles 
being incapable to add to the meaning or import of writings, or to give 
them force which they otherwiſe would not have; as was decided in 
the caſe of Gordon contra Shearer and Kelman. 

319, That though Nir Bell, by his oath, could make a packet of the 
writings, and prove that the cover related to the papers produced by him, 
and to none other, yet {till there would not be enough to conſtitute a 
legacy. For although a legacy may be conſtituted by a miſſive letter, 
holograph and addreſſed by the ſame hand, or containing in itſelf evi- 
dent marks of the perſon for whom it was intended; yet a miſſive letter 
of that kind, found either in the repoſitories of a perſon after his death, 
or in the hands of a cuftodicr, without any addreſs or incluſive evidence 
of the perſon to whom it was intended, could have no effect, even though 
it were to be proved by a hundred witneſſes that it was really intended for a 
particular perſon. The caſe, however, was the ſame here; becauſe, though 
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there is an addreis upon the cover, yet it is not holograph of the teſta- 
tor: Nay, further, there is no direction nor addreſs at all upon the note 


or letter itſelf, but only upon a paper-a-part, confeſſedly the hand-writ. 0 
ting of Mr Ogilvy of Inſhuan. Nor will it aid Mr Ramſay, that the f. 
writing upon the fore- part of the cover, which appears to refer to that u 
upon the back of it, is ſaid to be ſigned by Lady Halkerton. For, Ino, 0 
That writing is not holograph ; fo neither is the ſubſcription atteſted ; te 
And, 240, There is nothing in it that has the leaſt relation to a legacy; tl 
nor is the name of Mr Ramſay ſo much as mentioned in it. It only re- 
fers to the firſt part of the writing on the back of the cover, concerning cl 
the cuſtodier. It ſubſtitutes Mr Bell inſtead of Mr Nevay ; put ſays not © 
a word of the perſon for whole behoof the packet was to be kept. tc 
4to, Suppoling a legacy to have been conſtituted, yet it was virtually H 
revoked by the poſterior teſtament, in which no mention was made of 9 
be te 
Pleaded for John Ramſay : Imo, It is a maxim of law, founded upon Ir 
the ſoundeſt reaſon, Quod inſtrumentum apud debitorem repertum prac- W 
fumitur folutum. If therefore Lady Halkerton had delivered the two 
bonds to Mr Ramſay, the debtor, her doing ſo would have operated a Þ 
diſcharge of theſe bonds, unleſs her executor had offered to prove, by Mr 0! 
Ramſay's writ or oath, that they were delivered to him for another pur- ſe 
poſe. It is another maxim of law, equally well founded, That, when b. 
writings of any kind are depoſited in the hands of a third party, the oath tl 
of the depoſitar makes full evidence, with reſpect to the terms and pur- I 
pole of the depoſitation; unleſs in fo far as theſe terms are expreſſed in I 
writing. If therefore the bonds in queſtion had been depoſited in the 2 
hands of Mr Bell, without any writing whatſoever, it would have been. 85 
competent to prove, by his oath, that they were lodged with him for the ſt 
ſpectal purpole of delivering them up to Mr Ramſay, in the event of my Ii 
Lady's death, to be uſed as his property. And as this fact has been aſ- in 
certained, both by the oath of Mr Bell and by the writings produced, tl 
Mr Ramſay muſt have an undoubted title to demand the delivery. {þ 
2do, The writings produced are of themſelves ſufficient to conſtitute a ar 
legacy, and muſt be effectual in law for that purpole, independent of EU 
the parole-evidence by which theſe writings are ſupported. The note, ul 
which was incloſed in the ſame packet with the bonds, cilabliſhes a le- 
gacy to Mr Ramſay in the moſt expreſs terms. The words, © To be 
© uſed by you as your own property, can apply to no other perſon than 
the debtor in the bonds; for it is evident that this writing could never 
be underftood by Lady Halkerton as an aſſignment of the bonds, ſuffi- 8 
0 


cient to transfer them to a third party. Nor can the want of an addreſs 
upon this writing be laid hold of. The addreſs on the out-ſide of the 
packet was fully ſufficient, being authenticated by two capital circum- 
ftances, 1/7, That the cover of the packet was ſealed with Lady Hal- 
kerton's ſeal; and, 2d!y, That her name was ſubſcribed on the back of 
that cover. Neither was it neceſſary that the addreſs ſhould be holo- 
graph ; the delivery of a packet to a third party would have ſufficiently 
- authenticated the addreſs of itſelf. 

It is equally vain to pretend, that the Og are, in this caſe, to be 
eonſidered as ſeparate and detached ir om each other. Had Mr Bell produced 

| - the 
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the packet unopened, there could not have been the leaſt heſitation upon 
| this head; and Mr Ramſay cannot be forfeited of his right upon account 
of Mr Bell s curioſity. Mr Bell's oath, though it were no otherwiſe 
ſupported, muſt certainly be probative, in a queſtion with thoſe claiming 
under Lady Halkerton, of the ſituation of this packet at the time it was 
opened by him, becauſe he was the perſon intruſted by her. The mat- 
ter, however, does not reſt here; for his oath is ſtrongly {upported by 
the writings themſelves. 

2tio, It evidently appears, from the holograph writing found in the 
cuſtody of Vir Bell, and clearly referring to them, under the deſcription 
of two bonds for 10,000 merks each, that a legacy of theſe bonds was in- 
tended in favour of ſome perſon or other: That being the caſe, it muſt 
undoubtedly be competent to remove, by parol--evidence, any ambi- 
guity which may be ſuppoſed to occur with regard to the perſon in- 
tended to be favoured ; ; and ſuch proof cannot be conſidered as any in- 
fringement of the general rule, that writings cannot be taken away by 
witneſſes, or a legacy eſtabliſhed by the oaths of witneſſes alone. 

4/0, Although a poſterior teſtament is conſidered as a revocation of all 
prior general ſettlements ; yet, where a perſon has given a ſpecial legacy 
or donation Mortis cauſa, not in any former general ſettlement, but in a 
ſeparate deed, ſuch legacy or donation is never preſumed to be recalled 
by a poſterior general ſettlement, without expreſs words. And upon 
this point there are a number of uniform judgments of the court ; 8th 
March 1626, Traquair, obſerved by Durie; 7th February 1699, Handi- 
ſide; 24th November 1710, Johnſton; both obſerved by Fountainhall 
29th January 1679, Aikman, collected by Stair ; and 7th July 1732, 
Strachan, obſerved in the Dictionary, Vol 2: P Pre- 
/umption, It alſo in this caſe appears, from Mr Bell's oath, that, altho” 
he mentioned to Lady Halkerton the packet with which he had been 
intruſted, only a few days before her death; yet, in place of recalling 
the packet in queſtion, ſhe expreſsly told him it was to be ſent, though 
ſhe at the fame time ſaid, that the ſealed teſtament muſt be changed; 
and, in aid of this argument, it may likewiſe be obſerved, that, al- 
though every other bond is particularly ſpecified in her teſtament, yet 
no mention is therein made of the two bonds in queſtion. 

* The Lords, in reſpect of the particular circumſtances of the caſe, 

* found, That the two bonds in queſtion, for 10,000 merks each, 
© muſt be delivered up to the purſuer, John Ramſay, to be uſed as 
© his property.“ A. W. 


For John Ramſay, Lockbart and Joſnſten. For George Norval, Burnett and Ras. Clerk Rafe. 


Pp 2 | | No. 


No CXXVI. January 18. 1764. 


FAMES RUSSEL, and others, Portioners and Inhabitants of Cumber- 
nauld, Suſpenders ; | | Z 


Againſt | | 
The TRUSTEES for repairing the Roads leading to Glaſgow, Chargers, 


An extraordinary caſe, in which, fund competent for the court of ſeſſion 
to review the ſentence of the quarter-ſcſſions, though a turnpike-a& 
declares them final, 


N act paſſed in the 26th of the late King, for repairing certain 
roads leading to and from Glaſgow, and particularly, the road 
leading from the city of Glaſgow to Luggie water, and from thence to 
the town of Cumbernauld, and Redburn bridge, in the counties of La- 
( 1 5 . 

nark and Dumbarton ; and truſtees were appointed for carrying the 
act into execution. | 

In purſuance of the act, part of the road from Redburn, weſt towards 
Cumbernauld, was made in the direction of the old road; but afterwards, 
it was propoſed by ſome of the truſtees to carry the new road in a dif- 
ferent direction, ſo as that, at the neareſt, it would be about half-a-mile 
from Cumbernauld, and the greateſt part of it two miles, 

This alteration was the ſubject of a reinit to two different committees, 
one of which reported their opinion in favour of the old, the other, of 
the new direction. However, a meeting of the truſtees, in June 1761, 
by a plurality of voices, ordered the road to be made in the new direction. 

Ruſſel and others, in Cumbernauld, thought their town would ſuffer 
greatly by the alteration, and offered a bill of ſuſpenſion; to which it waz 
anſwered, That, by the ſtatute, redreſs ought ro be fought by an appeal 
to the quarter- ſeſſions; and the Lord Ordinary oa the bills accordingly 
refuſed the bill, reſerving to the complainers to apply to the quarter-!c{- 
ſions. As this deliverance was given on the I1ith of Auguſt 1761, the 
laſt day of the ſummer:ſeſſion, the ſuſpenders could not reclaim, hut were 
obliged to apply to the quarter-ſeſſions; and, as part of the grounds 
through which the road in queſtion was to run les in Lanark-ſhire, and 
part in Dumbartonſhire, the ſuipenders were obliged to appeal to the 
quarter: ſeſſions of both countiics, | 

The quarter-ſeſſions of Lanark-ſhire found, That the new road ought 
to be carried in the direction of the old one; but the quarter: ſeſſions ct 
Dumbarton- hire found, That it was more for the public intereſt, thouz! 
it might be prejudicial to the town of Cumbernauld, to carry the road in 
the new direction propoſed, and ordered it to be made accordingly. 

Ruſſell and others complained of this by a bill of ſuſpenſion ; which 
having been paſſed, and afterwards taken to report, 

It was pleaded for the truſtees, "That the court of ſeſſion has no juriſdic- 
tion in this matter, becauſe, by the {aid act, it is provided, that it ſhall be 
lawful for thoſe that think themſelves aggrieved by any order or proceed- 
g of the trutlees, * to appeal to the juſtices of the peace of the 1 5 

where 


„ 


vrhere the ground or occaſton of ſuch complaint or pp is given, in 
their general quarter: ſeſſions aſſembled, who are hereby authoriſed and 
* impowered to hear and determine the matters in diſpute, and whoſe 
order therein ſhall be final and concluſive.” 


Anfwered for the ſuſpenders: That the act veſts the juſtices with a fi- 


nal and excluſive juriſdiction, only as to orders by the truſtees that are 
within the powers committed to them by the act; and therefore, as the 
truſtees tranſgreſſed their powers by ordering a road quite different from 
that pointed out by the ſtatute to be made, this court can competently re- 
view the decrees of the juſtices relative to this order of the truſtees, which 
is clearly beyond their ſtatutory powers. But further, as this road lies 
within two counties, the quarter-ſeſſions of which have pronounced con- 
tradictory judgments,. this is a caſus incagitatus that does not fall under 
the act, and the matter would be inextricable without the interpoſition 
of this court. 


© The Lords repelled the objection to the competency.” J. M. 
For ſuſpenders, M. Queen. Alt. William IWallacc. 
No, CXXVII. Fanuary 18. 1764. 
MARY BURGESS, 
AGAINST 


ELEANOR STANTIN. 


Heritage in Scotland cannot be aſfecled by a teſtament, though executed. 


in liege pouſtie, by a Scot/man abroad. 


Obert Hepburn of Barefoot died infeft in ſome houſes in Edin- 


burgh, yielding about L. 50 Sterling of rent. He left a ſon, Ar- 
chibald, and a daughter, Margaret, who married John Brown merchant 
in London, and had by him a daughter, who married Younger Burgeſs 
of the Eaſt-India houſe there; and of this marriage was procreated Mary 
Burgeſs the purſuer. 

Archibald Hepburn, upon his father's death, entered to the poſſeſſion 
of the houſes, which he continued all his es. being much more thaa 
three years, but was never infeſt. 

Archibald, while a lieutenant in the Royal Scots regiment of foot, mar- 
ried Eleanor Santi; by whoa he had : 10Nn, James Stantin— Hepb urn; 
and, in 1741, his regiment having been ordered upon tlie expedition a- 
gainſt Carthagena, he executed, according to the law and forms of Ireland, 
a laſt will and teſtament, by which he bequeathed to his wife, the rents, 
iſſues, and profits of his houſes in Edinburgh, during the minority of his 
ſon, and the half of them after his ſon's majority. The will like ways pro- 
vided, that, if his ſon predeceaſed his wife, without lawful il ſſue, ho th ould 
have the Whole during her life; and that, after her death, the £ lubjects 


mould revert to his neareſt heirs at law. 


Licutenant. 
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Lieutenant Hepburn, a conſiderable time after executing this ſettle- 
ment, died abroad; upon which his relict entered to the poſſeſſion of the 
ſubjects, and uplifted the rents by her factor, till ſhe married Colonel 
John Eyre of Eyrecourt, an Irith gentleman of great fortune, who allow. 
ed James Stantin-Hepburn, his fon-in-law, to draw them. : 

Upon the death of the ſaid James, Mrs Eyre reſumed the poſſeſſion of 
the houſes; but Margaret Burgeſs having got herſelf cognoſced heir 
more burgi, to her great-grandiather Robert Hepburn, the perſon laſt 
infeft in the houſes, brought a proceſs of mails and duties againſt the 
tenants. | 

Compearance was made for Mrs Eyre and her huſband, who claimed 
a preference in virtue of Lieutenant Hepburn's teſtament, an extract of 
which, from tlie regiſter of the preregative-court of Ireland, was produ- 
ced. | 
Oljected for Mary Burgeſs : That, by the law of Scotland, heritage can- 
not be either alienated or burdened by a death-bed deed, and ſuch every 
teſtament is held in law to be, though, in fact, it may have been execute 
in liege pouſiie; Stair, b. III. tit. 4. H 31. and 14th December 1664, Colvil; 
Ath December 1735, Brand, abridged in the Dict. voce Teſtament vol. 2, 
P- 459, 400. 5 | 

The Lord Ordinary found, © The proviſions made by the deceaſed 
© Lieutenant Hepburn, in favour of his wite, by his latter will and teſta- 
ment, cannot affect heritage in Scotland; and therefore preferred Ma- 
ry Burgels. |; 5 

Afterwards, his Lordſhip having conſidered a repreſentation, * with 
the anſwers and tenor of the deed upon which the repreſenter claims, 
© which not only is expreſſed by the defunct to be his laſt will and teſta- 
ment, but contains no clauſe but conform to a teſtament, adheres,” &c. 

Pleaded for Mrs Eyre in a reclaiming petition: 1/, Suppoſing the 
deed to be on death- bed; yet the proviſions to her, contained in it, ought 
to be made effectual; for the law did not reſtrain men from granting ra- 
tional proviſions to their wives when on death-bed; Craig, I. 12. 30. and 
the Lords have, in ſeveral caſes, reſtricted to what they thought reaſon- 
able too ample death-bed proviſions to wives; February 23. 1665, Jack, 
18th December 1758, Agnes Logan. 

But, 2d4/y The deed is not a death-bed deed; for it is not denied, and 
could be eaſily proved, that Lieutenant Hepburn, when he executed it, was 
in perfect health, and did not die for a year thereafter. The petitioner 
did not maintain, that a teſtament was a proper habile method of conveying 
heritage directly: That it cannot be, for want of procuratory and pre- 


cept; but, when clearly expreſlive of the defunct's lawful will, it ought to 


be reckoned a ſufficient foundation for obliging the heir to implement, as 
well as a diſpoſition wanting procuratory and precept. There can be no 
doubt that a diſpoſition without procuratory or precept, and not to take 
effect till after the diſponer's death, would be good againſt his heir, if ex- 
ecuted in liege ponſtic: Why not then a teſtament too? There ſeems to be 
no difference between them, except that of ſtile ; but the expreſſions, J 
diſpone, and I bequeath, differ not in ſenſe, but in ſound, and it is not the 
zwords, but the 2040, that ſhould be attended to in ſettlements, 


The 


N 


les 


L- 303 © 


The petitioner admitted, that Lord Stair, and ſeveral other lawyers, have 
taught, that heritage could not be conveyedby teſtament; buttheteſtaments 
on which they give their opinion, as well as thoſe which gave riſe to the de- 
ciſions 1604 and 1735, were executed by Scotſmen reſiding in Scotland; 
a circumſtance which materially difterences them from the preſent caſe. 
A bequeathment of heritage in a teſtament is, to be ſure, by no means agree- 
able to the forms and tiles of this country; and it was altogether inexcu- 
ſable in Scotſmen living in this country, to follow fo aukward a method; 
for, though they themſelves, perhaps, knew not how to write a feudal 
conveyance, yet they could be at no loſs for perſons of {kill to do it for 
them. But that was not the cafe with Lieutenant Hepburn : He was a 
ſoldier, altogether unacquainted with the laws and forms of this country, 
and, by the law, allowed and preſumed to be ſo; Dict. vol. 2. p. 545. And, 
not only was he incapable of writing a formal diſpolition himſelf, but he 
had no acceſs to the advice and aſſiſtance of thoſe who could, as he reſi- 
ded in a foreign country, where no Scotch lawyers or writers were to be 
found : All he could do, therefore, was to expreſs his will according to the 
laws and forms of the country in which he lived. Should the doctrine a- 
dopted by the Lord Ordinary's interlocutor be aftirmed, it would bear ex- 
tremely hard upon moſt Scotſmen who have ſettled abroad. Now-a-days, 
great numbers leave Scotland, to puſh their fortune in countries where the 
proper method of conveying heritage is by teſtament, and where there 
are no Scotſmen of buſineſs to inform them of the laws and tiles uſed at 
home; ſo that, if their wills be ſer aſide, becauſe diſconform to the ſtile of 
writers in Scotland, they will almoſt all be forfeited of the power of ſet- 
ling their eſtates and diſpoſing of their property; for which reaſon alone, 
the ancient law ſhould be ſomewhat relaxed in this particular, ſuppoſing 
it to have ſtood as the petitioner's competitor repreſents it to have done. 
And accordingly, Lord Bankton, vol. III. p. 52. and 53. expreſsly approves 
of the doctrine the petitioner has endeavoured to maintain, and quotes 
the cafe of Simpſon againſt Barclay, which is in point to the preſent. 

The Lords adhered.“ | J. Mu. 


Act. Sinton, jun. Alt. M. Laurin. 


No. CxXVIII. 1 January 24. 1764. 
ROBERT SPENCE of Stonelaw, 
Againſt 
JAMES SCOTT Weaver in Rutherglen. 


Colliers, working at a coal during a leaſe, became bound to the coal, not 


to the leſſee. 


IN 1739, coal having been diſcovered in ſome grounds belonging to 
the town of Rutherglen and Robert Spence, James Scott obtained 


teates from the town and Mr Spence, and began a coalwork, which 
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he continued till 1755, when he gave it up, and wrought a coal in the 
lands of Corlehill, which he had purchaſed. 

James Scott, during his leaſe, engaged a number of grown-up colliers, 
and trained up ſeverals from their infancy. He wrought the coal in the 
lands belonging to the town of Rutherglen, as well as in thoſe belong. 
ing to Mr Spence, but chicfly that in the latter. 

In 1 760, Mr Spence having reſolved to carry on the coal-work at Ru- 
therglen, which James Scott had left, inſiſted that he had right to all the 
colliers chat had wrought at the coal in his grounds during — Scott's J 
leale. 

This gave riſe to mutual proceſſes between him and Scott, concernin 
13 colliers, before the ſheriff of Lanarkſhire. Scott claimed from Spence 
ſome colliers that had gone back from his coal at Corſehill to the Ru— 
therglen coal; and Spence claimed from Scott ſome colliers which, tho 
acquired by him during his leaſe, he {ill detained at Corſehill. The town 
of Rutherglen did not claim any of theſe colliers ; nor did any of them 
aſſert their freedom. 

The ſheriff, after a proof had been led in Mr Spence” s proceſs againſt 
Scott, found it proved, That William Love, &c. did work as colliers at 
* the purſuer's coal of Stonelaw, which is his property, befure they 
wrought at the defender's coal of Corſchill ; and therefore, that they 
belonged to the purſuer, Spence, in property; and ordains the detend- 
er James Scott to deliver up the foreſaid colliers.' And, upon adviſing 
the counter proceſs at James Scott's inſtance againſt Spence, the ſheriff 
aſſoilzied the defender, * in reſpect that the purſuer was only tackſman 
of the Ruther: len and Spence's coals, which can give him no right to 
the colliers; aud in reſpect it appears from the evidence, that the col- 
© liers ſo acclaimed by him, and that wrought at his property-coal of 
© Corſehill, had, before that time, been working colliers, bearers, and 
© gates-men, or wins-men, in the coal which was the property of the de- 
fender, Spence, or his predeceſlors-' 

Scott having brought the cauſe, by advocation, before the court of ſeſ- 
ſion, the Lord Ordinary took it to report. 

Pleated for Spence : That, by the law of this ry „a collier is not 


o 


o 


bound to a perſon, but to a coal, being graft ad/critus glebae, by the act 


of the law, for the ſake of public utility; confequently, a leſſee can have 
no right to him after his leaſe expires. 

If a leſſee could tranſport a coallier from one coal to another, that 
might be hard upon the collier, as ſome coals are more eaſily and prott- 
tably wrought than others; and it would be hard upon the coal-maſter, 
as a coal- work night be ruined by having the colliers ſuddenly with- 
drawn from it, which was the very thing the law mcant to prevent, by 
introducing the bondage of colliers. 

Pleaded for Scott: Colliers are not ad/cripti glebae, or flaves : but ſer- 
vants, bound to ſerve thcir maſter as long as he has work at coal to give 
them: There was neither coat-work nor collier in Mr Hpence 8 s ground 
in 1739. The calliers were all acquired during Scott's leaſe; and he 
has as good a right to them as to the engines he erected, or inſtruments 
he provided. | 
The 


BE 


The interlocutor of the Lords was, © Conjoin the two proceſſes, and 
find the colliers not bound to the tackſman, but to the coal in 
* which they wrought during the currency of the tack ; and remit 


© to the Lord Ordinary to proceed accordingly.” J. M- 


For Spence, Montgomery. Alt. Lockhart. Clerk Gibſon. 


No. CXXIX. | January 25+ 1704- 


Sir ROBERT POLLOK of Pollok, Supplicant. 


Commuſſioner for taking a proof, allowed to wear an interpreter in exami- 
ning a witneſs, who, from indiſtinfneſs of articulation, could be under- 


flood only by thoſe who daily converſed with him. 


Þ a petition concerning a proof, in a queſtion between Sir Robert 
4 Pollok and the feuers of Mearns, he, inter alia, repreſented, That 
John Roger in Callory, one of the witneſſes, had, ſome years ago, con- 
tracted an impediment in his throat, which rendered his articulation ſo 
indiſtinct, as to. be underſtood only by thoſe who daily converſed with 
him. That, though it was thought the commiſſioner, in this caſe, could 
{wear an interpreter, in the ſame way as when a witneſs cannot ſpeak 
Englith ; yet, to avoid any diſpute, he prayed the court ſpecially to au— 


thoriſe the commiſhoner to do ſo. 


The Lords granted the deſire of the petition. Fai M. 


For the petitioner, Lockhart. 


No. CXXX. b Fenuary 29. 1764. 


FOHN MUIR, Supplicant. 
Notary _— allowed to change his ſirname: 


Tonne MUIR applied to the court by petition, ſetting forth, "That his 
aunt, Mrs Anne Chalmer, had, by a diſpoſition dated the Oth cur- 
rent, conveyed to him certain lacs belonging to her, under this ex- 
preſs proviſion, That he ſhould immediately aſſume and uſe the ſirname 


of Chalmer : That it was thought he could not properly do ſo without 


the ſpecial authority of the Lords, he being a writer to the ſignet, an a- 
vent, and a notary public. He therefore prayed their Lordſhips, to au- 
thoriſe him to alter his preſent firname, and, in place thereof, to aſſume 


and uſe the firnane of Chalmer. 
* 'The Lords found, that the petitioner may change and alter his ſir- 


© name of lui to Chalmer; and ordained: the petition aad deli- 


& yerance to be inſert in the ſederunt- book. .. 


the Petitioner, William Wallace. 


29 No. 


L 306 J 


No. CXXXI. February 1. 1764. 


Sir FAMES MAXWELL of Pollock, 
Againſt 
The UNIVERSITY of GLASGOW. 


The court refuſed to approve of a valuation of teinds by the Abe; if- 

7 oners, on account of dereliction. 

EORGE HUTCHIESON, proprietor of the lands of Yocker and 
Blawarthill, lying in the pariſh of Renfrew and preſbytery of Pail. 
ley, in the month of Auguſt 1629, brought a proceſs of valuation of the 
teinds of theſe lands before the ſub-commiſſioners, appointed by the high 
commiſſion, agreeable to the powers veſted in them by Charles I. in the 
1627. Sir James Maxwell, Hutchieſon's ſucceſſor in theſe lands, com- 
menced an action, to have the decreet of the ſub-commiſſioners appro- 
ven of by the court of ſeſſion, appointed in place of the high commiſſion. 
From the decreet of the ſub-commiſſioners it appears, that the lands of 
Vocker and Blawarthill, ſtock and teind, are valued at nine chalder, the 
fifth-part of which being teind, amounts to 28 bolls, 3 firlots, 3 lippies, 
and 1-5th of a lippy. 

Againſt this proceſs it was pleaded by the univerſity of Glaſgow, That 
the decreet ſought to be approven of could not receive the ſanction and 
approbation of the court of commiſſion, for two very ſufficient reaſons : 
I/, In reſpect of the irregularities and intrinſic nullities apparent upon 
the face of the decreet. 2440, As being loſt by the negative preſcrip- 
tion, and by an immemorial uſe of contrary payment. As to the irre- 
gularities in the proceedings before the ſub-commiſſioners, it ought to 
be obſerved, that the rule of valuation eſtabliſhed by the King's decreet- 
arbitral is, that the fifth-part of the conſtant rent which each land pays 
in ſtock and teind, when the ſame are valued jointly, ſhall be accounted 
the teind. Therefore it is abſolutely neceſſary that the preſent rent, as 


it really ſtands, without any deduction whatever, ſhould, in the firſt | 


place, be diſcovered and aſcertained. But the ſub-commiſioners, i in the 
preſent caſe, appear to have adopted to themſelves a rule of valuation ex- 
tremely different; for, without 1 inquiring into the real produce of the lands, 
they had fixed the rent to a certain quantity of victual, after having ta- 
ken into their conſideration a number of foreign and extraneous circum- 
ances, deſtitute of every legal ſanction, and after allowing certain de- 
ductions altogether unprecedented in ſimilar caſes, They allowed, for 
inſtance, a deduction on account of the damage the lands had ſuſtained 
irom inundations, from the want of the benefit of liming, and ſome o- 
ther ſuch like caſualties. What they underſtood by this, it is impoſſible at 
this diſtance to diſcover. However, it is ſuthciently evident, that their 
proceedings had no authority from law. The tenants continued to pay 
the ſame rent as formerly ; they neither aſked nor got any deduction, 
and, 


L wo] 


and, therefore, the rule of valuation ought to have been the rent the 


lands then paid in ſtock and teind ; but, when they tranſgreſſed that rule, 


they exceeded their powers, and whatever they did cannot now be con- 
frmed. It was pleaded too by the univerſity, That, before the high com- 
miſſion could approve of any ſub- valuation, they muſt neceſſarily be in- 
formed upon what grounds it had been made, and muſt be furniſhed 
with the evidences and proof adduced before the ſub-commiſſioners. The 
court could not blindly interpoſe their authority to approve a valuation, 
without they were furniſhed with materials to diſcover whether it was 
proper or improper, juſt or unjuſt : That there was no ſuch proof ro be 
had in the preſent cafe : That the ſimple affirmation and averment of 
the ſub-commillioners was all that could be got; and, therefore, the de- 
creet ſought to be confirmed could not receive the approbation of the 
court, as it was pronounced in conſequence of proceedings ſo directly 
oppolite to law. | 

Upon the ſecond point, relating to the negative preſcription, the uni- 
verſity ited, That, though the decreet fixed the teind to be 28 bolls, 
&c. yet that the purſuer and his predeceſſors had been in the conſtant 
uſe, for a hundred and forty years paſt, of paying 30 bolls as the teind of 
theſe lands; conſequently, what was the valuation 1s now of little im- 
portance, as it ſeems never to have been obſerved in any of the ſubſe- 
quent tranſactions between the purſuer and the college, but to have 
been entirely derelinquiſhed and abandoned from time immemorial. 
In anſwer to theſe objections, it was pleaded by Sir James Maxwell, 
That the proceedings before the ſub-commiſſioners were entirely regular 
and formal, and agreeable to the rules generally obſerved in ſuch caſes at 
the time they were carried on. All the parties intereſted were called : 
The biſhop of Glaſgow, as patron, was cited, and compeared; the rectors 
and the regents of the college, as titulars of theſe tithes, and the parſon 
of the pariſh, were all in the field : That the rental of the ſtock and 
teind had been produced and ſubſcribed by the purſuer before the ſub- 
commiſſioners, and a proof led upon the fame; all this appeared from 
the decreet, and ſhowed the proceedings to be perfectly regular. As to 
the deductions objected to, they were no more than what were cuſtom- 
ary, in caſes where the ſituation of the lands rendered them equitable. 


With regard to the negative preſcription, and the dereliction of the va- 


lution, it was arn/ewered, That the firſt did not take place in cafes of 
this kind, and that the ſecond could not be extended by implication to 
the prejudice of the purſuer, any further than he himſelf conſented : 
That he had paid 30, inſtead of 28 bolls, which addition he conſented to, 
and was willing to pay ; but that juſtice would allow his concurrence to 
be carried no farther. Here he appealed to the caſe of Drymen in 1757, 
where the heritors were not barred from founding on their ſub-valua- 
tions, although they had fo far derelinquiſhed them as to take tacks from 
the exchequer, the graſſums of which were valued, not according to their 
former valuations, but the real rents of the lands when ſet. 


lt was rep/ed by the college, That the dereliction had been a great 


deal more extontive than admitted by the purſuer; for it appeared from. 
that Lord Pollock, rector of the univerfity, 1705, ap- 
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duty payable out of the purſuer's lands. As to the cafe of Drymen, it 
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plied for and obtained a deduction of ſix bolls yearly from the teind- 


did not apply ; for the decreet there founded on had been carried away 

by Oliver Cromwell, and only lately diſcovered in the hogſheads re- 

_—_ ſo the. heritor could not relinquiſh a right he did not know ex. 
iſted. 5 

Ihe Lords refuſed to approve the valuation of the purſuer's lands, 

* afloilzied the defenders, and granted a proof to both parties of 

* the preſent rental.” A. c. 


Act. W. Stewart. © Alt. Alex. Lecktart. 


No. CXXXII. OO February 1. 1764, 
MARGARET, AGNES, and ANNE SHORT. HEADS, and their Curators, pur- 


ſuers ; 
Againſt 


The DUKE of BUCCLEUGH, and his Curators, and the EARL of 
 HADINTON, defenders. | PEGS, 


Whether a vaſſal, by the acceptance of a new right, is barred from found. 
ing upon more antient titles eſtabliſhed in his perſon, becauſe theſe were 
not mentioned by the ſuperior in the renovation of his feu ; and whether 
the ſuperior, by granting ſuch a right, is brought within the clauſe if 
the act 1093, reſpefing the ſale of teinds ? | 


HE purſuers, heirs-portioners of William Shorthead of Colmſlee, 
brought an action of ſale of the teinds of Colmſlee againſt the 
Duke of Buccleugh and the miniſter of Melroſe, ſetting forth, That the 
teinds of theſe lands had bcen valued as far back as the 16th December 
1629, agreeable to a decreet of valuation, which was diſcovered in the 
hogſheads in the low parliament-houſe, and recorded in the new regiſter 
of the commiſſion of teinds 11th December 1728. | 

In this proceſs the Duke of Buccleugh appeared, and alleaged, That the 
teinds of the lands now in queſtion, along with ſeveral others, had been 
purchaſed by his predeceſſors from the family of Hadington ; and that 
the preſent Earl was obliged to protect him againſt every procets of this 
nature. 

Lord Hadington having been called, contendcd, That no ſale could 
proceed of theſe teinds, becauſe the lands had been feued out by his pre- 
deceſſors, to the purſuer's author, upon the 18th of May 1621 : That the 
then Earl of Hadington had at that time right both to the lands and the 
teinds ; and that, as he had not diſponed the teinds, he muſt be under- 
ſtood to have reſerved them; and therefore, in terms of the act of par- 
liament 1693, chap. 23. the heritor could not inſiſt upon the privilege of 
buying thele teinds ; for by that ſtatute it is expreſsly declared, That 


* whereas there is a great difference as to teind, whereof the right 
| _ © has 


"I. 
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* has never come in the perſon of the heritor of the lands, and theſe 
teinds whereof the right has come in the perſon of the heritor and the 
lands thereafter ſold or fued out by the heritor, reſerving the teinds, 
or where the tiends are not diſponed; and that, in ſuch a caſe, the 
heritor who ſold or fued out the lands ſhould no more be obliged to 
{ell thoſe teinds, than a ſuperior or other heritor can be obliged to ſell 
his feu-duties, or any other right of property that he has reſerved, 
when he ſold or feued out the lands; therefore it is ſtatute and or- 
dained, that this commiſhon ſhall not be extended as to the ſelling or 
buying of ſuch teinds, whereof the right has once been in the perſon 
of the heritor of the lands, and which lands were thereafter ſold or 
feued out by the heritor, with the reſervation of the right of the teinds, 
or without diſponing of the ſaid teinds ; without prejudice always to 
the vaſſal or heritor of the lands to alas theſe teinds, in the terms of 
* the ſaid act and commiſſion, and only to be liable thereafter for pay- 
© ment of the valued duties.“ 

To this defence the purſuers an/wered, That, though their predeceſſors 
in the lands of Colmſlee had accepted of a charter in the year 1621 from 
the Earl of Hadington, who was lord of erection of the abbacy of Mel- 
roſe, and undoubted ſuperior of theſe lands at that time; yet their title 
was not originally conſtituted by ſuch a charter, and chat! it could never 
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annihilate their more ancient right, eſtabliſhed long before this period, 


nor put their lands in the ſituation of thoſe referred to in the act 1693; 
as this ſtatute has relation only to thoſe ſuperiors who granted original 
feu-rights of lands of which they poſſeſſed the actual property, having 
at the ſame time a right to the teinds. 

Upon production of the purſuers ritle-deeds, it appeared, That their 
predeceſſors had received a charter of the lands of Colmſlee from An- 
drew, abbot of Melroſe, with conſent of the dean and chapter, as far back 
as the 7th of January 1535; of the ſame date a precept of ſeiſine was 
granted, and infeftment taken upon the 8th of February 1585- This 
charter and infeftment was afterwards confirmed by the archbiſhop of 
Glaſgow, the dean of Reſtal:i ig, and provolt of Seaton, in virtue of a com- 
miſſion granted to them by Pope Paul III. for that purpoſe. 

Andrew, commendator of Melrole, afterwards granted, upon the reſig- 
nation of William Cairncroſs, who had received the former confirmed 
right, a new charter of the lands of Colmliice, and of certain other lands, 
containing a novodamus. 

Upon the 24th of March 1594, the ſaid lands were reſigned by Wil- 
liam Cairncroſs in the hands of King James VI. in virtue of the act of 
annexation, and a charter of the ſame date, in favour of the {aid William 
Cairncroſs, was granted by his Majeſty. 

In conſequence of this charter, and a precept under the quarter ſeal, 
Cairncroſs was infeft upon the 25th of February 1595. 

Such was the ſituation of the rights to the lands of Colmſlee in the 
family of Cairncroſs, when Thomas Earl of Melroſe, preſident of the 
court of ſeſſion, and ſecretary to the King, upon the 18th of May 1621, 


entered into that contract with James Cairncroſs younger of Colmſ- 


lee, which is now contended to bring theſe lands within the clauſe of 
| the 
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the act 1693, and effectually to bar the ſale of the teinds that is now de- 
manded. 

This contract proceeds upon the nartutive, That, as the W Earl had 
an undiſputed right to the hail lordſhip and barony of Melroſe, &c. and 
as Cairncroſs of Colmſlee, and his predeceſſors, had been for time im- 
memorial kindly and native tenants of the lands ſpecified; therefore the 
ſaid Earl, having no inclination to diſpoſſeſs James Cairncroſs younger 
of Colmſlee, but, on the contrary, to protect and continue him in his 
poſſeſſions, binds himſelf duly to infeft and ſeize the ſaid James Cairncroſs, 
his heirs, &c. in the lands of Colmſlee, to be holden of the ſaid Farl, 
for the yearly payment of fifty ſtones of butter, or ſix ſhillings and 
eight pence Scots, for ilk ſtone of the ſame. The Earl, in the ſame con- 
tract, grants a tack of the teinds, parſonage and vicarage, of the fore- 
ſaid lands of Colmſlee, &c. for the ſpace of nineteen years after the term 
of Whitſunday 162 1; which tack he binds himſelf to renew at the ex- 
piration of every nineteen years. 

In implement of this contract, a charter was granted by the Earl, up- 
on which infeftment followed the 28th of June 1621, 

Theſe lands came by progreſs into the hands of David Blair, who paſſed 


charters of them under the great ſeal, as holding of the crown, from 


whom they were purchaſed, in the your I745, by William Shorthead, 
the purſuer's father. 

Upon this ſtate of the caſe it was pleaded by the purſuers, That the 
general intention and ſpirit of the acts of parliament paſſed by Charles 
. relative to teinds, was plainly this, that every proprietor of land ſhould 
have a right to value and to purchaſe the teinds payable out of his lands, 


in ſo far as they were not provided for the maintenance of the miniſters 
ſerving the cure. That theſe acts were intended for the benefit of the 


vailals of kirk-lands, as well as other proprietors. It therefore appeared 


certain, that, in the year 1683, when theſe acts were made, the proprie- 


tor of Colmſlee had a right to purſue a valuation and a ſale of his teinds 
againſt the Earl of Hadinton, then Lord of erection, unleſs it ſhould be 
thought that the charter in the 162 1 excludes him from this privilege; 

hut as an interpretation of this nature would be diametrically oppoſite to 
the words and the meaning of the contract upon which the charter pro- 


ceeded, his title, at this hour, muſt be as good to inſiſt in this proceſs, as 


it had been commenced a hundred years ago. 


It appeared from the contract itſelf, in which the purſuers predeceſſors 


are acknowledged by the Earl of Melroſe to have been paſt memory of 


man kindly tenants in theſe lands, that a renewal, not an extinction of 


their more ancient rights, was intended : And as to the argument drawn 
from the tack of the teinds being granted in the ſame contract, it only 
proves that the teinds were in the perſon of the Earl; but dave not in- 
ſtruct that he was in ſuch a ſituation as to intitle him to the privilege of 


the ſtatute 1693. 
On the other hand, it was pleaded for the defenders, That this con- 


tract, by every rule of equitable interpretation, muſt. be underſtood to 
import, not a renovation of the vaſſal's right, but an entire abolition of 


the title-deeds formerly eſtabliſhed in his perſon. The Earl's right to 


theſe lands, erected into a temporal lordſhip, was ſuperior to every ob- 
jection. | 


Wy: 


jection. He is acknowledged to be the uncontroverted proprietor, and the 
family of Cairncroſs, deſtitute of every title of property, are confeſſed to 
have been his native and his kindly tenants. His title was not a partial 
one, like that of other ſuperiors ; for not the ſuperiority alone, but the 
dominium direfum, and the dominium utile, were at one time conſolidated 
in his perſon. Out of affection for his old vaſſals, he becomes bound to 
_ diveſt himſelf of the one in their favour, and to accept of an acknow- 
ledgement from them as their ſuperior. The charter, proceeding upon 
theſe two expreſs acknowledgments of the Earl's univerſal right of pro- 
perty, and the family of Cairncroſs being his kindly tenants, was accept- 
ed by him, and has been their title of poſſeſſion for more than a hun- 
dred years. If no antecedent rights had been produced but the charter 
alone, upon which the defence is now founded, there could not be the 
ſmalleſt dubiety that the purſuers were not entitled to inſiſt in this pro- 
ceſs; and, if ſuch is the caſe, the production of other antiquated deeds, 
the import and tendency of which muſt at this time be extremely pre- 
carious and uncertain, when there is an utter impoſſibility of receiving 
any intelligence or information what objections might juſtly have been 
brought againſt them, muſt be equally ineffectual; perhaps they may 
have been forged and fabricated, or obtained by fraud and circumvention, ' 
or qualified by back-bonds, to be in truſt for the Earl himſelf ; or what 
is not at all improbable, they might have laboured under a clauſe of re- 
demption.. In ſhort, every thing muſt be preſumed againſt them at this 
hour; and no great ſtreſs and dependence can be laid upon tranſactions 
involved in all the darkneſs of remote antiquity. 

Moreover, this appears to be a ſplit-new right, and, for the beſt reaſon 
in the univerſe, that it was granted to James Cairncroſs younger, his fa- 
ther being then alive, in whole perſon the antient title-deeds could only 
at that time be veſted. The ſon had no right, that could be renewed, 
and was incapable of receiving any, except a new one. William Cairn- 
crofs, the father, obtained his charter from the crown, and had taken in- 
feftment upon it long before the Earl of Melroſe got a grant of the ab- 
bacy. So it was altogether impoſſible for the Earl to renew the right in 
flavour of the family of Cairncroſs, as William the father was ſtill alive, 
and the crown's vallal in theſe lands. It was with the fon only that 
the Earl entered into this tranſaction, and gave him a complete new 
right, when there was none before eſtabliſhed in his perſon, as his pre- 
deceſſor, whoſe right could alone be renewed, was in life at that time. 


* The Lords found the teinds of the purſuer's lands libelled ſale- 
* able,” | A. C. 


Act. Iilliam Jobrſtone. Alt. Vexander Lecbl art. 


1 No. CXXXIII. February 7. 1764. 


WILLIAM DEAS, Reſidenter in Edinburgh, and MARGARET WANN, 
his ſpouſe, | | 


Againſt _ 
The PROCURATOR-FISCAL. 


The magiflrates of a royal borough may inflift puniſhment on perſons who: 
are proven to keep diſorderly houſes, though no particular atts of obſcenity 
are condeſcended upon, and though the ordinary forms. requiſite in crimi- 
nal proſecutions are not obſerved. 


HE ſuſpenders, on the 19th of September 1763, had a criminal li- 

bel executed againſt them, at the inſtance of the procurator-fiſcal 

of the city of Edinburgh, ſetting forth, in general terms,. that they had 
kept an. irregular and diforderly houſe for a twelve-month paſt : That 
they received women of bad fame and profligate manners: That the peo- 
ple in the neighbourhood were frequently moleſted. with the noiſe of 


oaths, profane and abandoned language, of ſkuffles, ſcolding, and tumul- ( 
tuous rioting at improper hours. All, or any part of which being pro- b 
ved, the defenders ought to be baniſhed the city of Edinburgh, and pu- ſc 
niſhed otherwile as accords. 5 | tl 
This libel being ſent to proof, the magiſtrates, on the 15th of De- 
cember, pronounced an interlocutor, finding the complaint proven, and 1. 


baniſhing them from the liberties of the city of Edinburgh. 

A bill of ſuſpenſion was preſented, againſt this interlocutor, to the court 
of ſeſſion, in which it was Fleaded, That the ſentence of the magiſtrates 
was irregular, illegal, and oppreflive : That the hbel was conceived in too 
vague and indefinite terms: That no ſuch particular acts of indecency or 
obſcenity were condeſcended upon, as could ſubject them to ſo ſevere pun- 

iſhment: That no time was allowed them to prepare for the defence, but 
they were ſummarily cited to appear in twenty-four hours: That no liſt 
of the witneſſes to be adduced” againſt them, as is common in proſecu- 
tions of this kind, was preſented with the libel : That, in criminal mat- 
ters of ſuch high importance, where the loſs of life and liberty is in ha- 
zard, every ſubject is intitled to have his cauſe tried by a jury of his coun- 
trymen ; and that a liſt of the perſons to paſs upon the aſſize ſhould alſo 
have been given them. However, both of theſe were neglected in this 
caſe ; they got no information about the witneſſes who were to give evi 

> | dence againſt them, and ſo could have no opportunity of objecting to their 
examination ; and, in place of a fair trial by a jury, they were deprived 
of their liberty of citizens by a common ſentence of the magiſtrates. It 
was allo contended, That the ſentence ought to be repealed, as the com- 
plaint had been ſent to proof before any aniwer-was made to it, and be- 
fore any judgment was pronounced upon the relevancy. 

That the magiſtrates had been equally precipitate in carrying the ſen— 
tence into exccution, as they had before been unjuſt to the defenders in 

denying ſo; 


A 


1 * 


denying them time to prepare for their defence: That, in the latter caſe, 

the interval of eight days was moſt commonly allowed; and, in the for- 
mer, the legal induciae of fifteen days were ſeldom refuſed. 

| The court refuſed the bill, and adhered to the magiſtrates interlo- 

© cutor,” A. C. 


AQ. John Swinton, jun. 


No. CEXXIV. 5 EE 
"ROBERT M*PIHERSON. 
Againſt 
' PATRICK and THOMAS GRAHAM. 


Compenſation. Iuterruption of preſcription. 


Y contract of marriage, dated 2d September 1698, between Dun- 


can Graham of Ledhart and Anne Colquhoun, the ſaid Duncan 
Graham as principal, and Thomas Graham of Deuchry as cautioner, 
became bound to provide 5000 merks to the ſaid Duncan Graham him- 
ſelf, and Anne Colquhoun his wife, in conjunct fee and liferent, and to 
the heirs of the marriage in fee. 

Duncan Graham, the huſband, died about Martinmas 1705; and, in 
1714, his widow, Anne Colquhoun, married Alexander M Pherſon of 
Crigie, and lived till Whitſunday 1739. 

The liferent-proviſion ſettled upon Anne Colquhoun in her firſt con- 
tract not being regularly paid, Alexander M*Pherſon, her ſecond huſ- 
band, did, after her death, enter into a ſubmiſſion with Patrick Graham, 
the ſon of Duncan of Ledhart, and Thomas Graham, the fon of Gra- 
ham of Deuchry, the cautioner. In conſequence of this ſubmiſſion, a 
decreet-arbitral was pronounced, finding Patrick and Thomas Graham 
liable to Alexander M Pherſon in a certain ſum, as the balance of the 
jointure remaining due to his wite at the time of her death ; but as, in 
the proceedir gs during the courſe of the ſubmiſſion, the ſaid Patrick and 
Thomas Graham had pleaded upon arreſtments uſed i in their hands by 
George M*Farlane of Falland, who had brought an action againſt Alex- 
ander M*Pherſon, for payment of two bonds granted by his wife, upon 


the 6th February 1714, the arbiters found, that, before demanding pay- 


ment, Alexander M*Pherſon ſhould be obliged to looſe theſe arreſtments 
in common form. 

Alexander M*Pherſon puriſted this condition of the decreet-arbitral , by 
looſing the arreſtments ; and having charged Patrick and Thomas Gra- 
hams for paymeat of the ſums thereby awarded, they ſuſpended the charge 


| upon this ground, that, having acquired right from George MFailane to 


the two bonds gr ed by Anne Colquhonn, upon the 6th of Fel ruary 

1714, they were intidled: to plead compentation upon theſe bonds. 
Alexander M' Pherſon aſſigned his ground of action to Robert M Pher- 
ſon, clerk to the truſtees for improving fiſheries and manufactures, who, 
1 f in 
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in anfwer to the above plea of compenſation, inſiſted, 1999, That the ſaid 
debts not being conſtituted even againſt Alexander M*Pherſon, they were 


illiquid guoad Robert his aſſignee; and therefore could not compenſate 


a clear and liquid claim at his inftance, 24, That the bonds bearing 
annual rent by their conception, they were, in their nature, heritable, 
guvad the huſband, who, on that account, could not be made lable after 
the diſſolution of the marr iage. And, 39, That, at any rate, both bonds 
were cut off by the negative preſcription. 

Anſwered for the ſuſpenders: 12, The ſtatute whereby it is provided 
that compenſation is not pleadable in the fecond inſtance, does not apply 
to ſuſpenſion of charges founded upon decreets-arbitral, which are of 
the nature of contracts, rather than of judicial proceedings. Beſides, 
the compenſation in this caſe was not pleadable when the ſubmiſſion de- 
pended, the bonds having only come into the perſon of the ſuſpender, Pa- 
trick Graham, after the decreet-arbitral was pronounced; and, even con— 
fidering the decreet-arbitral as the decreet of a judge, the compenſation 
pleaded would fall to be admitted; becauſe, if it were to be repelled, the 
debts whereon it was founded would be totally loſt by the death of Alex- 
ander MPherion and Anne Colquhoun, neither of whom left any funds 
behind them. 2%, The byg one annualrents, which are now more than 


double the pripcipal ſum in the two bonds, are moveable to every effed; 


and, as the principal ſums themfelves muſt have affected the huſband 
while the marriage ſubſiſted, at leaſt, to the extent of the wife's funds, 
io, the diflolution of the marriage could make no difference, as the ſum 

charged for, againſt which the compenſation is pleaded, conſiſts of effects 
originally dus to her, and only belonging to the huſband jure mari, 


auger eeable to a decifion obſerved by Lord Sta air, 1 ft” Februa ary 1002, Cun- 


2 3 


ningham contra Daimahoy., N ; 

3tio, The bonds are not liable to the neg ative aden in reſpect 
that a ſummons for payment therèof had been brought againſt Alexan- 
der MFPherſon, upon the 1oth of January 1754, upon which letters of 
arreſtment had been raiſed and executed azainft Patrick Graham, one of 
the ſuſpenders. Nor is it of any gonſequence, that this a was 
neither called nor renewed within ſeven years, By the 29th act of the 5th 
parliament of King james III. introducing preſcription into the law of 
this country, no more was required, than that the Rue to whom an o- 
bligation was granted ſhould follow that obligation, within the ſpace of 
40 years, and take document thereupon: And, although the act 1669 


h declares, © That all citations that ſhall be made 1 of "ah interruptions, 


© whether in real'or per{onal Tights, be renewed every feven years, other- 

ways to prefcribe;” yet this act does not apply to citations upon a ſum- 
mons for payment, which, however they may have the effect of in- 
terrupting preſcription, cannot be ſaid to be made uſe of for that pur- 
poſe. Beſides, ſuppoſing ſome judicial procedure neceſfary, in order to 
the full interruption of a preſcription, without the neceſſity of renewing 
the ſummons every ſeven years, ſuch judicial. procedure was had in this 
caſe as mult neceſſarily have that effect; becaule, not only an arreſlinent - 
was obtained upon the depending action created by the execution of tne 


ſummons, but likeways this arreſtment was founded upon in the proce- + 


dure 


1 


dure before the arbiter, and was by him ordered to be looſed before pay- 
ment of the ſums decerned for could be demanded. | 


Replicd for the charger: Whatever conſtruction the ſtatute of James 


III. may have received, prior to the act 1669, the queſtion, with regard 
to the preſcription, muſt now be judged agreeably to that act, and the 

ſubſequent act in 1085. The diſtinction between a common ſummons 
for payment, and a ſummons raiſed for no other end than to interrupt. 
the preſcription, is not eaſily comprehended ; and at any rate, when a 
party does not carry his ſummons the length. of a depending procels, it 
mult be underſtood to have been raiſed only for the purpoſe of an inter- 
ruption; and, of conſequence, every ſuch actlon mult fall under the ſep- 
tennial preſcription ; nor can the arreſtment raiſed in conſequence of the 
executed ſummons be of any avail. An arreſtment is not a document ta- 
ken againſt the debtor ; and it is abſurd to pretend, that the production 
of an executed ſummons to the clerk of the bills, at railing an arreſtment, 
can make that ſummoas a judicial depending proceſs in court: Neither 
is it of any conſequence, that the arreſtments uſed upon the bonds in 


queſtion were founded upon by the ſuſpenders before the arbiter. Theſe 


bonds ſtood in the perſon of George M*Farlane during the whole depend- 
ence of the ſubmiſſion, and even ſome months after the decreet-arbitral 
was pronounced ; and it was only at the cloſe of the proceedings under 
the ſubmiſſion, that the arreſtments were founded on. Even then the 
ſuſpender did not claim retention of theſe bonds as a creditor, but fim- 
ply infiſted that he ſhould be warranted againſt double diſtreſs, by means 
of thele arreſtments; and accordingly the arbiter went no further than 
to find, that he ought to be freed of the arreſtment, by its being regularly 
looſed before he ſhould be obliged to pay the ſums awarded, It is incon- 
ceivable, therefore, how this ſubmiſſion, or the proceedings upon it, to 
which neither M*Farlane, nor any other perſon in the right of theſe 
debts, was a party, can be founded on as interrupting the preſcription. 
This was not a document taken upon the debt by the creditor, either ju- 
dicial or extrajudicial. It was no demand made by him for payment; 
and conſequently cannot be held an interruption. 

* The Lords found the letters orderly proceeded.” A. W. 


For the charger, David Ras. For the ſuſgenders, David Graeme. Clerk Ros. 
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No. CXX XV. February 18. 1764. 
THOMAS SMALL, 


Againſt 
Sir JAMES CLERK of Pennycuick, Bart 


Debtor incarcerated on a Arwen for a penalty incurred by tran reli. ing 2 
prohibilton, not excluded from the benefit of a ceſſio. 


HOMAS SMALL, when in Loanhead, a village belonging to Sir 

James Clerk, in 1701, imported, and vended there, great quanti- 

ties of ale brewed without the barony, to the prejudice of the brewer li- 
cenſed by Sir James. 


Upon this, the baron-bailie iſſued a prohibition, which Small not ha- 


ving regarded, Sir James preferred a complaint againſt him to the ſheriff, 


concluding for L. 20 Sterling damages, ſuſtained by the importations al 


ready made, and for a prohibition in time coming, under a penalty of 
L. 20 Sterling ; tor all which he obtained decreet in abſence. 

Small offered a bill of ſuſpenſion, whieh was palled as to the damages, 
but refuſed as to the prohibition ; however, he continued to {ell ale as 
formerly, and Sir James again complained of him to the ſheriff as be- 


fore. Small appeared, and proponed detences againſt this complaint, 


which, upon taking a proof, were over-ruled, and he was decerned to 
pay Sir James L. 5 of reſtricted penalty, for importing and vending. 

Small attempted a ſuſpenſion of this judgment; but the bill was refu- 
ſed ; and as he, notwithſtanding, continued to ſell foreign ale, Sir James 
incarcerated him upon the ſheriff's decreet. 

Small preſented à bill of ſuſpenſion and liberation, which was refuſed. 
He then applied to the magiſtrates of Edinburgh for the benefit of the 
act of grace, which they would not grant, thinking him debtor ex deli; 
but Small complained by an advocation, which was reported by the Lord 
Ordinary on the bills, and the court remitted to the magiſtrates to allow 
him an aliment; upon which they modified him 4 d. a day. 

Small thereafter inſiſted againit Sir James Clerk and others in a pro- 
ceſs of ceſſib, which was oppoſed only by Sir James, who pleaded, That 
the purſuer Had not become inſolvent by mis:ortunes, but by his own 
perverſe and litigious behaviour, and had been impriſoned, not for a civil 
debt, but for open contempt of authority, and a penalty ariſing ex delifs; 


chnſequently that he ought not to be found intitled to a ceſfto, it being 


an eſtabliſhed point, that no perſon decreed in penalties or fines on ac- 
count of delinquencies is entitled to that benefit ; J. 1. Hull. . de poen- 
is ; Voet comm. ad Pand. lib. 42. lit. 3. ſect. F.; Lord Bankton, vol. 3. p. 
18. ſet. 3.; 23d November 1738, William MLeſlie ſupplicant; which 

caſe is abridged in the Dictionary, vol. 2. p. 174. 
At the ſame time, Sir James did not inſiſt that the purſuer ſhould be 
detained in priſon, (where he colt him 4d. a-day, ) but only, to prevent 
lus og alterwards troubled with him, that he ſhould find caution, or 
judicially 


1 


Loanhead, or any other part of Sir James's eſtate. 

Pl-aded for Small : That he was originally bred, and had for many 
ears wrought as a journeyman tailor in Edinburgh; but, being diſabled 
by ſickneſs, was obliged to take a houſe and yard in Loanhead, where 
he ſold ale, which he at firſt bought from Sir James's brewer, but aſter- 
wards from others in the neighbourhood, who ſupplied him with bet- 
ter and cheaper liquor. The retailing ale was certainly innocent and 
lawful, and his being unable to underſtand, or unwilling to acknowledge 
the excluſive privilege claimed by Sir James, was neither a crime nor a de- 
lict, or otherways every man who ſuccumbed, and was decreed in coſts 
of ſuit, would be debtor ex delifo, and bod from a ceſſio. The 
authorities quoted by Sir James do not apply ; for they all reter to pro- 
per crimes or delicts, for which a pecuniary puniſhment had been in- 
flicted in place of a corporal one; but it will not be pretended that the 
urſuer has done any thing for which he could have been pilloried, 
whipped, or baniſhed, much. lefs perpetually impriſoned, which mult be 
the conſequence of diſmiſſing this proceſs. It is a miſtake, to ſay he was 
committed by the ſheriff for contempt of authority ; he was thrown in- 
to jail by Sir James, in virtue of diligence done- in the ordinary way on 
the ſheriff's decreet, and the ſum for which decreet was obtained againſt 
him is L. 5 of re/friFed penalty, that is, L. 5 of liquidate damages, which 
are a civil debt, and does not, like a tine, ariſe ex de/iFo ; and, if Sir 
James's arguments were good, every perſon impriſoned on a charge for 
the penalty of a tack, bond, or contract, might be detained for ever in 
priſon, upon pretence of being debtor ex delzfto : And, as to Sir James's 
demand of caution, or an enactment that the purſuer {hall not live in 
any place on his eſtate, it is new and unreaſonable, the purſuer having 

done nothing to merit baniſhment from any part of Scotland. 
© The Lords, in refpe& that the ſum for which the purſuer is impri- 
* ſoned was not impoſed upon him as. a fine for a delict, but is a 
civil debt, adhered to their former interlocutor, and refuſed the 


* delire of the petition.” > Fn Mo 


Act. M Laurin, Alt. Rac. Clerk Pringle. 


NC» 


judicially enact himſelf not to keep a houſe, nor import or vend ale in 


— ů — — ¶ ¶ ¶ ¶¶ 
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No, CXXXVI. | | | June 19. ” 764. N 
CHARLES MITCHELLI of Baldridge, Supplicant. | 


Shorrye officers authorized to officiate as meſſengers in executing the diligence 
 againft witneſſes and havers in a ſale. 


HARLES MITCHELL of Baldridge applied to the court by an 
intimate petition, ſetting forth, That, in the proceſs of rankin 
and ſale, at his inſtance, of the eſtate of James Mitchell of Gerlſta in 
Shetland, the Lord Ordinary had, in February laſt, pronounced an aq 
for proving the rental and value of the lands, and granted a commiſſion 7 
for taking the proof, which was extracted and ſent to Shetland, with 
letters of diligence in common form. | : 
That the eſtate under fale lies ſcattered through almoſt the whole 
g iſlands of Shetland, which are numerous, and very much detached ; ſo 
i that the tenants, in number no leſs than 250, live at a great diſtance from 
ii one another. | | 
b That there is but one meſſenger reſiding in Shetland, who, having 
been applied to for executing the diligence, computed that he would have 
above 300 miles to travel by land and water before he could compleat 
the neceſſary circuit, which he could not do in leſs than a month, and 
for which he would not accept of a lels gratification than L. 40 Sterling. 
That the debts on this eftate exceed I. gooo Sterling, and its yearly 
rent is ſcarce L. 100 Sterling ; for which reaſon, the creditors were de- 
tirous to ſave ſo extraordinary an expence ; and therefore the execution 
of the commiſſion was delayed, that the court might be applied to tor 
relief. | 
That there are numbers of ſheriff-officers in every corner of the ſe— 
veral iſlands, who could and would execute any diligence for a trifle; 
but it would have been irregular to have employed them on this occa- 
ſion, the diligence iſſued from this court being directed as uſual to mef- 
ſengers at arms; but it was ſubmitted, whether, in this ſingular caſe, the 
court might not grant a new diligence, directed to theſe officers, or au- 
thorize the ſherifi-depute, or his ſubſtitute, to iſſue his precept for citing 
the witneſſes. It is true, the act 1537 c. 58. provides, that all ſen- 
tences and decreets of this court ſhall be executed by the ſheriff or his 
depute, or by heralds, purſuivants, or macers. But, from a later act 
I540, c. 74+ it appears, that not only the ſheriffs, but their maires or of- 
ficers, were then in uſe of executing the King's letters. By the practice 
of later times, ſuch executions have become properly the duty of meſſen- 
gers; but it was thought the court might diſpenſe with it, in reſpect of 
particular circumſtances. In the late act of ſederunt, the court had ap- 
pointed intimation to be made even to parties by an advertiſement in the 
News 


—— — . — — — 
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„ 
newſpapers ; and as the perſons here to be called are only witneſſes, it 
was hoped their Lordſhips would grant ſome relief, which was prayed 
for, as to their Lordſhips ſhould ſeem proper. 
* The Loris granted warrant to, and authoriſed the Sheriff-officers of 
* the Sherifdom of Orkney and Shetland, or any of them, to 
© execute the diligence againſt witneſſes and havers, in place of meſ- 


© ſengers at arms. I. M. 


Pet. Rae. Clerk Roß. 


No. CXXXVII. Fg | Fune 21. 1764. 


JOHN SIB BALD Supplicant. 


The Lord Ordinary pronounced a decreet F adjudication, and refuſed a 


repreſentation againſt it, having died before the extra was figned by 
the clerk, or the abbreviate by his Lerdjhiþ; remit granted to ano- 
ther Lord to fign the abbreviate ; allow the decreet to be extracted, 


and the abbreviate recorded, though without the GO days. 


OHN SIBBALD fleſher and conveener of the trades in Coupar, ap- 
J plied to the court by an intimate petition, ſetting forth, That he 
had raiſed a ſummons of adjudication on two bills againſt John Camp- 
bell vintner in Coupar, and had, on the 6th of March laſt, obtained de- 
creet from Lord Edgefield Ordinary : That an adjudication, at the in- 


ſtance of another perſon, had been led againit Campbell on the gth 


March 1763, and the abbreviate of it duly recorded on the 19th of A- 


pril the e 


That Campbell, to diſappoint the petitioner of his part paſſu preference 
with the other acjudger, the year and day of whoſe adjudication was 


pan the point of expiring when the petitioner's. was decerned in, pre- 
ferred a repreſentation, praying the Lord Ordinary to recall the decreet, 
or at leaſt to ftop execution till he was heard on certain defences, ck 
his Lordſhip refuſed on the 10th of March. 

That, immediately upon this, the petitioner cauſed write out the ex- 
tract of f the decreet of adjudication, to be ſigned by the clerk, and the 
abbreviate to be ſigned. by the Lord Ordinary; ;. both which were pro- 


duced. 


That the Lord Ordinary bert died before ſigning the abbreviates, and 


the 60 days allowed for recording them being now elaj ed ſince the date of 
the decreet of adjudication, this application was nece{lury, that the petition- 
er's Pari paſſu preference with the firſt aqhudger might be ſecured to him, 
which he hoped the court would think reatonable, as it was not owing 
to the neglect of him, or his doers, that the abbreviate had not been re- 


corded in the ordinary time. He. the ereſore prayed their Lordſhips to 
5 remit 


2 6 <#6-dibrs. an 3 
— — * x 
— — try —— — 72 = 


JL: 
A 


— — <2 A A 
. m ̃ KAlFEl ! = FEISS 


[ 320 ] 


emit to any of their number, to ſign the abbreviate, to have the ſame 
effect as if his Lordſhip had been the pronouncer thereof himſelf, and 
to appoint the clerks of the bills ro receive and record it, as if it had been 
duly preſented to them within 60 days of the date of the decreet for that 
purpoſe; or to grant him ſuch other relief, to preſerve his preference, as 
their Lordſhips thould think juſt. 

* The Lords remitted to Lord Pitfour, in place of Lord Edgefield, 
with power to his Lordſhip to ſign the abbreviate, and to allow 
the decreet of adjudication to be extracted, and the abbreviate re- 
corded; reſerving all objections to any party having intereſt a- 
© gainſt the validity of the ſaid adjudication, and all anſwers to 
* ſuch objections, as accords.” J. M. 


Pet. D. Graeme. 


No. CXXXVIII. July 4. 1764. 
JOY CARRUTHERS, and others, 


AGAINST 


The Viſcount of STORMONT H and DAVID SCO of Scotſtarvit, his 


Commuillioner. | 


Action of removing diſmiſjed. 


PON the 29th of March 1763, a proceſs of removing was called 
before the ſheriff of Dumfries againſt the ſaid John Carruthers, 
and others, at the inſtance of Lord Stormonth and his commiſſioner, 
founded upon a warning faid to be executed on the 26th and 28th days 
of March 1702, charging them to remove from their arable lands at 
Candlemas, and their houſes and graſs at Whitſunday 1763. | 
In this proceſs, no further procedure took place till the 14th of April 
1763, when the purſuers procurator reſtricted the concluſion of removal 
to the term of Candlemas then next as to the arable land, and Whitſun- 
day thereafter as to the houſes and graſs; and craved decreet to take 
efect at theſe terms, in reſpect that, in virtue of the act of ſederunt 
anent removings, a libelled ſummons called in court 40 days before Whit- 
ſunday was equal to a warning in terms of the act of parliament. 
The tenants pleaded in defence, That, if the purſuers had brought an 
action upon the act of ſederunt, they ought to have libelled thereon. 
The ſheriff ſuſtained the defence, and aſſoilzied. | 
The purſuers preferred a bill of advocation ; which, being reported by 
the Lord Ordinary on the bills ex parte, the following interlocutor was 
pronounced: © The Lord Ordinary, after adviling » ith the Lords, refuſes 
this bill; but remits the cauſe to the ſheriff, with this inſtruction, that lie 
© repell the whole defences offered for the defenders,” 
The tenants reclaimed ; and in their petition inſiſted, that the proceſs 
was brought upon the act of parliament 1555, libelling upon warnings 


duly 


OS 


duty executed, and concluding for a removal at Candlemas and Whit- 
ſunday 1703 : And as it continued on that footing till the 14th of April 
1763, when the purſuers, for the firſt time, betook themſelves to the act 
of ſederunt I7 56, no decreet of removing could proceed upon it ; for 
that although it were competent to a purſuer, who lays his action firſt 
upon the ſtatute, afterwards to recur to the act of ſederunt, this change 
malt he notified to the defender at leaſt 40 days before the term of 
Whitſunday. 

Anſwered for the an It is not neceſſary, in order to found an 
action of removal upon the act of ſederunt, to libel thereon, more than 
it is neceflary, in an action of removal upon the act of Parliament, to li- 
bel upon that act. When an action is brought at the inſtance of a pro- 
prietor againſt his tenants to remove, they either know, or are preſumed 
to know, that he may follow out that action, either upon the ſtatute, or 
the act of ſederunt, as he thall think proper. This action then, having 
been called in court upon the 29th of March 1763, was a good founda- 
tion for a decreet of removing upon the act of ſederunt, even ſuppoſing 
that a calling of the action forty days before Whitſunday 1763 was ne- 
ceſſary in order to obtain a decreet of removing at Candlemas and Whit- 
ſunday 1764. 

* The Lords remitted to the Lord Ordinary to remit the cauſe to the 

* ſheriff, with this inſtruction, That he aſſoilzie the defenders, in 

l reſpect there was no proper action brought upon the act of ſedle- 

* runt 40 days, preceding Whittuncay 17623, for removing them at 

* Candlemas and. Whitſunday 1764. 


Act. Da Grazme. Alt. Armſironz. 
No. C XXXIX. | July 6. 1764. 
ROBERT HUNTER of London, merchant ; 
Againſt 


His Excellency AUGUSTUS Baron Count de Bothmar, "TY of 


his Majeſty the King of Denmark, for and on behalf of his Daniſh 
Mayjelty, and the Hon. Captain KEITH-STEIWART, and others. 


Nllegal cab, e has no effect. 


N 1761, the Maria, a Britiſh veſſel, Andrew Sinclair maſter, failed 
from Quebec with a car go for London. | 
The ſhip and cargo were the property of Robert Hunter merchant in 
| London, and were infured to the amount of L1800 by the Royal Ex- 
change company of inſurers, London. 
This veſlel, while proceeding on her voyage, was ; taken by a French 


privateer, called La Malice, upon the firſt of Novembe r 1761, and car- 


ried into Scarbeur, a port in Norway. 

Capt. Keith-Stewart, then commander of his Majeſty's ſhip the Ly nx, 
being on a cruiſe off the coaſt of Norway, entered the Daniſh port with 
his long-boat, retook the Maria after ſhe had been ſeven days in e 
lion of the French, and brought her into the * of Leith. 

8s Captain 
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Captain Stewart brought his action in the high court of admiralty for 
having it found, that the recapture was a lawful prize; and a proof be- 
ing led, the judge-admiral found it proved, that the ſhip La Malice of 
e . Captain Pierre Stourabount commander, did, upon the 2 3d 
of October Jaſt, ſail from the port of Dunkirk, to make war upon the 
King of Britain and his ſubjects, in virtue of a commiſſion from the 
French King; and that the ſaid privateer, when in proſecution of that 
purpoſe, did, upon the 1ſt of November current, two or three leagues 
off the Orkneys, make prize of the ſhip libelled, the Mary of London, 
Captain Sinclair maſter, bound from Quebec to London, loaded with 
whale-oil and whale-bone ; and that, upon her capture, the privateer 
ſent on board of her Elienne de Blois fecond captain, and ſix more of 
the Frenchmen, in order to take poſſeſſion of the ſaid ſhip Mary, which 
they accordingly did, and continued in poſſeſſion of ſaid ſhip for ſeven 
days; and that, upon the 7th or 8th day of November current, the 
purſuer, Captain Keith-Stewart, did take and make prize of the ſaid 
ſhip the Mary and her cargo, off the coaſt of Norway; and that he 
then found her in the poſſeſſion of the ſaid Frenchmen ; therefore ad- 
judged and declared one-eighth part of the ſaid ſhip and cargo to be- 
© long to the ſaid Captain Stewart, as lawful prize made by him, to be 
8. „ diſpoſed of conform to his commiſſion and inſtructions, and agreeable 

* to the laws and acts of parliament. 

Captain Stewart, upon obtaining this decree, appointed David Lock 
and Alexander Ogilvie merchants in Leith, to be agents. for the Prize, 
who accordingly diſpoſed of the ſhip and cargo. 

The King of Denmark having complained of the recapture as a vio- 
lation of the neutrality ſubſiſting between the two kingdoms, Captain 
Stewart, after being called upon to anſwer for his conduct, was diſmiſ- 
ſed from his Majeſty's ſervice ; but was ſoon thereafter reſtored to his 
employment at the defire of kis Daniſh Majeſty, who, by his ambaſſador, 
declared, that he was ſatisfied with reſpect to the inſult, by the diſmiſ- 
ſion of Captain Stewart. 

Robert Hunter, for himſelf, and as truſtee for the Royal Exchange 
Inſurance Company, brought his action in the high court of admiralty 
againſt Captain Stewart and Meſſrs Loch and Ogilvie, for recovery of 
parts of the produce of the cargo; but Captain Stewart, being deſirous 
of making every reparation in his power, repreſented the ilegality of the 
capture, in violation of the territorial juriſdiction of the King of Den- 
mark; and therefore inſiſted, that Robert Hunter could have no right 
to recover any part of the cargo. 

This plea notwithſtanding, the judge-admiral * found David Loch and 
Alexander Ogilvy liable, jointly and feverally, in payment to the pur- 
ſuer or his factors for ſeven- eight parts of the balance of the ſhip and 

cargo in their hands, amounting to L. 2020: 8: 115 Sterling, with in- 
* tereſt thereof from the time that they got payment of the price from 
the purchaſers, until payment; the purſuer, before extracting, finding 
4 caution to repeat the faid ſum to the defenders, in caſe the ſaid ſhip or 
| cargo, or their value, ſbould be. evided from them by. any future 


claim.“ 
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Captain Stewart and MefIrs Loch and Ogilvy brought a reduction of 
the two decrees of the judge-admiral, and likewiſe an action of multi- 
ple-poinding, in which they called all parties having intereſt, particularly 
his Majeſty the King of Denmark, the officers and mariners of the 
French privateer, Robert Hunter, and the directors and company of the 
Royal exchange Inſurance. | 

Theſe actions having been conjoined ob contingentiam, it was pleaded 
for Baron Count de Bothmar, on behalf of his Daniſh Majeſty, That the 


_ recapture being illegal, becauſe contrary io the law of nations, and the 


articular rights and privileges of the crown of Denmark, no right 
could poſſibly accrue from that act, either to the former owners, or to 
thoſe by whom ſhe was retaken. That the decrees of the court of ad- 
miralty ought therefore to be ſet aſide, and the value of the ſhip and 
cargo reftored to the king of Denmark, from under whoſe protection 
they had been thus illegally removed. 

Anſwered for Robert Hunter: 1, Suppoſing the ſhip and cargo 
had been a lawful prize in poſſeſſion of the French privateer, and under 
the protection of the King of Denmark; yet when this ſhip and cargo 
were brought to Great Britain, the owners had a re! wvindicatio, and 
might recover their property, becauſe the owners of the French priva- 
teer, being enemies, could not appear to claim any right ; and the King 
of Denmark, having received ſatisfaction for the inſult committed by 
Captain Keith, had no further intereſt in the matter. 

240, Although the King of Denmark might have been entitled to com- 
plain of the inſult committed againſt his crown and dignity, by Captain 
Stewart's taking, within his dominions, a ſhip belonging to a ſubject of 
the French King, then at war with Britain ; yet he can have no title, 


now that peace is reſtored, and a definitive treaty has been ratified, with- 


out any mention being therein made of this prize, or the property there- 
of, to inſiſt, that the ſhip and cargo, or the value thereof, ſhould be de- 
livered up to him. ; 

Replied ; The condemnation of the ſhip and cargo was illegal, be- 
cauſe the capture was made in a harbour belonging to the King of Den- 
mark ; and, unleſs the proprietors can juſtify that capture, they can in 
no event recover any part of the value; and, although his Daniſh Ma- 
jeſty had received ſatisfaction in ſo far as regarded Captain Stewart per- 
ſonally, he was ſtill intitled to have the ſhip and cargo reſtored, as ha- 
ving been illegally ſeized within his juriſdiction. | 

240, The King of Denmark not being a party to the definitive treaty 
of peace concluded with France in 1763, his right of reſtitution could 
not in any degree be affected by that treaty. If Captain Stewart's ſei- 
zure of the ſhip in a Daniſh port in 1761 was illegal and unwarrantable, 
it cannot be juſtified by the treaty of peace made two years after. 

© The Lords reduced both the decrees of the judge-admiral, and pre- 

© ferred Baron Count de Bothmar, as miniſter of the King of Den- 
mark, to the ſums in the hands of the raiſers of the multiple- 
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942 Ü No. CXL. 


TELE 


— — ene 


— 43þ oooh at, 
— ä man, 


PCC 
be r 8 FEY - 5 
= as 2 SO 
J Root > OG. 


* rr 
Ek 


JR : 
— ** 


3 2 x 
8 . 
8 


n W * — 

* a": * N =" $4 * r * 
D 7 SF I 5 2 2 IM 

2 * Lag =. 3 2 -— = * 7 7 - 4 — ** rr 


ws. 
— 
- 


No. CAL. | July 24. 1764. 


MARGARET LAURIE and ANDREW SLOAN-LAURIE 


her Huſhand, 
Againft 
ALEXANDER SPALDING of Holm. 


Fntail rejtraming the power of alienation implied by a reference to ang. 
ther deed of entail. 


IN. 1727, W ber "WES executed an entail of his lands of Red-Caſtle 
in ur of himſelf and his wife for her life- rent uſe, and to the 
Heirs of his own body in fee; whom failing, to James Laurie of Skel- 


don his nephew, and ſeveral other ſubſtitutes therein mentioned. 


This entail contained prohibitory and irritant clauſes, reſtraining the 
heirs from alienating or incumbering the eſtate; and a proviſo, that 
James Laurie, upon the ſucceſſion's opening to him, ſhould be obliged 
to convey to the next heir of entail his own proper eſtate of Skeldon. 

Walter Laurie, having thereafter purchaſed the lands of Bargatan and 
Airds, he executed an entail of theſe lands under the ſame limitations as 
in the firſt entail : But the nomination of heirs was ſomewhat different ; 


for he expreſsly excluded his nephew Alexander, who had been called to 
the ſucceſſion by the former deed, and the heirs-male of his nephew; 


and the daughters of his brother Thomas. though named in the firſt en- 
tail, were not mentioned in the laſt, 
Both entails were duly recorded in the regiſter of tailzies. 
In 1740, Walter Laurie purchaſcd the lands cf Ervies. The conv ey- 
ances from Robert and Agnes Glendinning, the ſellers, were taken to 
_the ſaid Mr Walter Laurie and his heirs of tailzic, under the reſtriction 
in the diſpoſition of tailzie granted by him to 12 other lands and eſ- 
* tate, or to his aſſigns heritably and irredeemably.“ 


Walter Laurie died without iſſue, and was ſucceeded by James Lau- 


rie his nephew, who was both heir of line and of proviſion. 

In 1742, James Laurie brought an action for. ſetting aſide the two 
entails before recited as incongruous and inconſiſtent, and to have it 
ſound that the lands of Ervies. did not fall under the pr ohibitions and 1r- 
ritances of either of theſe entails, but might be taken up in fee ſimple. 

Margaret Laurie, the next heir of entail, and her 8's brought 


another action, inſiſting that James Laurie ſhould be obliged to compleay 


his titles to the lands of Red-Caſtle and Bargatan, under the two deeds 
of entail before recited ; and to have it found and declared, that the lands 
of Ervies ſhould be ſubjected to the limitations and proviſions contained 
in the ſaid entails; and that he ſhould be ordained to convey. his. own 
eſtate of Skeldon to the ſaid Margaret, the next heir of entail, in terms 
of the foreſaid ſettlements. 

Upon the 12th of January 1743, the court found, that "MOD Lau- 


rie was obliged to denude himſelf of the lands of Skddon in favour of 


Margaret 
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Margaret Laurie; and, in the action at James Laurie's inſtance, they, 


by another interlocutor in February 1743, © repelled the reaſons of re- 


* duction, viz. that there may be an incompatibility in the after ſucceſ- 
* ſion between the ſeries of heirs called by the entail of the lands of Red- 
* Caſtle and that of Bargatan, Airds, and others, and found the ſame not 
relevant to ſet aſide the deeds ; reſerving to all concerned to diſpute the 
import and conſequences of theſe deeds, when the event ſhould hap- 
pen in which ſuch diſpute may ariſe. And, with reſpect to James Lau- 
rie being at liberty to make up titles as heir of line, without ſubjecting 


* himſelf to the prohibitive, irritant, and reſolutive clauſes, found the 


* declarator repeated and inſiſted in was incompetent and inept, as aſk- 
ing advice and directions from the Lords; and diſmiſſed the ſame.” 


Upon the 3oth of July 1743, James Laurie made up a title to the 


lands of Ervies, by a ſervice in the uſual form fanguam legitimus ef yhro- 


hinquior baeres of his uncle Walter. | 
Upon the 20th of June 1744, the court found, That Mr Walter Lau- 


* rie, by taking a diſpoſition from Lady Parton and her ſon, (Agnes and 
Robert Glendinning), in the year 1740, to the lands therein contain- 


* ed, (i. e. the lands of Ervies), under the reſtriction therein mentioned, 


intended that the defender, (i. e. James Laurie), who was his heir, 
* ſhould poſſeſs. the ſame under all the reſtrictions, limitations, and clau- 
© ſes irritant and reſolutive, that affected the tailzied eſtate of Bargatan ; 
but found the action not competent to the purſuer, (7. e. Margaret Lau- 
* rie), to compel the defender to make up his title to the lands contained 
in the diſpoſition, under ſuch reſtriction.” | 

Upon the 25th- of February 1745, James Laurie compleated his titles 
to the two-entailed. eſtates of Red-Caſtle and Bargatan, by a ſervice fan- 
quam proximus et legitimus haeres inaſculus et talliae et provifionis to his 
uncle Walter in theſe lands, under all the limitations of the entail. 

Of the ſame date, a ſeparate title was made up to the lands of Ervies, 
by a ſervice as neareſt and lawful heir-male and of line to the faid Wal- 
ter Laurie, and alſo heir of proviſion to him in the lands of Ervies; and, 
in this ſervice the limitations in the ſecond deed of entail before recited 
were engroſſed; to which was ſubjoined the following proviſo : Sub hac 
* proteitatione, quod non obſtan. dict. prazientis clamei et ſervitii deſuper 
* ſequen. quod nihilominus licitum et legitimum crit, dict. Jacobo Lau- 
rie, terras praedict. diſpoſitione, per dict. dominam Parton, concels. 
impugnare, quaſi ſub dict. diſpoſitione talliae non cadentes,” 

Upon the 25th of February 1755, James Laurie took infeftment in 
the lands of Ervies, upon the precept contained in Glendinning's diſpoſi- 
tion to his uncle, to which he had right in virtue of his genera! ſervice 
as heir of line in 1743. 

In May 175 5, James Laurie ſold the lands of Ervies to Alexander 
Spalding of Holm, who immediately entered into the poſſeſſion, which 
he continued without challenge, till after the death of the ſaid James 
Laurie in 1757, when an action was brought at the inſtance of Marga- 
ret Laurie and her huſband for ſetting aſide the purchaſe, 

Pleaded for the purſuers: 1779, As, by the diſpoſition to Walter: Lau- 
rie from the former proprietors, the lands were conveyed to him and his 


heirs 
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heirs of tailzie, under the reſtriction in the diſpoſition of talzie granted 
by him of his other lands and eſtate, it was not in the power of James 
Laurie, who could only take under the entail, to fell them contrary to 
the prohibition of that entail ; and the court accordingly found, in June 
1744, that Walter Laurie intended that his heirs ſhould poſſeſs the lands 
of Ervies under all the reſtrictions, limitations, and clauſes irritant and 
reſolutive, that affected the tailzied eſtate of Bargatan. 
2d, The right of Walter Laurie to the lands of Ervies remaining per- 
ſonal at his death, and deſcendible to his heirs of entail in his other lands 
and eſtate, James Laurie's general ſervice in 1743, as heir of line to his 
uncle, and infeftment following thereon, could not carry this perſonal 
right, which ſtood limited to a different ſeries of heirs; and as, by the 
ſubſequent ſervice in 1745, the right to theſe lands was taken up under 
all the limitations of the entail, ſo the ſubſequent device of James Lau- 
rie, in taking infeftment, as in fee ſimple, was highly fraudulent: That 
infeftment was void, as without a warrant, being to James Laurie, his 
heirs and aſſignees; whereas, the ſervice of 1745 was to him as heir of 
entail and proviſion, ſecundum diſpgſitionem per Agnetam Glendinning, un- 
der all the reſtrictions of his uncle's entail. James Laurie's right re- 
mained therefore merely perſonal, for want of an infeftment upon his 
ſervice in 1745 ; and every condition and limitation attending ſuch per- 
ſonal right muſt accompany the aſſignment thereof to the defender, a- 
greeably to the deciſion of the 11th May 1733, Stewart againſt the cre- 
ditors of Sir Robert Denholm. | | 
Anſwered for the defender: Entails can have no force againſt credi- 
tors or purchaſers, unleſs they are recorded in terms of the act 1685; 
and whatever effect the words of the conveyance from the Glendinnings 
might have to divert the ſucceſſion from the heir at law, no entail was 
thereby created. There was no act or deed under the hand of the ſup- 
poſed maker of the entail, nor any evidence of his intention, but a general 
reference to one deed of tailzie, when two deeds had been executed ſo 
entirely different, that the ſucceſſion of the two eſtates thereby ſettled 
might probably divide in a very few years; and to one reſtriction, 
though theſe deeds contained many reſtrictions. However informal, 
therefore, the ſervice as heir of line may be ſuppoſed, the defenders muſt 
have the benefit of the other title made up by James Laurie as heir of 
proviſion, under which he could be ſubjected to none of the limitations 
of Mr Walter Laurie's entail ; becauſe the repetition of theſe limitations, 
in reference to other deeds, was a matter of mere form, and qualified 
with an expreſs proviſo and proteſtation, That the heir ſhould be at li- 
© berty to impugu or contend, that the lands in queſtion were not ſub- 
* jected to any entail;' and therefore the nature of this entail was not, 
nor could poſſibly be altered by this act; much leſs could it affect a pur- 
chaſer, as it entered no record, and was in fact unknown, till diſcovered 
in the courſe of the action. | | 
The caſe of Sir Robert Denholm does not apply; for, 1%, The de- 
fender did not purchaſe upon the faith of a perſonal deed uncompleated 
by infeftment. James Laurie was infeft in the lands ſeveral months be- 
fore the purchaſe, . in virtue of the precept contained in Glendinning's 
giſpoſition, to which he had right by his general ſervice as heir of line 
| AQ 


Ek 
to his uncle in 1743; and it can make no difference, though this gene- 
ral ſervice is challenged as erroneous upon an inveſtigation of facts and 
circumſtances unknown to the purchaſer, who treated upon the faith of 
no other title but this infeftment upon record, which contained no limi- 
| tations, 240, The perſonal deed in that caſe was an entail executed in | 
the ſtricteſt form, containing all the uſual prohibitions de non alienando et | 
contrahendo debitum, without any uncertainty or general reference, as in 
the preſent caſe ; and the queſtion was with a creditor, an agent for the 
family, who moſt fraudulently made up the titles to the eſtate in favour 
of an excluded heir, omitting the limitations of the entail, on purpoſe 
to ſecure his own debt ; and this fraud alone deſtroyed every pretence of 
a bona fides. tio, If the diſpoſition from Glendinning to Mr Walter 
Laurie had contained all the prohibitions of an entail, inſerted at full 
length, and at his own defire, it might probably be deemed a deed of 
entail, ſo far as to affect a creditor or purchaſer contracting only upon 
the faith thereof. But this perſonal deed contained no limitation or con- 
dition whatever. It had not the form, ſtile, or appearance of an entail-- 
it could not have been entered into the record of tailzies, nor have had 
any effect or operation even as to the courſe of ſucceſſion, without a pre- | 
vious action againſt the heir in poſſeſſion; and therefore,, in the preſent | 
ueſtion, it can, in its utmoſt extent, only be conſidered as a deſtination 
of ſucceſſion, founded on the preſumed intention of the owner of the 


lands, but can never create a limitation on property. 
, The Lords ſuſtained the reaſons of reduction, and reduced, decern- 


- — w- mn qe _ 


ed, and declared.” A. w. 
[ This affirmed upon. appeal. ] | | 
Act. Advocatus et MH Queen. Alt. Monigomery et Dundas. | 
Jo. CXLI. | July 24. 1764. 
The REAL CREDITORS, 
Againſt 


The perſonal creditors of ON GIL LESPIE. 
Competition between real and perſonal creditors. 


PON the 10th of September 1720, Mary Young, proprietor of tlie 
lands of Greenhill, with . conſent of Alexander Renton her hut- 
band, granted an heritable bond to John Gilleſpie, for infefting him in 
an annualrent correſponding to the principal ſum of L.333:6:8. 
In 1721, the faid Mary Young, and her huſband granted another ſecu- 
rity of the like nature to Gilleſpie, for infefting him in an annualrent 
correſponding to the principal ſum of 2000 merks. 
Upon theſe two bonds Gilleſpie was duly infeft. | 
In November 1723, Gilleſpie obtained an adjudication upon theſe two 


bonds. againſt Mary Young and her huſband, adjudging their ſeveral 
rights 
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rights and intereſt in the lands of Greenhill, for the accumulated ſum of 
L. 8906: 6: 8; but no charter or infeftment followed upon this adju- 
dication. 

Several other bonds were afterwards granted by Mary young to Gil- 
leſpie; and, upon the 15th of December 1732, her huſband being then 
abroad, ihe fold the lands of Greenhill to him at the price of 19,600 
merks, out of which he was allowed retention of 14000 merks as the a- 
mount of the debt due to him. | . 

Gilleſpie was infeft upon the diſpoſition of fale, and entered into poſ- 
ſeſſion ; but Renton the huſband, having returned to this country, he, 
in 1742, brought a reduction of the ſale in his wife's name, upon the 


head of facility, fraud, and leſion. 


This proceſs was carried on very flowly for ſome years. 
During the dependence, Gilleſpie granted two heritable bonds o- 
ver theſe lands of Greenhill, one upon the 28th of May 1746, to An- 
drew Waugh, for L. 400 Sterling; and another upon the 21ſt of Febru- 
ary 1749, to James Fleeming, for 4000 merks. Upon theſe bonds in- 
feltment followed. 

Cilleſpie having likewiſe contracted ſundry perſonal debts, he, in the 
year 1752, executed a truſt-diſpoſition of the lands of Greenhill to John 
Smith writer to the ſignet, for behoof of his creditors; and Mr Smith 
having been infeft upon this diſpoſition, the lands were expoſed to ſale 
by public roup, and purchaſed by James M Harg at the price of 30,000 
merks. WV 

No procedure had taken place in Mary Young's proceſs of reduction 
from the ſecond of February 1748; but in the year 1756, after her own 
and her huſband's death, it was wakened by Mr Michael Menzies advo- 
cate, as truſtee for her children; and a proof having been allowed, Mr 
Menzies prevailed, and, in June 1759, obtained an interlocutor, where- 
by the court © found the reaſons of reduction of fraud and circumven- 
* tion relevant and proven ; and therefore reduced the diſpoſition grant- 
* ed by Mary Young to John Gilleſpie, and infeftment following there- 
© on; and decerned accordingly.” | 

Againſt this interlocutor, M*Harg the purchaſer, and the creditors of 
Gilleſpie, preferred a petition, in which it was ſtrenuouſly inſiſted, for 
the real creditors, That, as they had contracted with him upon the faith 
of the records, they ought not to be hurt by the antecedent fraud and 
circumvention uſed by Gilleſpie in procuring the diſpoſition from Mary 
Young. But this petition was refuſed, and the court adhered to their 


former interlocutor. | | 


The ſale to Gilleſpie being thus reduced, the ſums due to him on his 
heritable bonds and adjudications were aſcertained, by interlocutors of 
the court, to amount, at Martinmas 1756, to L. 6758: 7: 6 Scots; upon 
which a debate enſued betwixt his heritable and perſonal credirors. Ihe 
former inſiſted for a preference in virtue of their heritable bonds; the 
latter contended, That, as Gilleſpie's diſpoſition was totally reduced, the 


heritable bonds were granted a non habenle, and all the creditors fell :© 


be ranked par: paſſu. IVIu I 8 
Pleaded for the real creditors: 199, The diſpoſition by Mary Young 
to Gilleſpie, though reduced at the inſtance of the truſtee for her chil- 
| dren 
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dren, muſt ſtill ſubſiſt as a ſecurity for the debts due to him out of the 
eſtate, and of conſequence the infeftments granted by him to his real 
creditors muſt afford them a preference. The only effect of the reduc- 
tion, which proceeded upon the inequality of the bargain, Was to give 
the former proprietor a preferable right to the lands, and to ſet aſide the 
diſpoſition ſo far as it interfered with that right. But it was not the in- 
tention either of the proceſs or of the court, to reduce the diſpoſition any 

further than the purſuer's intereſt was concerned. With reſpect to every 
other perſon, the deed reduced muſt be conſidered as effectual. This 
takes place in reductions ex capite inhibitionis, or ex capite lefi, and even 
in reductions and improbations; and there is no diſtinction with reſ- 
pect to reductions, upon the head of facility, leſion, and circumvention. 
On the contrary, the court has, in ſuch caſes, been in the practice of re- 
ſerving difpoſttions ſet aſide upon theſe grounds as a ſecurity to the diſ- 
ponee for the ſums which he had actually advanced. It was ſo deter- 
mined in the caſe of Irvine of Cove, 19th July 1751. 

240, The heritable bonds granted by Gilleſpie, and the infeftment 
following thereon, implied a conveyance of every right which ſtood in 
his perſon ; for it is an. eſtabliſhed point, that a deed may be effectual to 
carry rights which are not ſpecially mentioned in it, and the law does not 
ſo much regard the words and the form of the deed, as the purpoſe and 
intention of it. See 24th July 1610, Sheriff of Tiviotdale ; 5th Decem- 
ber 1665, Beg againſt Beg; 2d July. 1667, Sinclair againſt Coupar ; 
3d January 1699, Muir againſt Fullarton ; 19th December 15710, Col. 
Frſkine againſt Hamilron ; and 4th February 1726, New College of St 
Andrew's againſt Sir Alexander Anſtruther's creditors, | 

Anſwered for the perſonal creditors : Imo, It is unneceſſary to inquire 
what judgment might have been pronounced, if Gilleſpie, or thoſe in his 
right, had inſiſted for a reſervation ſimilar to that in the cafe of Irvine 
of Cove. It is ſufficient that no ſuch judgment was pronounced in the 
preſent caſe ; and as, by the decree of the court, the diſpoſition to Gil- 

leſpie, and the infeftment following thereon, * were declared to have - 
been from the beginning, to be now, and in all time coming, void 
* and null, and of no avail, force, ſtrength, nor elect, and to make no 
faith in judgment, nor outwith the fame, in time coming z* ſo, upon 
the plaineſt principles of law, the rights communicated by him to his cre- 
ditors muſt fall of conſequence. Beſides, though Gilleipie had, during 
the pendency of the reduction, inſiſted that his right to the lands ſhould 
be ſuſtained” as a ſecurity. for the ſums due to him, the court would not 
have ſuſtained: ir to that effect; for, in the / place, he had no intereſt 
to make the demand, being already fully ſecured by the former infeft- 
ments in his perſon ; and, in the next place, as, long before the decree 
of reduction, he had conveyed his eſtate to à truſtee for the behoof of 
his whole creditors, there was thereby a jus quacſitum to every one of 
them; and therefore, whatever the court might have done, if the que- 
ſtion had been ſolely betwixt Gilleſpie himſelf and the purſuer of the 
reduction, it would not have interpoied ex nolili icio, when - perſons 
having an inicr-t could ſhow that they might be hurt by ſuch interpo- 
fition : . a material cireumſtance in this cafe, that none of the 
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1 wtmioney now in queſtion was advanced by Gilleſpie upon the faith of the de 
{i right of property which he got from Mary Young ; but was all advan- bu 
il ced long before that period upon other ſecurities. In queſtions of this pr 
1 kind, -it makes a material difference, whether the party was, ab ante, pl 
1 creditor upon another account, or whether his jus crediti ariſes from mo- nc 
i ney advanced upon the faith of the right brought under challenge. In m 
\ the laſt caſe, a defender may be entitled to inſiſt to be put in fatu gus by 
9 by the purſuer's reſtoring to him whatever was advanced in conſequence Li 
7 of the tranſaction; and, if he runs any riſk of loſing, the court will, ex | 
9 aequitate, give him relief by ſuſtaining the deed challenged as a ſecurity ca 
% for the money ſo advanced. But, where the money was not given upon ef 
1 the faith of the deed challenged, but was, ab ante, lent upon the faith CC 
i of the party himſelf, or upon any other ſecurity, it ought to remain up- 0 
id on that ſecurity ; and there is no ground in equity for giving any farther 0 
| r elief. | pl 
4 The caſe of a reduction ex capite inhibitionis does not apply; becauſe il 
bl ſuch reduction, in its own nature, can go no further than to impower of 
J the creditor to affect the ſubject. When his debt is ſatisfied, the right ic 
4 of the diſponee ſtands firm to all intents and purpoſes. In like manner, a J 
= decreet of certification, in an improbation which proceeds only upon a il 
a fiction of law, does, in its own nature, go no further than to ſecure the g 
. intereſt of the purſuer; and it may therefore ſubſiſt in the perſon of the de- & 
A fender for any other purpoſe where the purſuer's intereſt is not affected. | 
"ij But, where a deed is actually improved upon a proof of the forgery, it 
. never can ſtand in the perſon of the defender for any purpoſe whatever; 
. nor can he found upon it even in a queſtion with third parties, with 
l whom the purſuer in the improbation has no concern. | 
. As to the caſe of a reduction ex capite lecti, it tends to ſupport the = 
il plea of the perſonal creditors ; for, although ſuch action can only be pur- 
[ ſued by the heir, or thoſe in his right, and ſo is not competent to the 8 


creditors of the defunct; yet, after the deed has been reduced by the 
heir, it will be competent to the creditors to take the benefit of it, and 
attach the ſubjects that fell under the diſpoſition reduced; and, by the 
ſame rule, altho* the creditors of John Gilleſpie could not have inſiſted 
in the reduction of Mary Young's diſpoſition to Gilleſpie, yet, now that 
it is reduced, they certainly are intitled to avail themſelves of it. | 
240, The two heritable bonds granted by Gilleſpie cannot imply a 
conveyance of the infeftments of annualren: that ſtood in his perſon. 
It is certain, that Gilleſpie never intended to convey theſe infeftments to 
his creditors. He conſidered himſelf as abſolute proprietor at the time, 
and in that character he granted to them the two heritable bonds in que- 
ſtion. But, even theugh his intention had been ever ſo clear, it was not 
carried into execution habil: modo, The infeſtments which he gave to 
Meſſrs Waugh and Fleming can have no ſtronger effect than if he had 
infeſt them expreſsly in an annualrent to be uplifted out of the annual- 
rents that ſubſiſted in his own perſon. Now, altho' Gilleſpie might have 
conveyed theſe annualrents to his creditors, to be holden either of him- 
ſelf or his ſuperiors, yet it is clear that an infeftment of annualrent in 
theſe infeftments of annualrent could veſt nothing real. A full and 
abſolute diſpoſition, by which the diſponer is totally denuded, may in- 
deed 
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deed imply a conveyance of every inferior right that was in his perſon; 
but it will not thence follow, that, where a perſon, in the character of 
proprietor, grants an inferior right out of the lands, ſuch grant will im- 
ply a conveyance of every other inferior right in his perſon. If he has 
not denuded himſelf of thefe other rights Habili modo, they will ſtill re- 
main with him, and may be afterwards conveyed by him, or carried off 
by legal diligence. See 18th March 1631, Laird of Clackmannan againſt 
Laird of Allardice. 1 | 
The deciſions founded on by the real creditors do not apply. In the 
caſe of the ſheriff of Tiviotdale, the right under which the party claim- 
ecl was an abſolute right of property, and was therefore juſtly found to 
comprehend a right of reverſion. In the cafe of Beg, there was like- 
wiſe an abſolute right of liferent granted; and, in the caſe Sinclair againſt- 
Coupar, an aſſignation to maills and duties in all time coming was very 
properly found to imply an obligation to grant a formal-conveyance of 
the lands; : becauſe nothing elſe than a right of property could be meant 
or intended by it. The other caſes proceeded entirely upon a miſtaken 
idea, (which was underſtood to be the law, until it was corrected by the 
judgment of the court in the caſe of Bell of Blacket-houſe againſt Gart- 
ſhore in 1737, ) that a ſimple conveyance was ſufficient to denude the 
granter, if his right was only perſonal. None of theſe deciſions, there- 
tore, apply to the preſent caſe. 
II be Lords preferred the real creditors. * 


For the real creditors, Johnen. For the perſona! creditors, igt et M. Qucen. 


No. CXLII. . July 24. 1764. 


Sir ROBERT ANSTRUT HER Baronet, and ROBERT VWADDEFL. 
conjunct principal Clerks to the bills, 


Againſt : 
CHARLES INGLIS Depute Clerk to the bills; | 
Summary application. 


IR Robert Anſtruther and Mr Waddel preferred a petition to the 
court, which prayed: their Lordſhips to take the caſe under their im- 
mediate conſideration, and to appoint the ſaid Charles Inglis (a member, 
of court) to put in his. anſwers to the petition againſt ſuch day as their 
Lordſhips ſhould think proper; and, upon the merits of the queſtion it- 
teli,- to find, That the petitioners were intitled to. diſcharge the duties of 
their office perſonally, and that Mr Inglis, as depute-clerk, is only: 
intitled to be affiſtant and ſubfervient to them in ſuch branches of the 
buſineſs of that office as: they ſhould pleaſe to commit to him, ex- 
cepting in the caſe of their abſence; and, as a conſequence of the pre- 
Muſes, that the petitioners are intitled to take into their own cuſtody and 
keeping, in an office which they had prepared for that purpoſe, the whole 
| 2 books 


1 


books, records, bonds of cautionry, conſigned money, &c.; and there. 
fore to ordain Mr Inglis to ſurrender and deliver up theſe to the peti- 
tioners on inventary, or otherwiſe, as their Lordſhips ſhould judge 
proper. 

This petition having been ordained to be 8 Mr Inglis did ac- 
cordingly put in anſwers, afſerting, That the view of the petitioners, in 


this application, was to deprive him of ſeveral fees which had been un- 


derſtood from time immemorial to be the proper fees of the depute-clerk; 
and infiſting that he had right to oſſiciate in the ſame manner, and to re- 
ceive the ſame fees which he and his predeceſſors were in uſe to do, ſub. 
mitting, at the fame time, to the court, that a queſtion of this kind was 


more properly the ſubject of a declaratory action than of a ſummary 


application. 
* The Lords found the petition not competent; and therefore diſmiſ- 
* ſed the ſame; reſerving to the petitioners to infiſt againſt the re- 
* ſpondent in a declarator or reduction; and reſerving to the reſpon- 


* dent his defences againſt the lame, as accords. J. M. 
Act. Locthart. | Alt. M. 9 wee. 55 
No. CXLIII. 3 July 26. 1764. 
Hearing in preſence. 


The DUTCHESS of DOUGLAS, 
Againſt 
WALTER SCOT Merchant in Leith. | 


Creditor by heritable bond preferred to a prior creditor by adjudication who 


7204s in mora. 


N the 27th W 1747, Henry Ogle obtained againſt Lord 
Cranſton an adjudication of his Lordſhip's lands of Crailing, 
holding of the crown, and of the lands of Wauchope, holding of the late 
Duke of Douglas. 
Ogle raiſed a horning on the 1 th of April thereafter, which he execu- 
ted againſt the Duke on the 2 1ſt of the ſame month; and having aſlign- 
ed his debt and diligence to Richard Grieve, a proceſs of mails and du- 


ties was brought by him in Auguſt, in which a an interlocutor was pro- 


nounced in December following. 

The Duke of Douglas adjudged the above lands on the 21ſt July that 
ſame year; but took no other ſtep. 

On the 29th May 1750, Lord Cranſton granted an heritable bond to 


Walter Scot on the lands of Wauchope, upon which he was infeft on the 


8th June thereafter. 


In 


* 


1313 


In 1753, anotlier creditor having inſiſted in a ranking and ſale of thie 
iands of Wauchope, a competition enſued between the Dutcheſs of Dou- 
glas, who had right to the Duke's adjudication, by diſpoſition from his 
Grace, and Mr Scot. 

The Lord Ordinary having preferred the Dutcheſs, Mr Scot reclaim- 
ed; and, as the caſe ſeemed to be of great importance in point of prece- 
dent, the court ordered it to be heard in preſence. 

Pleaded for Mr Scot : All queſtions as to land-rights muſt be decided 
upon feudal principles, nulla ſaſina, nulla terra. The original infeftment 
conſtitutes the firſt real right, which veſts the property : The renewal of 
that in the perſon of the heir, purchaſer, or creditor, transfers it ; for the 
proprietor cannot be diveſted, but in ſo far as another perſon is veſted ; 
conſequently, in all ſuch competitions, the firſt compleat feudal right 
gives the preference ; ſo that the ſecoad diſponee, with the firſt infeft- 
ment, is preferable to the firſt diſponee with the ſecond infeftment, how- 
ever culpable the common author may be. The ſame principle muſt al- 
ſo hold in competitions between adjudgers who are diſponees by act of 
the law, and diſponees by act of the debtor ; and, upon that principle, 
the ſecurity of the records depends. 
| That an adjudication, even with a charge, does not diveſt the debtor, 

is inconteſtible; it does not make the adjudger vaſſal, but the caſualties 
of ſuperiority continue to fall as before; Dirl. tit. Compriſing Stair lib. 
2. tit. 3. $ 39. It does not afford a title to purſue a removing, or other 
real action; 25th March 1626, Lockhart : It does not exclude the terce 
or courteſy, nor, e contra, does it intitle the wife or huſband of the ad- 
judger to a terce or courteſy of the lands adjudged ; Stair, lib. 2. tit. 6. 
ſect. 17. It does not require a ſpecial ſervice : In ſhort, till infeftment fol- 
lows, it is but a perſonal incompleat right ; and ſuch being the ſituation 
of the Duke's adjudication, Mr Scot ought to be preferred, on account 
of his having acquired the firſt compleat real right. | 
Anſwered for the Dutcheſs : She is preferable, „i, becauſe it is an e- 
ſtabliſhed principle, that legal diligence cannot be diſappointed by volun- 
tary deeds of the debtor ; were it otherwiſe, all legal diligence might be 
diſappointed, as voluntary alienations are much ſooner executed than at- 
tachment by proceſs at law. Hence, a creditor, who proceeds to affect 
his debtor's ſubje&s by a proceſs of adjudication, or uſing an arreſtment, 
cannot be hurt by any dced of the debtor's; and it required the force 
of a ſtatute to limit the effect of the litigioſity occaſioned by the dili- 
gence laſt mentioned to five years. Upon the ſame principle does inhi- 
bition reſtrain the debtor ; and the only difference between it and the 
other diligences is, that, in it, the prohibition to alienate is expreſſed, in 
them, it is only implied, which is perhaps the reaſon why the litigioſity 
created by it laſts longer. 

This principle received the ſanction of ſtatute-law, by the act 1621, 
cap. 18. which, inter alia, provides againſt bankrupts making any volun- 
* tary payment or right to any perſon in defraud of the lawful, and 
* more timely diligence of another creditor, having ſerved inhibition, 
* or uſed horning, arreſtment, compriſing, or other lawful means, duly 
to affect the dyvour's lands, &c. And by the act 1672, which intro- 
duced adjudications in place of appriſings, it is declared, That the ad- 
| | judger 
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judger ſhall be in the ſame ſituation after citation in this proceſs of ad- 
? Judication, as if appriſing were led of the lands at the time, and a charge 
* given to the ſuperior thereon; which the Dutcheſs, as ſhe has a decreet 
of adjudication, mentions, only to ſhow the length-ſtatute-law has car. 
ried this matter of litigioſity. But there is a material difference between 
the litigioſity created by a decreet of adjudication, and that created by ; 
the citation only, or by the other diligences enumerated in the act; be- 
cauſe theſe do not appear in any record, that does from the regiſter of 
abbreviates ; which affords a good anſwer to Mr Scot's argument from , 
the alledged danger to the ſecurity of the records, in caſe he ſhould not 1 
be preferred. | } 
The Dutcheſs does not pretend, that the effect of litigioſity, even upon 
record, will debar one who had eontracted with the debtor before the 0 
proceſs of adjudication from uſing the right that was in him ab ante, and 4 
compleating it by executing a procuratory or precept without any act or 0 
deed of the debtor, which alone the proceſs of adjudication prevents; 4 
though it appears from the Dict. I. 182. that this was once very much 


doubted, and not ſettled but by a ſeries of deciſions. In this, therefore, 10 
as well as in the neceſſity of recording, a degree of adjudication reſem-. | t: 
bles an inhibition, which does hinder the debtor- from making a prior ſi 
perſonal debt real, by granting a warrant for infeftment- after the inhibi-- ( 
tion ; but does not hinder the creditor irom taking infeftment on a war- 8 
rant granted before it. d 
Though, in ordinary proceſſes intended to conſtitnte a debt, or declare ec 
a right to lay a foundation for diligence, litigioſity ends on pronouncing. o 
decreet ;- aſter. which there is no longer a Ji pendens ; yet that will not in 
hold in a proceſs of adjudication, which is irſelf a diligence of the ſtrong- 4 
eſt kind, but to compleat which there is wanting an infeftment or charge; el 
and, till one of theſe follows, the litigioſity muſt continue, as the credi- Cc 
tor is only in curſu diutgentia; Stair, lib. 3. tit. 2. ſect. 20. th 
A decree of adjudication then renders the ſubject ſo litigious, that tho 0 
the creditor-proceed no further, yet the debtor cannot diſappoint it by fe. 
any deed, at leaſt within a competent time; as air ſpeaks, which is al- 6 
towed to the creditor for compleating it by an infeftment or charge; ſo in 
that-the-queſtion is, What time the law has allotted for the duration of 
the litigiofity and curſus diligeutiæ. = 
This is an arbitrary queſtion, and no preeiſe time has been fixed. It it, 
appears from the Dictionary, I. 558. that the fhorteſt preſcription ever _ 
ſaſtained was that of fix - years, in the - caſe obferved by Spottiſwood in fee 
16273 but, in the latter caſes, the mora was of ten, twelve, and ſeven- ce 
teen years; ſo that, to poſtpone the Dutcheſs becauſe of a mora for two 1 
years and ten months, would be too great a ſtretch, eſpecially as the act ing 
i621 annuls all voluntary rights, without any limitation: If a general all 
rule were to be fixed, the period pitched upon in the old deciſion, or are 
that- in the-ſtatute concerning arreſtments, might perhaps be proper; but to 
to decide that the litigioſity on the Dutcheſs's adjudication expired in Mac 
leſs than three years, would-leave the queſtion as dubious as ever; and eve 
here it muſt be obſerved, that the ora is not to be computed from the date | 
of the adjudication to its produQuon in the ranking, but from the date ſhe 


of the adjudication to the. granting the — right; for, if. the liti- 
giolity 


ro 


tigioſity then continued, that right was void, and could not convaleſce 
trattu temporis. | | 

24ly, The Dutcheſs's adjudication is within year and day of the firſt 
adjudication, rendered effectual by a charge, and therefore preferable, as 
if it had been the firſt effectual one. Before the act 1661, a charge on a 
compriſing gave it a preference to other compriſings. And, by the words 
of that act, Firſt exact diligence for obtaining the ſame,” a charge has 
been univerſally underſtood,” and held to be exact diligence, without the 
neceſſity of entering into a proceſs with the ſuperior ; Stair, lib. 2. tit. 4. 
ſect. 32. and lib. 4. tit. 35. ſect. 25. And in the deciſions ſince the act which 
have preferred the poſterior voluntary right, the ratio decidendi conſtant- 
ly given, is, that the compriſing or adjudication had been allowed to lic 
over without infeftment or charge, Dict. I. 558. ; and, in the law-books, 
an infeftment and charge are equiparate ; Stair, lib. 3. tit. 2. ſet. 20. not 
only with reſpect to other creditors, but third parties, ſuch as tenants whom 
an adjudger who has charged can remove; Stair, lib. 3. tit. 2. ſect. 23. 

Nor does this doctrine endanger the ſecurity of the records; for the 
letters of horning will be found in the ſignet- office; and, if they were 
taken out, it is to be preſumed they were executed; at leaſt it is the bu- 
ſineſs of the party to inquire; but it is ſufficient that the adjudication is 
ſhown by the record; after which the creditor ought to inform himſell, 
whether a charge had been given or not; for all the record does, or can 
do, in many caſes, is, to put a party on his guard. Nor has ever any in- 
convenience been felt for want of a particular regiſter of charges; but 
great would be the inconvenience, if every adjudger was obliged to take 
infeftment to ſecure himſelf from voluntary deeds ; for this would bring 
a deal of trouble on the creditor, and a heavy load of expence upon the 
eſtate of the unfortunate debtor. Hence, ia the caſe of Wallace of 
Cairnhill, which is abridged in the Dict. I. 558. it was well argued, that 
there could be no mora after the charge, at leaſt, during the legal; and ac- 
cordingly it was decided, that the adjudication with a charge was pre- 
ferable to an annualrent-right, though the adjudication had lain over for 
four years before the voluntary right was granted; which is a judgment 
in point. ELSE 

Ir then Grieve's adjudication, on which a charge was given, be prefer- 
rable to Mr Scot's, ſo muſt the Dutcheſs's, as it is within year and day of 
it, and conſequently intitled to the whole benefit of it by the act 1661, 
which ſtatutes, that all adjudications within year and day of the firſt ef- 
fectual one, by infeftment or charge, ſhal} come in par: paſſu together, 
* as if one compriſing had been deduced and obtained for the whole re- 
ſpective ſums contained in the foreſaid compriſings. The plain mean- 
ing of which is, that the firſt adjudger is to be conſidered as truſtee for 
all the after adjudgers within year and day of him, whoſe adjudications 
are held f#t9ne juris to be contained in his; fo that they have no occaſion 
to proceed further, but may rely upon his diligence ; which accordingly 
moſt adjudgers have done, almoſt never putting themſelves to the trouble 
even of another charge. get 

That the adjudgers within year and day of the firſt effectual one 
ſhould be in every reſpect on the ſame fogting with him, will be ftiil 


more 
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more clear, on conſidering the alteration introduced by the act 1661. 
Before it, the ſecond adjudger carried no more than the reverſion of the 
firſt, By this act, he divides the ſubject with him, as if his debt had 
been contained in the firſt adjudication. Now, it would be abſurd to 
make him ſhare the right, and yet not communicate to him the benefit 
of the charge given by the firſt adjudger, in order to protect him as 
well as the other from voluntary deeds. Befides, Stair lays it down as 
uncontrovertable, that, though the firſt adjudger be paid, the ſecond has, 


notwithſtanding, the benefit of the diligence, lib. 3. tit. 2. ſect. 14. lib. "I 


tit 35. ſect. 2 5. which evinces, that one adjudication is held to have been 


led for both; and if the ſecond adjudger has the benefit of the firſt adju- 


dication, in this reſpect, why not in every other? and, how can the be. 
nefit of it be divided, without derogating from the law, which ſays, that 
one compriſing ſhall be conſidered as led for both? Accordingly, fo the 
deciſions have gone, 17th July 1675, Boyd contra Juſtice ; 7th Novem- 
ber 1679, Straiton contra Bell; 6th February 1673, Brown contra Ni. 


colas ; which laſt is only quoted to ſhow the opinion of the court at that 


time concerning the communication of the infeftment or charge on the 
firſt adjudication. „„ l 

If the benefit of the firſt adjudger's charge be denied to the ſecond 
adjudger, fo muſt taat of the firſt adjudger's infeftment; the conſequence 
of which would be ruinous to the debtor, as every adjudger would be 
laid under the neceſſity of infefting himſelf. Hitherto the nation has 
entertained a contrary opinion, as is obvious from every ranking that 
comes into court; in none of which are there as many infeftments as 
adjudications ; but, on the contrary, it appears that every poſterior ad- 
judger has truſted to his having the benefit of the diligence of the firſt. 
lo find therefore that the diligence of the firſt is not communicated, 
would introduce a novelty troubleſome to creditors and deſtructive to 
debtors. . | 

There are two ſpecialities in this caſe which ought to have ſome weight. 
%, The Duke of Douglas, the ſecond adjudger, was himſelf ſuperior of 
the lands adjudged ; and, as he muſt have known. of the charge given 
kim by the firſt, it is no wonder he did not think of charging himielf. 

2477, The firſt adjudger infilled in a proceſs of maills and duties in 
1747, againſt the tenants of the lands in queſtion, of which, as well as of 
the charge, the fecond adjudger ihould have the benefit ; and, according 
to the deciſion above- mentioned, Boyd contra Juſtice, the Duke might 
have appeared in that proceſs, and been ranked pari paſſu on the rents. 

Replied for Mr Scott: He admits, that by the common principles of 
law, as well as by the act 1621, legal diligence cannot be fruſtrated by 
the voluntary deeds. of the debtor ; but then this general rule is qualified 
with this exception, unleſs the creditor fall in mora, and delays unne- 
ceflarily to compleat his diligence. Hence, in the caſe of horning, 
which is one of the diligences mentioned in the ſtatute, it has been 
ſeverat times determined, that a delay of ſome months in denouncing 
has topped its effect, July 1687, Home and Lyle contra Dalrympie 
November 1688, Young contra Kirk; July 1709, Drummond contra 
Kennedy. The analogy between the cates and the preſent is obvious. 


The flatute ſays nothing of denunciation ;. but that being the comple- 
tion 
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tion of diligence by horning, the court juſtly thought, that any unne- 
ccllary delay ſufliced to ſecure third parties from any challenge upon it. 

Appriſing is another diligence claſſed along with horaings in the act; 
wich is demonſtration, that it was not reckoned a compleat diligence ; 
for, had that been the cafe, it would have been left to protect itſelf from 
voluntary deeds ; and therefore an adjudger, who, after obtaining his 
decreet of adjudication, goes no further, is iz parti caſu with 2 creditor 
who fails to denounce upon the charge. 

Thar an appriſing or adjudication with a charge, is not an ultimate 
ſtep of diligence, beyond which the creditor 1s not obliged to go, is laid 
down by Stair, lib. 3. tit. 2. $2.1. ; lib. 2. tit. 46. F 2. Bankton, lib. 3. tit. 
2. \ 48. 49-3 and Erſkine, lib. 2. tit. 12. § 6. 10.; and fo the court has 
rulcd in a multitude of caſes collected in the Dict. voce Litigious. The 
delay was ſometimes longer, ſometimes thorter ; but theſe deciſions con- 
cur in eftablithing this propoſition, that an unneceſſary delay removes 
the litigioſity, by which the debtor's hands were tied up, and third 
parties interpelled; and it would be extremely hard that this litigioſity 
thould continue for 30 or 40 years. 

As to the ſecand, It is not left to conjecture for what purpoſe or end 
the correctory ſtatute 1661 was enacted ; for its preamble expreſsly bears, 
That it was for the relief of creditors living at a diſtance, who * were 
frequently preveened by more timeous diligence of other creditors.” 
The evil which the law meant to remedy, related ſingly to the compet!- 
tion of compriſers among themſelves, and the way it took to remedy 
this evil, was to bring them all in pari paſſu within a certain time. To fix 
which, the firſt effectual adjudication was, ad hunc rffetum, declared to 
be that on which infeftment had followed, or exact diligence been done 
to obtain it; which, by after practice, was 1 ned to be a charge a- 
gainſt the ſuperior; ſo that the expreſſion in the act, as if one compri- 
ſing had been led for the whole, imports no more than a communica- 


tion of the firſt effectual compriſing to the reſt in competition with one 


another, but no: ſuch a communication as to influence the rights of third 


parties, which muſt be governed by the general rules of law ; and 1o it 


has been underſtood by all our lawyers and deciſions, Stair, lib. 3. tit. 2. 
39. Bankton, lib. 3. tit. 2. & 54. Erſkine, hb. 2. tit. 12. f 14. ; 6th 
February 1673 Brown contra Nicolas; oth March 1683, Aikenhead ; 
28th July 1739, Chalmers of Gadgirth coztra Sir James Cunningham, 
which is not in any printed collection, but is upon record, P. M. F.; 
and, as the communication introduced by 1661 is not confined to Par- 
ticular adjudications within year and day of the firſt effectual one, but 
extends to all prior adjudications, the confequence of the Dutcheſs's ar- 
gument, if good, would be, that every ſuch prior adjudger, though 
he had done nothing on his adjudication for thirty years, would be pre- 
ferable to all poſterior purchaſers or creditors, and cven to thoſe who 
had contracted with the debtor before the firſt eflectual adjudication, 
but had not taken infeftment till after a charge or infeftment had fol- 
lowed upon the adjudication. 

Duplied tor the Dutcheſs: An adjudication, after expiry of the legal, 
differs very much from what it was during the currency of the leg. al. It 
is to be conſidered as a judicial conveyance after the legal is run, not as a 


ſtep of diligence rendering the ſubject litigious; and therefore, in compe- 
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tition with another conveyance, the firſt infeftment will give the prefe. 
rence ; but, while the legal 1s current, the law does not oblige creditors 
to take meaſures for obtaining a feudal title; becauſe it is uncertain, du- 
ring the legal, whether a right will ever be abſolutely veſted in them, 
Infeftment is indeed neceſſary to an adjudger for ſecuring him againſt the 
effect of voluntary deeds granted prior to the citation in his adjudication, 
(which was the caſe wich all the voluntary deeds preferred by the deci- 
ſions quoted for Mr Scot) ; and an infeftment or a charge is neceſſary to 
make an adjudication effectual in the ſenſe of the act 1661; but neither 
is neceſſary to ſecure the adjudger againſt voluntary deeds poſterior to 
this adjudication ; therefore an adjudger cannot be in mora during the 
legal; for, though it is reaſonable that the debtor's hands ſhould not be 
for ever tied up, yet, ſo long as the adjudger can reap all the benefit of 
his diligence, when conſidered only as a diligence, and not in the other 
light of a diſpoſition, without taking a ſtep ſo extenſive as infeftment, 
he is not guilty of negligence; and, upon this principle, was decided the 
above mentioned caſe of Cairnhill, which is the lateſt but one quoted by 
Mr Scot. A {ſhorter time for compleating ſeems to be allowed by the old 
than by the recent deciſions, owing probably to there being of old, no 
certain record by which creditors or purchaſers could diſcover adjudi- 
cations, which they now can do; and, in fact, for many years paſt, no 
conſiderable eſtate has been purchaſed, or ſum of money tent on herita- 
ble ſecurity, without ſearching the record of adjudications, which Mr 
Scot did before he lent his money, and was informed by it of the Duke's 
adjudication upon which he demurred, till a ſum was depoſited for clear- 
ing it; but which was not ſo applied. But, if Mr Scot now prevails, it 

does not occur of what uſe this record of adjudications will be. | 
The Lords found, That, in this competition, Walter Scot, the an- 
i © nualrenter, is preferable, and prefer him accordingly.“ And, upon 
adviſing a reclaiming bill and anſwers, * Their Lordihips adhered.” 
NM. B. It was at firſt further pleaded for the Ducheſs, That the Duke 
being himſelf ſuperior of the lands of Wauckope, his adjudication con- 
folidated the property with the ſuperionty, and was thereiore preferable 
to all other adjudications or voluntary rights, according to Stair, lib. 2. 
tit. 2. \ 22. ; but this was afterwards given up as untenible: tce Lord 
Bankton, book 11. tit..11. } 14. — J. M. 


For Scot, £:chart and, Saiten. For the Ducheſs of D-uglas, Burnet and Rae. 
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No. CXILIII. | Fuly 27. 1764. 


HENRY BUTTER of Pitlochrie, and others, Creditors of the deceaſed GEORGE 
CWM Subtenant of the lands of Colpach and Kilmorie, 


Againſt 


DUNCAN MTVICAR Collector of the Cuſtoms at Fort-William, principal Tenant 
of theſe Lands. | 


The maſter is preferable to creditors on the fleelbowwftock of a tenant who died 
bankrupt. | 


OLLECTOR M VIC AR, having obtained from the Barons of Ex- 

chequer a tack of the lands of Colpach and Kilmorie, part of the 
annexed eſtate of Lochiel, ſubſet them in May 1758 to George Cum- 
ming; and, by the ſubtack, M' Vicar lets, and in ſteelbow-tack and aſ- 
ſedation ſets, to Cumming, 30 milk-cows, 30 yield cows, 15 ſtirks, &c. 
at a certain value; as alſo, 25 bolls white oats, 5 bolls bear, &c. to be 
delivered to them under compriſement, at a certain value of the preſent 
ſtanding crop on the ground, immediately before it be cut down ; and 
delivers to him all the labouring utenſils now at Colpach, conform to an 
inventary, and compriſed at a certain value; and Cumming was obliged 
to redeliver to Ml Vicar, at the expiry of the tack, the ſaid number of 
cattle, of the different kinds, ſpecies, and qualities, of equal value as he 
now receives them, or the ſaid agreed price of them; it being optional to 
V' Vicar to accept of the cattle under compriſement, or the agreed price, 


upon giving notice of his election, nine months previous to the term 


of removal; and to deliver back all the labouring utenſils under a com- 
priſement, or their value, as in the inventary; as alſo, the ſaid number 
of 25 bolls white oats, &c. or the ſum of ten merks Scots, for every un- 
delivered boll of each kind, under the compriſement of the ſtanding crop 
the year of removal; and it was agreed, that in cafe one year's rent thall 
run into two, or that Cumming ſhould be diſtreſſed by legal diligence, 
or his means and effects any how endangered, ſo as to prevent him from 
being in a capacity to perform the articles or conditions of the contract, 
then, and in that caſe, it thould be in the power of M*Vicar to ſeize on 
the ſaid cattle and corn brev: manu, and to apply the ſame to his own 
uſe, for extinction of all claims and demands whatever. 

Cumming having died bankrupt in March 1762, Butter, and ſome of 
lis other creditors, took out an edict, in order to ge: themſelves decern- 
ed exccutors ya creditors to him, that they migl:t affect his ſteelbow- 
ſtock; upon which M'Vicar appeared, and inſiſted, that he was prefera- 
ble to them thereon : But the creditors inſiſted, that he had no right of 
hypothec or preference upon it; but could only come in part paſſu a- 
long with Cumming 's Creditors, 
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The commiſſary, in December 1762, found M*Vicar a preferable cre. 
ditor to the extent of the ſums claimed to the value of the ſteelbory. 
ſtock ; upon which the cauſe was brought by bill of advocation before 
the court of ſeſſion. | | 

Pleaded for the creditors : Steelbow correſponds to the contractus 11 
tut in the civil law. The property of it is transferred to the tenant, It 
is upon his riſk, he has the free diſpoſal of it, and the heritor has only 
a perfonal action againſt the tenant for re- delivery of a like number 
and ee or payment of the agreed value; conſequently it is poind- 
able tor his debts during his life, and muſt he confirmable by his Cre- 
ditors, as being % ors of him after his death. 


Lord Stair, lib. I. tit. It. § 4. conſiders ſteelbow as a mutuum, * Things 


cannot fall, ſays he, © under mutuum, which cannot be alienated, and 
© which are not properly tungible ; at I doubt not but oxen; Eine, and 
* theep, are mutuable as 1s ordinary in ſteelbow goods, which are deli— 
vered to the tenant with the land for the like number in kind at his 
removal.” In the ſame way Lord Bankton, lib. 1. tit. 12. F- 2. In the 
© caſe of ſteelbow, the property is transferred to the tenant, and the goods 
* after delivery, perith to him, or may be diſtrained or poinded for his 
debt.“ And that the court viewed ſteelbow in the fame light, appears 


from ſeveral deciſions; 4th November 1609, Boyd againſt Ruſſell, ob- 


lerved by Haddington; 24th November 1624, Turnbull againſt Ker; 
4th December 1638, Lady Weſtmorcland againſt Lady Home; and 28th 
January 1642, Dundas againſt Prown ; all 'obſer ved b y Duric. 
 Pleadged tor M Vicar: The 2 er ty of moveable goods may belong 

to one perſon, when the ute and adminiſtration of theni is committed 
to another; and particularly, in the caſe of an rwmver tas or grex, An 
inſtance of this in the Roman law was the avs, the individuals of which 
were under the uſe and adminiſtration of the huſband; but the pro- 
prey of the univer/itas remained in the wife; J. 30. Cd. de jure dloliluun; 

vel. lib. 2 3. lil. 3. § 19. | | 

A Recibow FS; is when an heritor or*tenant lets lands to his te- 

nant or ſub-tenant, with 2 Rocking of cattle, and ſometimes corn, firaw, 
and other articles, for a joint rent, to be paid for the lands and the ule 
or the goods; Ind the tena int is bound to reſtore the Whole in equal 
good condition, or of equal value, at the expiry of the leaſe. Such con- 
tract is. not a,, ole of theſe goods 3, but only a /catinn of SA for a cer- 
tain time, and for a certain uſe. The tenant has a reaſonable power 


of adminiſtration, by which 1, if he find it neceſſary, he may ſell a horis 


ho” 
bonus F. ter fan tas ; ; and, if he was to ſell unneceſlarily, with a view of 
dilaptdat! ng the univerfilas, it is thought the maſter, even during the 
tack, might ſtrike in, ana prevent fuck: alienation ; nnd likewiſe, for the 
lame reaſon, he might interpoſe to prevent the icelbow goods from be- 


ing evicted by a creditor, 


The contract of ſteelbow was not a mutuum, but a location of move- 
able goods to be polleiled along with the ads let. Such goods are not 
ordinarily fungibles; cattle and utenſils evidently are not: And though 
the corn, conlidered in itſelf, max be recxcned a fungible; yet, when 
conſidered as part of the univer/tas ſet in tack, it remains in ſo far the 


or a cow, and put another in its place; but he mull uſe his right ban gui, 


property 
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property of the maſter, that the tenant is obliged conſtantly to replace it, 
as much as he is obliged to replace the individuals of the other part of 
the ſtocking. 

It is an eſtabliſhed opinion, that when lands are fold, eſpecially by a 
rental, the property of the ſtecihow goes to the purchaſer, though not 
mentioned in the diſpoſition, which ihows, that the property is under- 
ſtood to be in the maſter. Upon the ſame principle, it has been often 
found, that ſteelbow goods go to the maſter's executor, and fall in his 
ſingle eſcheat ; and, in one caſe, it was expreſsly found, that they did 
not fall under the tenant's eſcheat, but the heritor's, Dict. voce Steelbow. 
Nor was there ever an inſtance of the tenant's excutors claiming theſe 
goods, nor would ſuch claim be competent: Stewart's anſwer to Dirle- - 
ton's Doubts, voce Steelbow. | 

Whether the maiter falls to.be confidered as proprietor of the ſteelbow - 
goods during the currency of the tack or not, it is eſtabliſhed in prac- 
tice, that he has a right to theſe goods preferable to the creditors of the 
tenant, as appears from a number of certificates from Highland gentle- 
men and tenants produced, in conſequence of an interlocutor of the court, 
allowing parties to adduce evidence by certificates, or otherwite, of the 
practice of the country. The method of ſetting land with a ſteelbow- 
ſtocking is attended with many advantages, particularly in the High- 
lands, and northern counties, where the tenants are generally poor; bur, 
if it were to be found that the ſteelbow-ſtocking might be carried off by 
the tenant's creditors, and that the maſter had no more than a pertonat - 
action for reſtitution of the value at the expiry of the tack, an end would 
be put to the practice of ſetting in ſteelbow. | 


The Lords preferred Mr M* Vicar.” J. M. 


For Butter, Lockhart. Alt. Ilay Campbell. . 


No. CXILIV. | Auguſt 3. 1704. 
THOMAS FRAZER of Gortuleg, 
AGAINST 


ON SPOTISWVOOD and others, Truſtees of the deceaſed HOAI FRAZER * 


Writer in Edinburgh : | 
Summary aßplicul ion. 


HOMAS FRAZER of Gortuleg applied to the court by petition, 
ſetting forth, That, at opening the repoſitories of Thomas Frazer, 
who had died ſome weeks before, there was found a ſettlement exccuted 
by him in 2758, by which he veſts his effects, amounting to about 
L. 2500 Sterling, for the uſes therein mentioned, in certain perſons as 
truſtees, or, failing of them by death or-non-acceptance, to the magi- 
ſtrates of Edinburgh, and their ſucceſſors in office, 
; | That 


U- 208 1 


That this ſettlement was extre mely whimſical in many particulars, and 


moſt! injurious to the De ritioner; ior, after mortifying L. 800 Sterling, the 
intereſt whereof to be applied towards the education of two boys of the 
name of Frazer, to law, phy ſic, or divinity, at the college of Edinburgh, 
upom a competition among four of that name, the following clauſe 1s ad- 
jected : © Secluding always from the foreſaid competition, and from an 
* benefit ariſing from this deed, the children and deſcendents of Thomas 
© Frazer of Gortuleg, in Stratherick; and Hugh Frazer now of Dunbal— 
© loch, in the Aird; Simeon and Levi, brethren in iniquity. The cauſe 
of thus ſecluſion is known to the world, and, more particularly, to the 
diſtreſſed family of Lovat, and likewiſe to the family of Culloden.” 

That the deed had been recorded i in the books of ſeſſion, and extracts 

aken out by different people intereſted in it. 

That the inſinuations in the above clauſe were equally malicious and 
groundleſs, as would appear from a certificate by two of Thomas Fra- 
zer's truſtees, and a variety of letters and papers annexed, from which 
the petitioner's friendſhip and fidelity to the family of Lovat was clear- 
ly evinced. 

That death had ſecured the author of the calumny from being brought 
to juſtice ; and it was doubted, whether action lay at common law 
againſt his heirs for reparation ; but, as the writing had been recorded 
in the books of ſeſſion, which are immediately under the eye and di- 


rection of the court, the petitioner had been adviſed to lay the caſe in 


this manner before your Lordſhips. 

That the petitioner did not inſiſt, that any material clauſe in the deed 
ſhould be altered or expungeq ; or that the ſecluſion of him and his 
from the benefit of the mortification ſhould be ſet aſide, but only that 
the injurious expreſſions ſhould be delete, or tome other remedy granted. 
The petitioner therefore prayed their Lorikips, to grant warrant for ſer- 
ving it on the truſtees of Thomas Frazer and the magiſtrates of Edin- 
burgh ; and, upon their failing to ſupport the injurious expreſſions com- 
plained of, to appoint theſe expreſſions to be expunged from the deed 
and from the record, or grant ſuch relief as to their Lordihips ſhould 


{cem moſt competent and proper ; and, in the mean time, to recall the | 
extracts already given out, and prohibit the clerks to give out others, 


till their Lordihips ſhould determine the caſe. 
The court ordered this petition to be ſerved on the truſtees ; and an- 


{wers were put in for all of them, except the two who granted the a- 


bove mentioned certificate. 
The feope of the anſwers was to vindicate Themes Frazer and his 


ſettlement from {:veral reflections thrown upon both in the petition ; 


for, as to e 26A deſire to have certain expreſſions delete, the reſpon- 


dents ſaid, they were in the dark as to the import of theſe expreſſions, 
but thought 3 it their duty to refute their content to any razure or dele- 
tion, by which the deed might be weakened, el Ppecially as the ſtile of 
the petition was ſuch as rendered it iinproper tor the truſtees and friends 
of Thomas Frazer to conſent to any thing craved by that petition; and 
they ſubmitted without any argument, whether the court could, ex no- 
bili icio, do an add, which, if cone by a private perſon, would be deem- 


ed a vitlation of the ors. | 
When 


. 
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When the petition and anſwers came to be adviſed, the count for 
Gortuleg declared, they did not inſiſt that any part of the deed thould 
be expunged, as that would be a dangerous precedent, but only that the 
court ſhould find and declare the expreſſions to be 1 injurious. 

This reſtriction was ordered to be minuted; and then it was obſerved 
from the bench, that the concluſior concerning the record had alone 
rendered the petition competent; but now that they were paſled from, 
it was evidently not ſo. 

© The Lords found the petition not competent.” 

NM. B. An action of declarator was afterwards brought, and the Lord 
Coalſton Ordinary having found the expreſſions in the deed groundleſs 
and injurious, the truſtees who appeared in defence acquieſced in the 


judgment. | J. M. 


For the petitioner, Advecatus, Lockhart and Ilay Campbell. For the reſpondents, D. Dalryr ple. 


No, CXLV. : November 1704. 
ALEXANDER IRVINE of Drum, and his Curators. 


AGAINST 
Sir THOMAS BURNET of Leys. 
Perſonal right 10 4 a good title of preſcription.” 


HE faruly of Drum purchaſed from that of Marr the patronage * 
the pariſh of Drummoak in 1618. 

Alexander Irvine of Drum, in 1683, executed an entail of his eſtate, 
comprehending the patronage of Drummoak, in favour of his eldeſt fon 
Alexaader; whom failing, to Charles, his 4 of. a fecond marriage; 
whom falling, to Alexander Irvine of Murthill, his neareſt collater a! 
heir-male. 

Charles, the ſubſtitute in this entail, died ſoon after its execution, and 
old Alexander Irvine died in 1687, after contracting a great deal of debt. 
In 1688, Alexander his fon was ſerved heir of entail to hin, and infeft 
in the eſtate. 

A number of adjudications were deduced by the creditors of Alex- 
ander, both againſt his baereattas Jay and after lus fon had entered; 
which adjudications comprenended the patronage of Prummoak, the 

teinds, parſonage and vicarage; thereof. Of theſe adjudications, ſome 
were led before, ſome after 1693; and, upon them, Murthill obtained 
a Charter of adjudication from Sir Thomas Burnet of Leys, of tome par- 
ticular lands, of which Sir Thomas was ſuperior to Drum, and was 
thereupon infeft. But, in other reſpects, theſe adjudications remained 
perſonal, no infeſtment having followed upon them in the barony of 
Drum, or patronage of Drummoak. 

Murthill fold theſe lands to Sir Thomas Burnet ; and, by diſpoſition 


Q date 6th Auguſt 1094, conveyed not on theſe lands to Sir Thomas, 
but 
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hut alſo all and ſundry the teinds, parſonage and vicarage, in ſo far as 


the ſaid umquhile Alexander Irvine of Drum had right thereto, of all and 


Haill the town and lands of Collanach, &c. ail pertaining to the ſaid Sir 


Thomas Burnet, lying within the pariſh of Drummoak, and ſheriffdom 


of Aberdeen; together with all right, title, intereſt, claim of right, pro- 


* perty, and poſſeſſion, petitor or poſſeſſor, which I or my predeceſſors 
had, have, or any ways may have claim, or pretend to have thereto, or 
* any part thereof, in time coming.“ He alſo diſpones all inteftments, 
tacks, ſubtack, and right to teinds, decreets of platt, &c. together with 
all writs, rights, &c. * conceived in favours of me, my predeceſſors or 
authors from whom I derive right, or to whom [| may ſucceed in any 


© manner of way; and particularly, eight adjudications, five of which 


were produced in this proceſs, and bear date in January 1693. In this 
diſpoſition, Murthill grants abſolute warrandice as to the lands convey. 
ed, but only warrandice as to fact and deed as to the teinds. 

In 1696, Alexander Irvine, the ſon of the maker of the entail, died, 
upon which the ſucceſſion opened to Murthill, who was ſerved heir ot 


tailzie to the laſt Alexander, and infeft. 
The creditors of Charles, the ſubſtitute in the entail, having obtain- 


cd, in the year 1726, a judgment of the court of ſeſſion, finding a bond 


granted by old Alexander to Charles for L. 80,000 Scots, a ſubſiſting 


debt affecting the tailzied eſtate of Drum, (Dictionary, vol. 1. page 1 96), 


that eſtate was brought to a judicial ſale by the creditor, and purchaſed 
by Alexander Tytler writer in Edinburgh as truſtee for the Earl of Aber- 


deen, and Mr Duff of Premnay, who had by that time acquired right to 


the bond for L. 80,000, and all the other preferable debts. 
© Theſe two creditors took conveyances from their truſtee Mr Tytler to 


ſuch parts of the eſtate as they thought ſufficient for their own payment, 


and thereupon expede charters and infeftments. But they, by diſpoſi- 


tion in 1741, conveyed to John Irvine, eldeit ſon of the deceaſed Alex- 


ander Irvine of Murthill, and the other heirs of tailzie therein mention- 


ed, the reſidue of the eſtate; and, inter alia © the advocation, donation, 
and right of patronage of the pariſh-kirk of Drummoak, and haill 
privileges thereof. | | 
Upon this title, the deceaſed Alexander Irvine of Drum brought a 
proceſs againſt the deceaſed Sir Alexander Burnet of Leys, for declaring 


his right to the patronage of Drummoak, and teinds of the lands of 


Collanach, and others. 
The defence was laid upon the diſpoſition from Murthill, and adjudi- 


cations, both which gave a right to the teinds, and upon which poſſeſ- 
Hon had followed, and been continued far beyond the years of preſcrip- 
Bas: | 
Anfecred for the purſuer: The creditors who deduced the adjudica- 
tions had no view to adjudge the teinds of the parith of Drummoak, 
which indeed they could not do, as they did not belong to their debtor 
Alexander Irvine of Drum, againſt whoſe heir the adjudications were 
led; all they meant to do, or could do, was to adjudge the patronage of 
Drummoak ; nor is there any mention of teinds other than what is uſual 
in cvery deſcription of a patronage, which almolt always bears, as well 
5 * parſonage 
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© parſonage as vicarage teinds thereof,' even where the teinds do not be- 
long to the patron, but to e ticular; ; becauſe the patron has right 
to preſour the euinbente wllio are to enjoy the teinds, has a right to diſ- 
po 2 of the fruits of the benefice during a vacancy ; 1 i the bene- 
tice * a parſonage, as in the preſent caſe. he has a legal title to take 
tacks from his preſentee ; and, therefore, f ſuch deſcrim imports no 
more than the patron has a right of patronage, not only of the parith 
and pariih-chnrch, but of the teinds, parſonage, and vicarage, which are 
to be poſſeſſed by his preſentees, 

Murthill's diſpoſition is a title as inſufficient as thel ſe adjadicotions, 
which are all the title he had, and which did not, and could not, carry 
the teinds. They are thrown indeed per averſlonem into the diſpoſition; 


but the conveyance of them is limited, in ſo far as Alexander Irvine of 


Drum had right thereto ; and the warrandice 3 is only from fact and 
dectl ; therefore, neither the adjudications, nor the limited diſpoſition, 
could be a ſufficient title of preſcription as to theſe teinds, even though 
infeftment were not by law HerpLary to compleat ſuch title. 

But, 2%, Though the teinds had been Ny conveyed by the 
diſpoſition, or the adjudications, yet ſuch perſonal right could not be a 
good title of preſcription. We have no politive preſcription but what 1s 
founded upon the act 1617, and that requires charter and ſeiſine, in order 
to evi, by preſcription, an heritable ſubject that belonged to another. 


This is agreeable to the analogy of the common principles of law, by 


which no gſucapio can proceed, without radio; nor have tithes been 
Ny as an exception from this rule in the ſtatute ; Stair, lib. 2. 
2. $ 21, Bankton, lib. 2. tit. 8. $ 144.; 25th June 1745, Chatto 

Contra "Mo: rs 9 50 Niniſter of Roxburgh againſt Fairnington. 
In this cafe, the patronage was annexed to lands, and conſequently 


could only 25 e by infeftment. Now, if the principal right can- 


not be tranſmitted but by infeftinent, every acceſſar Ys whit h by law ac- 
creſces to the right, muſt be tan in "oe ſame manner. If one 
infeft in the tenement A ſhould acquire by poltethon, as part and per- 
tinent, a ſeparate piece of ground which was anciently no part of that 
tenement, though he has acquired this without an exprels infeftment; 

yet he could not be denuded of it in any other form tha that which 
would be neceſſary to denude him of any other part of theegſtate, IF he 
thould diſpone this ſeparate piece of ground, in which he never was in- 
teft, firſt to one and then to another, the ſecond purchaſer, if ſirſt in- 
telt, would be preferable. The application of this reafoning to the 

preſent caſe is obvious. The property of the tcinds 1s WE in the 
Patron v4 fratult, without infeftment. The teinds thereby become a part 
and pertine! 2t of his right of Faun as much as if, Þy the common 
have, the teinds had been all along underſtood to belong to the patron, 

F he is infeft in the patronage, or if che patronage is annexed to lands 


in which he is infeft, as in this caſe, it is admitted that he cannot 


tranſmit the patronage without infeftment, and that a ſecond pur- 
chaſer, if firſt infeft, will he preferred to an anterior Per, who 
rclied upon a perſonal title. And, if this is the effect of au annexation, 
when made ay 2 charter from the crown, the eflect of an annexation of 
the teinds to the patronage, when made by an act of the legiſlature, 


4annot be leſs, The enaQment of the ſtatute 1692, gives the patron a 
NO more 
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more ſolemn and public inveſtiture in the teinds than could be had by 
any ſeiſine, and ſuperſedes the neceſſity of any other ſolemnity for veſt- 


ing the property of the teinds in him: But, when he diſpoſes of the teinds 


ſo Yeſted in hun, wtttur jure communt, and muſt follow the common rules 
by law eſtabliſhed for the e and completion of {ſuch rights, 
If he ſhould fell his patronage, reſerving the teinds firſt to one, and then 
to another, the ſecond purchaſer would be preferred, if firſt infeft; and, 
on the other hand, if he ſells the teinds, reſerving the patronage, there | 
18 no reaſon why the preference thould not go by the fame rules. This 
court, the court of exchequer, and the nation in general, have hitherto 
underſtood, that patrons are veſted in the property of the teinds by the 
acts 1690 and 1693, in the ſame manner as if they had been infeft; 
and that, in order to be properly denuded thereof, the diſponee's right 
muſt be compleated by infeftment ; for, in every decreet of ſale of teinds, 
the patron is decreed to diſpone the teinds with procuratory and precept; 
and, upon ſuch procuratory, reſignations are every day received by the 
barons, and charters granted by the crown, upon which the diſponces 
are infeft; and, if patrons are veſted in a property which ought to be 
tranſmitted by infeftment, it is a plain conſequence, that preſcription 
cannot run upon a diſpoſition of ſuch teinds a non habente, no more than 
it can run upon a diſpoſition a ron habente of teinds in which the titu- 
lar had been infeft. If the form of tranſmiſſion is the ſame in both 
caſes, the title of preſcription muſt alſo neceſſarily be the fame. 

If the patron's right could be excluded by poſſeſſion on perſonal titles 
derived a non habente, nothing can be more eaſy than, in every caſe, to 
defeat the patron's right; for a man has only to take a diſpoſition of 
the teinds of his lands from any third party whatever ; and, after keep- 
ing it for forty years in his Pocket, he acquires an unchallengeable right. 
If this be law, in vain has it been eſtabliſhed as a principle, that the 


right of a titular or patron cannot be exciuded by the negative preſcrip- 


tion; for it gives no ſecurity to the proprietor of the teinds, that the 
poſitive preſcription is required to exclude his right, if a perſonal right. 
is fouud to be a good title. 

Replied for the defender: Po? tantum temporis, he is not obliged to 
ſhow the ancient rights of his authors, It is to be preſumed, that A- 
lexander Irvine of Drum had right to theſe teinds, prior to, and inde- 
pendent of, the act 1693; but Murthill's diſpoſition not only conveyed 
the right of Alexander Irvine to the defender's author, but alſo all right, 


which he, Murthill himſelf, had or might acquire; and he did atter- 


wards acquire a full and complent right. The defender's author, there- 
fore, in conſequence of MurthilF's jzs /uperveniens, ought to be der. 
ed in the fame light as if he had purchaſcd this diſpoſition to the tithe: 
of his own lands from the true titular or proprietor, It is a miſtake to 
fry, the adjudications do not carry the right of patronage. Some of 
theſe were poſterior to the act 1693; and, as that act granted the teinds 
to the patron, the adjudications of the patronage undoubtedly carried 
them ; and, as the patron might have effectually diſponed the patronage, 
reſerving the eps, ſo might he effectually diſpone the teinds, (as he did 


in this caſe), without conveying the patronage, 
| Suppoſing 


E 


Suppoſing Murthill to have had no other right than the adjudication, 
and that the diſpoſition from him was to be conſidered as granted à non 
habente, it was a good title of preſcription ; for, though the act 1617 
mentions infeftment as the moſt common and ordinary title for tranſ- 
mithon of heritable property, yet, as it proceeds upon a general narra- 
tive, bearing its ſcope to be, to ſecure people in their rights and heritages, 
it has been juſtly extended to ſuch heritable rights as, by their nature, do 
not require infeftment. Of ſuch a nature are teinds, which are debita 
rufuum, not debita fund! ; and, although they may be conſtituted and 
tranſmitted by infeftment, yet they may be tranſmitted and veſted by 
rights merely perſonal. And it is an eſtabliſhed rule, that, if once they 
have been velted by infeftment, the former proprietor can be diveſted 
only by another infeftment : But, if they have not been veſted by infeft- 
ment, they are tranſmiſſible by a right merely perſonal. And accord- 
ingly, upon theſe principles, the court unanimouſly found, that an ad- 
judication without infeftment is a good title of preſcription as to teinds 
11th July 1758, Gordon of Earliton againſt Kennedy of Knockgray, 
FTacul. Collect. vol. 2. No. 120. In this caſe, the teinds never were eſta- 
bliſhed by infeftment, but are claimed by the purſuer as patron upon 
the acts 1690 and 1693; and there is no ſolid ground for diſtinguiſh- 
ing this ſtatutory grant from any other grant or diſpoſition upon which 
no infeftment was taken. Had the act granted theſe ſuperplus tithes 
to the heritors ſeverally, (who had the moſt natural title to them), it 
cannot be maintained, upon any principle of reaſon, that antecedent 
infeftments, or ſubſequent infeftments, in the lands only, would have 
been held as infeftment 1n the tithes. The tithes, 1n this caſe, would 


have been conſidered as perſonal rights, only tranſmiſſible by perſonal 


conveyances ; and there is no ſhadow of reaſon to diſtinguiſh the two 
caſes, or to introduce a conſtructive infeftment, unheard of and un- 


known in our law, in order to cut down an honeſt right purchaſed from 


the true owner, and poſſeſſed without challenge for more than half a 


century. | 
© The Lords ſuſtained the defence of preſcription.” J. M. 


AQ. Ferguſen, Lock) art. Alt. Garden, Dav. Dalrympte, 
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| ANDREW $STEVENSON, 
AGAINST 


Min STE/WFART id LEAN 


A bill fund duly proteſted by the praflice in England, though the proteft wa: 
taken only by a clerk, and extended by the notary himſelf at home. 2dly, 4 
ball, whereof the drawer and accepter are both inhabitants of” Scotland, if 
made payable at London, and duly negotiated, gives the ſame title to all ex- 
pence and damage as if the parties had been reſiding in different COUNtTICS. 


ATE STEVENSON merchant. in Glaſgow, drew a bill upon 
Meflrs Stewart and Lean merchants and refidenters- in the ſame 
place, in the following form: 
5 Cloe, Loth Aiguft 1762. 
Ninety days after date, pay to me or my order, L. 227: 16: 4, va- 
©lue received from | ANDREW STEVENSON, 
* To Meſſrs. Stexwart and Tous: at 
* Meſſrs Moffat and Graham 


* merchants, London.” 


This bill, having paſſed through ſeveral indorices, came at laſt into the 
tands of one Hunter, who, upon the 11th of November 1762, being 
the laſt day of grace, preſented the ſame for payment at the houſe of 
Moffat and Graham, which was refuſed, as chey had no funds at that 
time of Stewart and Lean in their hands. | 

This laid Hunter under the neceſſity of proteſting the bill for ex- 
change and re-exchange, and of returning it upon the laſt indorfee ; and 
it having come upon Stevenſcn the original drawer, he was obliged to 
pay ail the expences attending its diſhonour. In conſequence of which, 
he proſecuted the accepters for indemnification of the damage he had 
ſuſtained. 

The defence pleaded by them againſt this action, was, rt, That the 
Dill had never been duly proteſted at the honte of Mottat and Graham; 
for, in fact; the notary named in the- proteſt was not really preſent 
when the bill was preſented for payment, and the proteſt taken; and 
that the bill, as appeared from the proteſt, was preſented to Stewart and 
Lean, who were not in London ; whereas, 1t ought to have been prefent- 
ed to Moffat and Graham, at whoſe houſe the ſame was payable, 2%, 
it was contended, that, though a proteit regularly taken was a good. 
ground to purſue for exchange and re-exchange, as was ſought in the 
preſent caſe, yet this was confined entirely to the caſe of bills drawn 
and accepted by perſons reſiding in different countries, but could never 
be extended to inland bills, fuch as this, where both parties were inha- 
bitants of Scotland, and where the place of payment only was in a dif- 
{erent country. | 

In 


RE. 


in anſwer to the frft poſition, the purſuers brought a proof, that it 


was the univerſal practice in London for the notary not to be preſent 
when bills were preſented for payment or acceptance ; that the practice 
there was, to ſend a clerk to preſent the bill, who returns with the an- 


{wer to the notary his maſter. In conſequence of which, the notary 


makes out a proteſt, as if he himſelf had been actually preſent, and in- 
ſerts the names of two witneſſes as being preſent at the proteſt, which 


is nothing more than mere form ; for, that a well employed notary 


in London ſeldom or never preſents bills himſelf, but always extends 
proteſts in this form. As to the bill's being preſented to Meſſrs. Stewart 
and Lean, who were not in London at the time, it was of no conſe- 
quence, as it was only a miſtake of the clerk, who imagined that Mot- 


fat and Graham, at whoſe houſe the bill was payable, were theſe gen- 


tlemen; and there was {till convincing proof, that the bill had been 
aQually preſented, and payment refuſed, 
To the /econd defence, it was anſwered, That exchange and re-exchange 


were always competent to the drawer upon the diſhonour of his bill, 


when the money was conveyed from one place to another, without the 
diſtindion of its being an inland bill or not, or whether the parties. 
reſided in the fame or different countries. That, when an inhabitant 
of Scotland accepts a bill payable in London, it was juſt the ſame as if 
ke himſelf had refided there: That exchange, in ſuch a caſe, was due, 
and the diſhonour of ſuch a bill was attended with the fame expence, 
as if the perſans concerned were inhabitants of different countries. 
The Lords found the bill duly negotiated, and the drawer intitled to 
* exchange, intereſt, commiſſion, and expences upon the bill.“ A. -C. 


Ad Diontoomers. , Alt. M* Queen. 
lo, .CALVIE | November 14. 1764. 


The YORE-BUILDING COMPANY, 
AG A 1N 8 
Sir FAMES.CARNEGIE. 


The court repelled the cl Heclion of want of title to uh ſ in a renicums, be- 
cauſe the creditors Were in 60 l 2 2 of the purſe ver s lunds in conſequence of 
mfeftments. 2dly, Found, that the fubſe: 275 tion of a governer and the 
al of a company being appended, was a9t fufhcient authority to carry en fach 

n ation without the ſet !/cripticn alſo of the ajitants, .. 


'T HE Tork building company having ict certain lands to Sir James 
Carnegie for the i term of nincteen years, with a clauſe in the tack, 
to remove from theſe lands at the expiration of the leaſe, without warn- 
ing, they commenced an action of removing againſt him in common form. 
in bar of which, it was pleaded, that the company were deſlitute of any 
| title 
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eitle to carry on ſuch a proceſs, being no longer proprietors, but diveſted 


of the property of the eſtate by adjudications long expired, and infeft. 


ments, one of which of a conſiderable extent was veſted in the perſon 
of the defender. "That, in the cafe of a voluntary alienation of lands, 
chere was no doubt that the leſſees had a good right to difregard any ac- 


tion of this kind at the inſtance of the former proprietors, who were now 


denuded of the property ſince the granting of the tack. A tenant, who 
derives his poſleihon, would not be allowed to quarrel the title of his 
maſter, ſo long as the fee of the eſtate remains. But it has always 
been reckoned a ſufficient defence againſt a removing at his inſtance, that 
he was denuded by a voluntary tale. An adjudication 1s a legal fale, 
conducted under the authority of the court; there is an abſolute transfer 
of the property, though that alienation may be revoked in virtue 
of the clauſe of redemption. Thar, in the preſent caſe, there was no 
poſſibility that the property of the eſtate would revert to the purſuers, 
as the adjudications were now all expired, and the alienation was be- 
come irredeemable. 


It was p/caded too, That the eſtate of the company was under ſeque- 


ſtration, and that they had been prohibited from granting leaſes with- 
out the authority of the court of ſeſſion, and that it was a natural con- 
ſequence of their being deprived of the power of giving tacks that they 
could not remove tenants. 

To theſe defences, it was anſwered by the company, That, whatever 
intereſt they might have in theſe lands, the defender was not intitled to 
quarrel their right of infiſting in this action, as his poſſeſſion flowed di- 
rectly from them; and that, whatever title is requiſite in an heritor, 
when inſiſting againſt tenants not deriving right from him; yet it can 
never be controverted by his own tenants, let his title be never ſo lame. 
As to the eſtate being veſted in creditors in conſequence of expired ad- 
judications, the fact was denied. | | 

As to the prohibition of letting leaſes without the authority of the 
court of ſeſſion, it ſeemed, with all ſubmiſſion, to be foreign to the 
preſent purpole ; as tenants may be removed without new leaſes being 
granted, and as the ſub-tenants of the defender in this queſtion might 
be permitted to continue their poſſeſſions, which would be attended 
with infinite advantage to the company. But the purſuers could not 
diſcover how the former prohibition could obſtruct their carrying on 
proceſſes of removing, as ſuch ſeemed abfolutely neceſſary to pave the 
way for the company obtaining the authority of the court of {ſeſſion to 
grant new tacks. | | | 

It was alſo 2d by the defenders, That the factory and power of 
attorney granted to Mr Beveridge, who conducted theſe proceſſes in the 
company's name, was not authority ſufficient for that purpoſe. The 
factory was conceived in too general terms, and impowered him only 
to carry on and defend all ſuits or proceſſes which were then depending, 
or might afterwards be brought ; but that there was not one word re- 
lating to actions of removing, which ought to have been particularly 
mentioned. That there was no evidence that the aſſiſtants had con- 
curred, along with the governor, in grantipg his unlimited power, 
which was abſolutely neceſſary. That their concurrence indeed was men- 

| tioned 


3 


tioned in the factory; but this was only ſupported by the ſubſcription 
of the governor; whereas their ſubſcriptions too were indiſpenſibly re- 
quiſite. Neither was the appendage of the ſeal of the company of any 
Hog as that in all probability might be the ſole act of the governor, 
as well as the addition of his own name; and that the after production 
of a new faQory, wherein actions of removing were particularly men- 
tioned, could be of no ſervice to them, as this factory laboured under 
the ſame informalities with the former, 

The company, on the other hand, i ed, That there was ſafficient 
evidence of every thing being conducted with the greateſt ſolemnity, 
and the ſubſcription of the governor, with the ſeal of the company, be- 
ing appended, was all that could be required. 

* The Lords repelled the objections to the purſuer's title to carry on 
the action of removing; but found, that Mr Beveridge had pro- 
* duced no proper authority from the York-building company to 
intitle him to inſiſt in this action; reſerving to the purſuers ſtill 


to grant a proper authority for chat purpoſe.“ „ 
Act. D. Dalrymple, junior. Alt. Alex. Lockhart. 
No. CXLVIII. November 14. 1764. 


WILLIAM WILSON, Ke. 
AGAINST 


The Creditors of Sir JAMES CAMPBELL of Auchinbreck. 


/n a judicial fale, the court refuſed to the purchaſer any deduftion from the 
price, on account of certain diminutions in the rental, wwiich had happened 
betete the date of the proof and the time of the purchaſe ; but allowed 
ardutftion fer fome teinds, the right of which was proven never to Dave 

ern in the perſon of the devtor. 


MER John M*Cleod of Muir avenſide, being creditor to Sir James 
Campbell, commenced a proceſs of ranking and ſale of his eſtate 
8 e ee K before the court of ſeſſion. A proof of the rental was 
led in the month of April 1739; but the lands were not ſold till the 24th 
of February 1761, when William Wilſon writer in Edinburgh, and two 
other gentlemen, became purchaſers. Mr Wilſon, after having particu- 
larly examined the ſubjects, diſcovered that ſome houſes which had been 
added to the judicial rental, as yielding a conſiderable ſum when the 
proof was led, had ſince that period become intirely ruinous and of no 
value; that ſome of the lands had been over-rated, and yielded a rent con- 
ſiderably inferior to what they were ſtated at in the judicial rental; and 
that one fourth of the teinds, the whole of which he had bought and 
paid for along with the lands, did never belong to the bankrupt, but 
were the property of the crown, as coming in place of the Biſhop ot 
1 Argyle. 
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Argyle. On account of tlie houtes becoming ruinous, and the diminy.. 


dion of the rent of the lands, Mr Wilton in particular claimed a deduec— 


tion, and the other two purchaſers, in conjunction with him, demanded 


that allowance ſhould be granted on account of the teinds. 


It was argued for Mr Wilſon, That he was juſtly intitled to reſtitu- 
tion, upon the principles of common ſenſe, natural equity, and poſitive 
law. Common ſenſe dictates, that, in a purchaſe, the ſeller muſt deli— 
ver all he ſold, for a very obvious reaſon, viz. becauſe the delivery and 
the pay ment ins part of the ſame Sonett, and wherever there 15 a 
ſtop 1n the one, there mult be a proportional ſtop in the other. It 
would appcar extremely repugnant to natural juſtice, if a perſon, in a 
voluntary ſale, by giving in a falſe rental, ſnould be permitted to enrich 
himſelf by his own traudulency and colluſion; and, ii: the preſent caſe, 
tho' neither of theſe appears, yet it is equally detrimental to the pur- 
chaſer, whether the money is taken out of his pocket by miſtake, by 
unforeſeen accidents, or by deliberate impoſition. The rule in equity is 


the ſame. No man 1s to pay for more than he receives; and the Ro- 


man law, the beſt guide in matters of this kind, always allowed the 
adio redbibitoria to void, or the aclio guant: minoris to reſcind, the ſ. ale, 
according to the different degrees of leſion. 

Ibis ſeems to be a rule, founded fo much in equity, that it muſt ap- 
ply to the law of every country. In a voluntary fale there could be no 
difliculty; and the difference betwixt that and a judicial one is not fo 


perceptible. - 


By the act 1681, which introduced judicial fales, the court ad not 


di{poſe of a bankrupt-cſtate without the conſent of the debtor, When a 
legal reverſion was competent to him. 

Now, if upon this {tatute the debtor had concurred with the commiſ- 
ſioner, would not the purchaſer have been intitled to a deduction in 
proportion to the impolicion of the rental? Without doubt he would; 
and it requires extraordinary acuteneſs to perceive the alteration rr 
duced by the act 1590, which impowers the court to ſell, without ap- 
pointing a commiſſioner, and without conſent of the bankrupt. 

If a deduction would have been competent be fore theſe improvements 
upon the act 1681, it mult be fo ſtill; for it cannot be prefumed, that 
this later ſtatute was intended to intrefluce {ach a material alteration, 
unleſs it had been particularly expreſſed, The court is impowered to 
put a value upon, and to fix the rent of the eſtate, of which rental the 
buyer is to pay fo many years purchaſe ; if the rental is falſe, he is in- 
titled to reſlitution, and if no redreſs is granted him, he is cheated by 
the authority of law. | 

It was p/caded, on the other hand, for the creditors, That a purchaſer, 
in a judicial ſale always makes a lamp bargain, and buys the whole 
tubjefts expoſed i cumalo, without a minute examination of particulars; 
and, if it was other ways, it would be impoilihle to imagine that any man 
of ordinary attention or economy would be ſo negligent a3 not previ- 
ouily to inquire into the circumſtances of the ſubjects he was about to 
purchaſe ; and, in the preſent caſe, ſuch a ſuppoſition was altogether un- 
natural, as no eſs than 2 FF had intervened between the date of the 


proof and the time of ſale. Agrecable to this doctrine, it was deter- 
mined 


„ 


mined on the 22d of December 1732, Cockburn of Cockpen contra 
creditors of Cockpen, that the purchaſer was not intitled to any abate- 
ment of the price, on account of diminutions happening in the rental 
betwixt the time of the judicial proof and the ſale. 

With reſpect to the deduction on account of the teinds, the plea ſeems 
equally unfavourable. The purchaſer is preſumed to inquire into the 
validity of the bankrupt's titles, as well as the condition of the ſubject; 
if this is omitted, he has himſelf only to blame, and therefore ſhould 
be the only ſufferer. In the caſe of a total eviction, the law orders the 
creditors to refund the price 1n proportion to what they had received; 
but, in a partial eviction of the ſubject, the purchaſer may give up his 
bargain if he pleaſes, but can demand no allowance upon that account: 
That the fourth of the tithes ought to be conſidered as a burden upon 
the ſubject in favours of the crown, and ought to be viewed in the ſame 
light as ſtipends payable to a miniſter, an augmentation of which was 
never reckoned ſuthicient to found the purchaſer in recourſe againſt the 
ſeller. 

As to the caſe of Cockpen, it was replied on the part of Mr Wilſon, 
That the factor upon the eſtate had put up the farm, the rental of which 
fell to a public roup, and intimated it in the Gazettes ; ſo that the 
ſituation of that farm was notorious, and the purchaſer muſt have known 
what was ſo openly publiſhed. 

l T Lords found, That the purchaſers were intitled to deduction of 

a fourth part of the teinds, and — the haill other deduc- 
* tions claimed.” 


Act. John Dalrymple. Alt. Reb. M* Queen. 


No. CXLI. | November 14. 1764. 
ELIZABETH MUDIE, 


Againſt 


JAMES DICKSON and FAMES MITCHELL, Truſtees for the 
Creditors of ROBERT STRACHAN. 


What are the effefs of a diſpoſition in truft to creditors, and what circumſtances 
are requiſite to bring it within the ſlatute 1696 


N the year 1759, Elizabeth Mudie lent to Robert Strachan mer- 
chant in Montroſe the ſum of two hundred and ten pounds, for 
which ſhe received his bond. 

Strachan becoming embarraſſed in his circumſtances, on the 11th of 
June 1762, executed a diſpoſition in favours of James Dickſon and 
James Mitchell, for themſe: ves, and as truſtees for the reſt of his credi- 
tors, of all his effects both heritable and moveable. This diſpoſition 
was acquieſced in by all concerned, Elizabeth Mudie excepted, who 
never gave her conſent, but went on to operate her payment in the or- 
dinary courſe of law. 
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On the 7th of chan ihe executed a hor ning againſt the debtor, and 
ee e uled arreſtment in the hands of the truſtees „who were then 
in poſſeſſion of a great part of the debtor's effects, and alſo in the hands 
ot two other gentlemen who were owing him conſiderable ſums. On 
the zoth of the fame month, ſhe raiſed a caption againſt him, and ob- 
tained five executions of Rarch. all of which were within ſixty days of 
the date of = diſpoſition to the truſtees, 
Ine truſtees, in conſequence of the trult-right, diſpoſed of the debtor's 
effets; but, before they had made any diviſion of the value, two pro- 
ceſſes were brought by Elizabeth Mudie, the one a reduction of the 
truſt- litpolition upon the Bank hs and the other a forthcoming 
againſt the cruſtees, and the two other gentlemen in whoſe hands the 
had uſed arreſtments. | | 
In bar of theſe actions, three points were pleaded by the defenders : 
1/7, That Robert Strachan was not rendered a bankrupt in terms of the 
act 1696, as the ſeveral executions of the meſſengers who ſearched for him 
only bore that he was not to be found in his own houſe, from which he 
had removed, and the furniture whereof had been rouped ſome time be— 
fore the ſearch began; and as he had made ſeveral public appearances 
in the town of Montroſe, had frequently tranſacted buſineſs in that place, 
and had never behaved 8 like a man who was under the appre— 
henſion of gal diligence : 20, Upon ſuppoſition that he was rendered 
a bankrupt within fixty days of the truſt-deed, yet the truth of this 
ought not to operate a reduction of the diſpoſition, as 1t was evident, 
from the ſpirit and words of the act 1696, that the legiſlature only in- 
tended to prevent partial preferences in favour of particular creditors, 
and not to render ineſfectual diſpoſitions that were granted for the good 
of all concerned, without any unfair advantage being intended to indi- 
viduals : That the truſt-right here was conceived + in favour of two cre- 
ditors for the behoof of the whole, without any preference to them 
prejudicial to the reſt: And 34:Y, That, though the diſpoſitions were 
reduceable, the purſuer could be 1 to no preference on that ac- 
count, as the reit of the creditors had been prevented trom employing 
the fame diligence which ſhe had done, from an opinion that the difpo— 
ſition was a ſuſlicient ſecur' ity, and incapable of being reduced; at leaſt, 
that the 1 were intitled to retain the goods, or prices thereof, 
of which they were lawfully poſſeſſed, before the parſuers arreſtments 
{or behoof of themſelves and other lawful creditors accepting of the 
diſpoſition, without prejudice to the purſuer's taking her ſhare thereof. 
It was an fee ered, on the part of the purſuer, That Strachan was ren- 
dered a bankrupt preciſely in the terms of the act of parliament : That 
the executions of the meſſenger were a ſufficient evidence in ſuch a que- 
{tion as this, and could not be over-ruled by contrary circumſtances be- 
ing proven, a proof of which was altogether unprecedented and incom- 
petent: That the different ſearches at the debtor's houſe was all that 
could be required ; and that his family having left it on account of his 
furniture being diſpoſed of, was entirely nnmaterial : For his children 
were diſpatched to different places; he himſelf was wandering up and 
down the country, to be found no where that he was looked far. -a and 
deſtitute of any reſidence or domicile, except his former habitation, where 
legal diligence could be executed againit him: In fact, however, Ro had 
been ſearched for at his father-in-law's houſe, where he was ſuſpected 
ro 


E 


to be; but th s ſearch proved ineffectual, as appears from the execution 
produced: That his public appearance in Montroſe was moſtly on a 
Sunday; and, when he once appeared on another day, he was obliged 
to make his eſcape by a back-lane, otherways he would have been ap- 
rehended : 2dly, That the words of the act of parliament were gene- 
ral, and intended to fruſtrate every alienation or other deed done by 
a bankrupt, within 60 days of his bankruptcy, whereby he might dimi- 
niſh the right of one or more of his creditors in favour of the reſt : 
That the law has introduced a preference in favour of ſuch creditors as 
follow the meaſures thereby pointed out for recovering payment of their 
debts; and it would be unjult if any act of the bankrupt could deprive 
a creditor of this preference, without his own conſent : That the diſpoſi- 
tion in queſtion was never acceded to by the purſuer, and conſequently 
was reduceable at her inſtance. 
3dly, As to the hardſhip with which it would be attended to thoſe cre- 
ditors who had acquieſced in the diſpoſition, that was a matter of no 
concern to the purſuer ; they had themſelves only to blame if they 
truſted to a falſe ſecurity, and with-held their diligences, from an opinion 
that a deed would ſtand, which they either did know, or ought to have 
known, was illegal and contrary to law; and if the truſtees were to be 
allowed to retain the effects which they had become poſſeſſed of, it would 
reſolve into a repeal of this falutary act; for every creditor whom the 
bankrupt intended to favour would only have to get himſelf named a 
truſtee in ſach diſpoſitions, and thereby would have an opportunity not 
only to ſecure his own debt, but alſo to make profit to himſelf by ſimu- 
late ſales, and other arts in the management of the effects conveyed to 
him. | 
The Lords repelled all theſe defences; found the bankruptcy pro- 
ven; reduced the diſpoſition; and preferred the purſuer, in virtue 
© of her diligence, to the effects in the hands of the truttees, and of 
© the other perſons in whole hands arreſtments had been uſed.” A. c. 


Ac. Ferguſon and Fa. Ferguſon, junicr. Alt. Lacthart and D. Rae. Clerk Ci ſau. 


No. CXXXIX. November 16. 17641. 
IAM ES PATERSON, | 
| Agaiuſt 
ADAM ANDERSON of Keſtock. 
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The court, in a proceſs of ranking and ſale, repelled the obj2Tion of the erecli— 
tors names not being filled up before the execution of the ſummons, and that 
the creditors were not in poſſeſſion of the debtors whole eftate ; 24ly,, 
Found, That an abjolute proof” of bankruptcy, before ſequeſtration, was not. 
neceſſary. | | 


N R Anderſon having become very much diſtreſſed in his circum- 
\ ſtances, and unable to pay his debts, James Paterſon, a.preferah1: 
creditor of his, commenced a proceſs of ſale of his eſtate; during th: 
dependence of which, a ſequeſtration was alſo applied for to the court. 
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In oppoſition to the tale, it was pleaded by the defender, That no 
ſale of the citate could proceed, as the ſummons was irregularly exe. 
cuted, being not only ſigneted blank as to the names of the whole cre- 
dives meant to be called as defenders, but alſo returned into court in 
the ſame ſtate; from which it was evident that the executions of the 
mellenger were deſtitute of a warrant, as they called perſons whoſe names 
the ſummons did not contain, and whom he had no authority to cite: 
That the act 1681 expreisly required that the real creditors ſhould be 
ipecially ſummoned: That this requiſite was neglected in the preſent 
caſe, as the ſummons was executed blank: That the act 1672 likewiſe 
ordains all executions of ſummonſes to bear expreſsly the names and de- 
ſignations of the parties, purſuers and defenders, and that the execution 
mall be null, if ſupported only by a general relation to the ſummons, 
which plainly ſuppoſes that the ſummons bears the names of the parties; 
for, if they were allowed to be blank, the meſſenger would not have 
been commanded to be particular in his execution, when the ſummons, 
which 1s his authority and warrant, was permitted to be general. 

It was likewiſe ie on by the defender, That the creditors were 
not in poſſi ſſion of the whole eitate, as required by the act of Parliament 
1681: That this act could not be diſpenſed with, and had always been 
obſerved hitherto in proceſſes of this kind. 

To the firſt of theſe objections reſpecting the execution of the ſum- 
mons, it was anſwered by the purſuer, That ſummonſes of ranking and 
{ale were always executed in the ſame manner; and being ordered by 
the court to give in a condeſcendence as to the common practice in this 
particular, he condeſcended, in conſequence of information from the 
oldeſt practitioners about the court, that it was altogether unuſual to 
make a particular inſertion of the names of the ſeveral defenders in a 
ſummons of ſale; that the common debtor alone was particularly men- 
tioned, and a blank left for his creditors. It was allo the practice for 
the agent or the'clerk, when the ſummons was called, to make out a 
roll of the defenders names trom the executions ; that he ſometimes fil- 
led up the creditors names 1n the wili of the ſummons, and ſometimes 
oy, as the former ro!] made a part of the proceſs, and anſwered the pur- 
pole equally well. He lizewile mentioned the ranking and fale of New- 
ark, where the credi:ors 1ames were not filled up in the will of the ſum- 
mons till the decreet was extracted, and that this procedure was adviſed 
by the ableſt practitioners about the houſe. As to. the other difficulty 
of tlie creditors not being in poſſeſſion of the whole eſtate, that was e- 
qually deſtitute of foundation. The act 1681 only required that the 
bankruptcy ſhould be notorious, and the creditors in the poſſeſſion of 
the eſtate ; but that it was no where required that they ſhould be in 
poſſeſſion of the whole eſtate ; and that it had been found by the court, 
11th ſuly 1699, Learmonth againſt Gordon, that an infeftment of an- 
nualrent was a good title to purſue a fale oi a bankrupt eſtate, altho' it 
was no more than a fervitude, and. only over part-of the lands. 

During the dependence of the proceſs of ſale, the purſuers likewiſe 
applied for a ſequeſtration of the eſtate. To which it was oljerted, 
That no abſolute proof of the bankruptcy was brought, which was a re- 


| quiſite indiſpenfibl y neceſſary, and that che competition of the credi- 


oT 


L 367 


tors alone founded the juriſdiction of the court, without which no ſe- 
queſtration could proceed : That here there was no competition of rights 
but a ſimple proceſs of ſale, without any other procedure, except from 
preliminary objections being ſtated to the competency of that proceſs. 
To the firſt of theſe it was an/wered by the purſuer, That a proof of 
an abſolute bankruptcy was founded neither in law nor in practice : 
That the court, agreeable to the authority of Lord Stair, lib. 4. tit. 50. 
928. and Mr Erſkine, lib. 2. tit. 12. H 22. had always found ſequeſtra- 
tion competent when 'the eſtate was heavily charged with debt; and 
that this remedy had never been refuſed on account of the bankruptcy 
not being proven, was determined in a late caſe, Campbell againſt 
 M'Lauchlane of Greenhaugh. 


With regard to the neceſlity of the competition of rights, he obſerv- 


ed, that, in the preſent caſe, there was ſuch a competition; and, in 

ſupport of which, a decreet of poinding of the ground, and another of 

mails and duties, were produced at the inſtance of two different credi- 

tors againſt the ſame tenant; and, even tho' there was no direct compe- 

tition, the court had been in uſe to grant ſequeſtration when it appear- 
ed for the advantage of the parties concerned. 

The Lords ſequeſtrate the lands and eſtate belonging to the ſaid A- 

* dam Anderton, and remit to the Lord Ordinary to name a factor 

* thereon, and repel the objections to the proceſs of ſale. A. c. 


Act. Fa. Ferguſon, junior. Alt. Alex. Lockhart, 


— 2 —— — — — — g — "> 
ů—ͤ—E—ũſ ͤ AA— — ͤ — DAY OG ny Oo —— * 0 - * __ 


5 * 8 rn MCC WII 
_ Fei —  - Do 1 i — . —— —— 


* 7 8 7 25 * A 2” tea; "ORE. 1 1 4 1 1 1 „ aa; a . — q 5 pag et opens Wh 2 r _ PTY” n 
——— 2 —— — — monroe Wha Ü ü 2 by a 2 . " ES 2 vi * 2 7 * * 0 = Tr PE: TE OY er * e a 0 
— ——U—ü—üU—ä— — —— V— — > : ; 3 Se — reer ' b bs — L , "NY * 7 n y "IIA Fe 2 P rr * . W. 1 «as Bhi 1 ac 8 
1 — . 1 ** * 7 IE: ot: TY pet = we Lt OM e 2 


F 3269 | 


CASES APPEALED. 


LIN. Captain Robert Haldane and others, againſt Admiral Francis 
Holburn and others. 


February 11. 1761. Ordered and adjudged, that the petition and ap- 
peal be, and the ſame is hereby diſmiſſed this houſe, and that the ap- 
pellant do pay to the reſpondent the ſum of thirty pounds coſt, in 
reſpect of the ſaid appeal. 


XXII. John Gordon of Achanachie, and Mr Alexander Gordon of 


Whiteley advocate, his trultee, againſt Grizzel Ogilvie, eldeſt daugh- 


ter and heireſs of Mr John Ogilvie advocate. 


March 22. 1762. Ordered and adjudged, that the appeal be diſmiſſed 
the houſe, and that the interlocutors complained of be, and the ſame 
are hereby afhrmed. 


LI. Walter Stewart advocate and others, againſt Mr David Dalrymple. 


[April 1. 1762. Ordered and adj udged, that the ſaid interlocutors of the 
10th February 1761 be, and the ſame is hereby affirmed ; and it is 


further ordered and adjudged, that the ſaid interlocutors of the 28th 


July 1761, and 2d February laſt, be, and the fame are hereby reverſed, 
and that the appellants be added to the roll of frecholders for the ſhire 
of Wigton, purſuant to the act of parliament of the 16th year of his 
late Majeſty. 


LXXXIII. Sir David Cunningham, Bart. againſt William Wardrop and 


others, heritors and inhabitants of the parith of Whitburn. 


December 20. 1762. Ordered and adjudged, that the ſaid interlocutor 
of the 26th of February 1762, complained of in the ſaid appeal, be 

_ reverſed ; and it is further ordered, that the interlocutor of the 1ard 
Lords of ſeſſion of the 211t of January 1762 be, and the tame is here- 
by athrmed. 


LXIII. Lord Kinnaird againſt Hunter. 


February 18. 1765. Ordered and adjudged, that the appeal be diſmiſ- 
{:d this houſe, and the interlocutors therein complained of be, aud 
the ſame are hereby athrmed. 


XXI. John Scot-Nitbet of Craigentinny, againſt John Young of New- 
hall. 

February 21. 1765. Ordered and adjudged that the appeal be diſmiſ- 
ied, and the interlocutor therein complained of be, and the ſame is 


hereby aflirmed. 
CVI. 
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CVI. Thomas Lord Erſkine, &c. againſt the Magiſtrates of Stirling. 


March 20. 1765. Ordered and adjudged, that the appeal be diſmiſſed 
this houſe, and the interlocutor therein complained of be, and the 
ſame is hereby affirmed. 


CXL. Margaret Lawrie, and Andrew Sloan Lawrie, her huſband, a- 
gainſt Alexander Spalding of Holm. 


March 28. 1766. Ordered and adjudged, that the appeal be diſmiſſed, 
and that the interlocutors complained of be, and the ſame are hereby 


affirmed. 


CXXXIX. Robert Hunter of London merchant, againſt his Excellency 
Auguſtus Baron Count de Bothmar, ambaſſador of his Majeſty, the 
King of Denmark, for and on behalf of his Daniſh Majeſty, and the 
Hon. Captain Keith Stewart, and others. 

May 7. 1766. Ordered and adjudged, that the interlocutors complain- 
ed of be, and the ſame are hereby affirmed. 
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D E G ISS 1 


OF 


The COURT of SESSION. 


No. I. | | June 13. 1716. 


SUTHERLAND of Kinminity, 
Againſt 
WISEMAN and others. 


Murray for confirming her executrix to her brother, Wiſeman the de- 
fender, in the interim, acting as commiſſary-depute, inventars the goods 
and papers, ſeals up the cabinets, &c. and delivers fifty guineas to Crim- 


ond the lady's ſon, and takes his bond for the ſame, payable to whomſo- 


ever ſhould' be found to have beſt right to the executry. But the purſu- 
er being on the road homeward to Scotland, the edict is raiſed and exe- 
eute only on the 7th of January 1711; but the officer having ſigned the 
execution blank, it was afterwards, by Wiſeman's orders, filled up, as of 
date the laſt of December; ſo that it being called the 11th of January, 
| the Lady was decerned on the 16th, and confirmed on the 25th; and 
Kinminity's defences, (who was then arrived,) not ſo much as admitted, 
| nor marked on the decreet ; but he thereafter obtains reduction of this 
decreet before the commiſſaries of Edinburgh, and now inſiſts beſore the 
| Lords for damages, &c. againſt the Lady and Mr Wiſeman ; which da- 
mage he alledged they had occaſioned by ante-dating. and uſing their 
| faid execution. | | 

Anfwered for Wiſeman the defender: Imo, That the purſuer was hot 
| leſed by the wrong date of the execution; for the preference was not 
given on account of priority of diligence, nor did the commillaries re- 
| Guce the decreet upon that account; but the purſuer's aunt was prefer- 
red upon the commiſſary of Murray's miſtake, that the ſiſter excluded the 
| grandchild, as being a degree nearer the defunct; which wrong notion is 
| the ratio decidendi of the commmiſſaries of Edinburgh in their reduction; 
| 0 that at whatever time the purſuer had claimed the office, the commiſ- 


ES KH ſary. 


THE late Sutherland of Kinminity, the purſuer's grandfather, 3 
ving deceaſed while the purſuer was abroad, the Lady Artamfoord, 
the defunct's ſiſter, intending to raiſe an edict before the commiſſary of 


- = 4 8 8 3 _ _ C 
et —_—_————— ———— a — — — cc 


BE. 


Murray woulli have n the ſiſter as nearer; and the miſtake in tl. 
execution occaſioned no prejudice to the purſucr. 246, That, however the 
purſuer vas cited, yet he was ſufſiciently certiorate, as appears by his 
compearing by * procurator, proponing defences, &c. which were 
over-ruled. 

Replie for the purſuer: That, though the queſtion was not anent 
priority of diligence, yet the gaining of nine days by ſuch an illegal 
practice was the occaſion of the purſuer' s being debarred from his right 
by a confirmation which would never have taken place, if the edict had 
not been called within the lawful days, after the true execution thereof 
had elapſed : To the 2d, an/wered, That the very alledgeance Was an ar- 
gument againſt the defender, in ſo far as the purſuer's compearing by hi; 
procurator to ſtop the confirmation, was au evidence that he would haye 
come time enough to propone his defences, if the defender, by his un- 
warrantable conduct, had not prevented him. | 

Duplied for the defender: That, in the reduction before the commil. 
iaries of Edinburgh, there was no expences craved, and it was againſt 
both juſtice and form to raiſe a proceſs for the expence and damage of 
another; for ſo a purſuer may go on in infinitum, ſeeing every proceſs re- 
quires expences ; and ſuch a proceſs as this was expreſsly refuſed to be 
ſuſtained by the Lords the 26th January 1709, Charles Menzies againſt 
Gordon of Pitlurg : Nevertheleſs, 


; The Lords found the defenders Oy My and ſeverally, i in 
the purſuer's damages. 
Act. Dun. Forbes. Alt. Horn. Gib/:n Clerk. 


EODEM DIE. 
Inter egſdem. 


At adviſing of the above proceſs, it occurred to the Lords, that the a- 
bove James Wiſeman, one of the defenders, had unwarrantably acted in 
name of the commiſſary without a commiſſion, who alledged, that what 
he did was by commiſſion; and a term being aſſigned to him for prov- 
ing thereof, the term was circumduced for not proving: Wherefore 


»The Lords granted warrant to cite him before them, to anſwer for 
© his ſaid unwarrantable procedure; and recommended to the So- 
licitor to execute this order, and to the Lord Advocate to proſe- 
* cute the ſame.” 


No. II. | 8 15. 1716. 


— HAMILTON and the Creditors of Orbiſton, 
Againſt 
HAMILTON of Dalziel. 


ILLIAM and James Hamiltons, elder Te younger of Orbiſton, 
having made a tailzie of the eſtate, dated at Cramond, and the 
father another thereafter, dated at the Buoy of the Nore: In the firſt, 


they reſerve a faculty to alter, and that tailzie is to Orbiſton younger and 
his 


A- 
in 
hat 
OV= 


for 


So- 
We- 


on, 
the 


and 


his 


rſt, 


1 ; 
his heirs whatſomever. In the ſecond (the firſt branch whereof is Sir 
David Hamilton, who repudiate the heritage) there is a clauſe expreſsly 
reſolutive of the right of any of the branches who ſhould diſpone any 


art of the eſtate to ſames Hamilton, old Orbiſton's brother, or his iſſue, 
who nevertheleſs is heir of line to Orbiſton younger by the deceaſe, 


without iſſue, of both father and ſon : But, thereafter, Orbiſton elder 


grants a diſpoſition of his eſtate in favours of Hamilton of Dalziel ; and 
in a proceſs of reduttion thereof, cx capite lef;, at the inſtance of the ſaid 
ames Hamilton; in conjunction with Orbiſton's creditors, it was, among 
other things, | ; : 
Alledged for the defender, That James the heir was excluded by the 


ſeveral deeds at Cramond and Buoy of Nore ; 1m9, By that at Cramond, 


wherein he is paſſed over, and his heirs-male called next after the heirs 
of elder and younger Orbiſton's bodies; 240, By the ſettlement at the 
Buoy of the Nore, not only by inſtituting another, but by a politive 
exheredation of him and his poſterity, as ſaid is; in which caſe, it is 


the ſame thing whether the heir inſtitute repudiate or not, ſince ſtill the 


heir is excluded by the clauſe above mentioned. 
Anſwered for the purſuers: Imo, That the firſt was not a ſubſiſting 
deed, but totally innovated and altered by the poſterior deed at the Buoy 
of the Nore; 2d, That, ſince Sir David Hamilton, the heir inſtitute in 
the ſecond deed, did not accept, the heir was not excluded, becauſe the 
deed remained a deſerted deed, and the heir of blood might notwith- 
{tanding thereof enter to the eſtate and poſleſs it ; for, otherways, in ſuch 
a caſe, an eſtate behoved to remain in perpetual non-entry. In ſhort, 
the effect of repudiation by our law is, that it makes way for the heir of 
blood, not for the ſubſtitutes in the ſettlement : Neither will our form 
of tranſmiſſion by ſervice and retour ſuffer it to be otherways, ſince no 
man can be ſerved upon a repudiation but only upon a failure. 
The Lords found, That the heir of line, and his iſſue, were not ex- 
* cluded from the ſucceſſion by the clauſe in the ſaid ſecond talzie. 


Act. Sir Walter Pringl. Alt; Byjwal. Gibſon, Clerk. 
No. III. 2 June 20. 1716. 
Sr PATRICK HOTAE 
Againſt 


The EARL of HOME. 


HE deceaſed Mr George Dickſon of Rughtrig obtains an adjudica- 


tion againſt James Earl of Home, this Earle's uncle, as he who 


| ſtood infeft in the eſtate under the great ſeal, and as charged to enter heir 


to James Earl of Home his father, this Earl's grandfather, and Sir Pa- 
trick Home adjudges the right of the ſaid adjudication from Mr George, 


and purſues reduction and improbation againſt the preſent Earl, produ- 


cing for his title James the uncle's charter and ſeiſine, and Dickſon's 
| adjudication, 
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4 
adjudication, and Sir Patrick's adjudication from him, whereon neverthe.. 
leſs Sir Patrick is not infeft. | | 


Alledged for the Earl: That no infeftment having followed upon Mr 
George Dickſon's adjudication, nor the purſuer's, theſe could only be 


ſuſtained to force a production in an improbation of perſonal rights, but 


not of real ones, whereupon infeftment had followed. 

Anſwered for Sir Patrick: 1m, That the reaſon of reduction being 
falſehood, the defender muſt produce all rights called for, that it may be 
c£nown if there be ſuch rights or not, or if they be falſe or true deeds: 
24%, Earl James the uncle being infeft, the right of that infeftment is 
carried by Dickſon's adjudication ; ſo that, as the Earl might have pur- 
ſued reduction and improbation, ſo alſo might Dickſon, and conſequent- 
ly Sir Patrick, as coming in his place; and, ſeeing the foundation of Sir 
Patrick's right is by infeftment, it does not import whether the infeft- 
ment be paſſed upon the conveyances and mid-couples or not: 3, Mr 
Dickſon's adjudication is not only againſt Earl James, as infeft, but like- 


wiſe as charged to enter heir to his father, the Earl's grandfather, to. 


whom this Earl is heir ſerved and retoured. 

Replied for the Earl: That it is a known rule in our law and form, 
that parties in peaceable poſſeſſion of their lands by real rights, can never 
be obliged to produce theſe real ſecurities to parties whoſe claims are only 
founded on perſonal rights: thus the Lord Stair, tit. Reduction and Im- 
probation, & 14. ſays, That a purſuer of reduction and improbation 
ſhould not inſiſt upon any title until he himſelf be actually infeft on that 
right; and, for the ſame reaſon, he cannot inſiſt to reduce and improve 
upon a difpoſition, or any other right but an infeftment, if the reduction 
be for reducing infeftments. And, further, 1, That Sir Patrick's al- 
ledgeance, that his author's evidence would be good for a preference in 
a competition, was indeed true, but his inference therefrom was falla- 
cious ; and he might as well alledge, that his author's infeftment did in- 


title him to warning and. removing tenants, as to force production of 
real rights while he was not infeft himſelf. 2&0, As to Earl James's be- 


ing infeft, and alſo charged to enter heir, 


Anſwered : That the preſent Earl, though he were ſerved heir to the 


grandfather, that fervice could not make up Sir Patrick's title ; for the 


Earl would not produce rights, whereon infeftments have followed, to 


Sir Patrick, who is not infeft, though ſuch rights were granted to him- 


felf; and the queſtion of the defender's repreſentation cannot here enter 


into the debate, which relates not to the defender's implementing of obli- 
vations, but only concerns his production of real rights to Sir Patrick, 
who is not infeft; and, if Dickſon's infeftment were here ſufficient, that 
would encirely deſtroy the rule, That a perſonal right is not a title where- 
upon to reduce an infeftment; for, ſince all perſonal rights do neceſſarily 
at firſt flow, at leaſt, mediately and remotely, from a perſon who is infeft, 
it is impoſſible to ſtate a cafe in which the rule can take place; and here 
neither Sir Patrick nor his author are infeft; and therefore, if we go one 

ſtep further back, by the ſame reaſon, we may go to fifty. | 
Duplied for Sir Patrick: That the caſe is cleared by deciſions, 
1729, 12th December 1635, Rolland contra Wardlaw, where the Lords 
| found 
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found a „ retour was ſufficient to give the purſuer a. title to reduce 
a compriſing, whereupon infeftment had followed. 24, Hope, in his 
larger Practics, title Improbation, ſays, The Lords, in an improbation 
purſued by Glengary contra Monro, ſuſtained action on a charter with- 
out ſeiſine. 30, In the cauſe, 3d December 16 34, Lord Johnſton contra 
Johnfton, the Lords ſuſtained compriſing from the apparent heir, who 
was charged to enter, to be a ſufficient title in a reduction and improba- 
tion; for that charge and compriſing was as ſufficient as if the party 
had been retoured heir. 4to, The ſame was found with reſpe@ to an 
adjudication, 20th January 1663, Little contra the Earl of Nithſdale; 
and 24th June 1681, Oſwald contra Douglas and Deans; and this even 
though the adjudication was to the behoof of the apparent heir. 

T: riplied for the Earl: That the firſt reaſon quoted is ſingle, ſingular, 
and in deſuetude ; beſides that, even as it ſtands, it will not ſupport Sir 
Patrick's plea ; for the caſe there was, that a debtor infeft in lands ha- 
ving them appriſed from him for payment, whereupon the appriſer was 
infeft, the debtor's heir ſerved in general, though not infeft, was found 
intitled to purſue reduction, and force production of the appriſer's real 
right; which differs widely from the caſe of a ſingular ſucceſſor, to whom 
our law gives not the ſame indulgences as to the right of blood. 2%, In 
the ſecond quoted deciſion, the queſtion was not, If a purſuer, not in- 
feft, could force production of real rights? but only, If a naked charter, 
without ſeiſing, could force production of any rights, even perſonal 
ones? which concerns not the preſent caſe. 3770, The third decifion 
proceeds only with relation to perſonal rights, and where the purfuit was 
only in improbation on falſehood ; nor is there any mention there of 
real rights compleated by infeftment. 40, As to the fourth, it neither 
mentions rights real by infeftment, nor did there the lands hold of the 
King, but of a ſubject, whom the compriſer had charged to infeft him, 
which put the compriſer in the ſame caſe as if he had been actually in- 
feft; beſides the compriſing was on the apparent heir's own bond; ſo 
that, in this caſe, the Lords had likewiſe regard to the righr of blood. And, 
22 it is noticed, in the end of that deciſion, that the Lords would not 
admit certification againſt an appriſing, if the infeftment thereupon were 
produced; ſo that this deciſion made directly againſt Sir Patrick ; and 
this anſwer alſo ſerves to take off the above-cited deciſion, Oſwald contra 
Douglas and Deans ; for there alſo the adjndger had charged the ſuperi- 
or, whereby his right was real and compleat ; beſides, that, even in that 
caſe, the Lords refuſed to force the r of real rights, but reſtric- 
ted the action to improbation. 

Quadruplied for Sir Patrick: That a charge againſt the ſuperior gives 
no real right, but is only uſeful in competitions, in Cate a tupcrior ſhould 


prefer one adjudger to any other; ſo that it is the adjudication, and no: 


the charge, that gives the right to purſue ſuch actions. 27, That there 
could be no charge againſt the ſuperior in this caſe, becauſe the lands 
hold of the crown. 
* The Lords found the purſuer's title not ſufficient to call for produc- 
© tion of heritable rights whereupon infeftment followed, unleſs the 
* purſuer reſtricted his proceſs to an improbation on falſehood.” 


Actor Se. Alt. Sir Fa. Nafrith. Cin, Clerk. 
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No. IV. x | June 21. 1716. 


STEWART of Carſewell, 
Againſt | 
BANNANTINE of Kaims. 


SN James Lamont of Inneryne being debtor by bond, in the year 

1640, to Alexander Stewart of Carſwell, and Iſobel 'W allace his 
{pouſe in liferent, and Robert Stewart their ſon in fee, in 2800 merks ; 
the mother and ſon, after the father's deceaſe, convey the ſame to one 
William Home to lead appriſing thereon, which he did in anno 1646; 
and thereafter, in the year 1666, the ſaid mother, and Alexander her ſe- 
cond ſon, the other being dead, having entered into contract with Sir 
Dougald Stewart of Kirktown, diſponed the ſaid bond, appriſing, truſtees 
back-bond, &c. in favours of the ſaid Sir Dougald Stewart; for which 
cauſe, he, and Bannantine of Kaims as cautioner, obliged: themſelves to 
pay to the mother, and failing of her to the ſaid ſon, 2520 merks ; which 
fon Alexander, in the year 1675, granted an obligement in favours of 
Archibald Campbell his brother-uterine, (that he ſhould aſſign to the 
ſaid Archibald all bonds and obligations of whatſoever nature, which he 
had or thould acquire, belonging or granted to the ſaid Alexander Stew- 
art his father, or Robert Stewart his brother, by whatever perſons, &c.) 
whereupon Archibald Campbell obliged the truſtee's heir to denude ; and 
thereafter, without noticing the contract 1666, enters into a new tranſ⸗ 
action with Sir Dougald Stewart's heirs, and diſpones to them the ſubject. 
But, Mr James Stewart of Cariewell, heir to Alexander, having infiſted 
againſt Bannantine of Kaimas, cautioner for Sir Dougald Stewart in the 
foreſaid tranſaction, for payment of the 2520 merks therein contained, 
he obtained decreet ; the extracting whereof was nevertheleſs ſtopped 
upon a petition of the defender, alledging that the debt belonged to the 
{aid Archibald Campbell, (who alſo had tranſacted it in manner foreſaid,) 
conform to the above obligement by Alexander Stewart his brother-ute- 
rine in his favours; and, having raiſed proceſs of proving the tenor 
thereof, craved, that extract might be ſtopped till the ſaid proceſs were 
diſcuſſed; and a double of the above obligement by Alexander Stewart 
to Arellibald Campbell baving at length been produced by the purſuer 
himſelf, who contended, that though the principal were produced, it 
would not be relevant to ſtop his decreet, 

It was alledged for the defender: 1mo, That, by the contract 1666, 
which was the pur ſuer's title, it does appear, chat the original ground of 
this debt was the foreſaid bond in the year 1040, and appriſing led there- 
on by the ws! th which was to be validly conveyed by the creditors in 
the ſaid original bond, in favours of Sir Dougald Stewart ; but they not 
having denuded the truſtee, there could be no action upon the contract 
5 the 2 Rs merks; or, if there were, it was only competent to Archibald 

Campbell, who kad denuded the trultee, aud obtained diſpoſition Him 

im 


AN 
um to the appriſing; and fo was in condition to tranſmit the ſame to Sir 
Dougald's heir, which he actually had done. 240, Suppoſing the caſe 
were {imply taken on the contract 1666, yet Archibald Campbell had 
right to the 2520 merks by the ſaid general obhgement to aſſign; and 
the purſuer being heir of Alexander Stewart, could not quarrel the ſaid 
payment, being bound to make good his predeceſſor s obligement. 32:9, 
By the conception of the ſaid contract 1666, Iſobel Wallace the mother 
is har of the ſum, and Alexander Stewart, who predeceaſed, could not 
be ſerved heir to her; therefore Archibald Campbell being her only child 
ſurviving, it was jus tertii to the purſuer to quarrel the payment made to 
him, fince, as heir to Alexander Stewart, he can have no right. An- 
feered to the firſt, 

That however the appriling was conveyed, yet the purſuer's prede- 
ceſſors had tranſmitted the truſtee's back-bond by the contract 1666 in 
favours of Sir Dbugald Stewart, who therefore became {imply bound to 
them for the 2520 merks; and if Sir Dougald's heirs have afterwards 
paid the ſums in the appriſing, they had themſelves to blame. Anſwer- 
ed to the ſecond, That the ſaid general obligement gave Archibald Camp- 
bell no right to the contract 1666, the granter, being only thereby bound 
to make over all bonds, &c. granted to his father and brother; but the 
ſum in queſtion was directly due to the granter, viz. Alexander Stewart 
himſelf; neither could Archibald Campbell, by virtue of the ſaid oblige- 
ment, claim right to the bond anno 1640, and appriſing thereon; be- 
cauſe Alexander was previouſſy denuded thereof, by conveying the back- 
bond to Sir Dougald Stewart: And as to its being 7s ᷣtertii to the purſuer, 
Anſwered, That, ſince it is evident that the original bond belonged to 
the ſaid Alex: ander s father and brother, it might be preſumed, that the 
fee by the contract 1666 was likewiſe deſigned to be ſettled in the per- 
| fon of Alexander, and the obligement in favours of Lobel Wallace the 
mother mult reſolve into a naked liferent. | 
1 The Lords found, That the right of the original bond for 2800 
* merks, was not comprehended 3 in the original obligement granted 

© by Alexander Stewart to Archibald Campbell his brother-uterine; 
and repelled the alledgeance founded upon Iſobel Wallace's being 

in the right of the fee of the ſum purſued for; and found the ge- 

* neral clauſe to the ſaid obligement by Alexander Stewart to Archi- 

* bald Campbell not relevant to prefer him; and therefore aſſoilzied 

from the proving of the tenor thereof. 


2d. Fer guſen. Alt. Grab am. Sir James Juftice Clerk. 
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June 27. 1716. 
CHARLES MITCHELL, 


Againſt 
SINCLATR of Quendall. 


INCLAIR of Quendalt being debtor to William Donaldſon {kipper 
in Dundee, after horning regiſtrate, he adjudges his lands, and aſ— 
ſigns the debt and diligence to Charles Mitchell; but, the aſſignation 
not being intimate, Quendall and Donaldſon, (betwixt whom there was 
{everal other dealings,) poſterior thereto, count and clear, and grant a 
mutual general diſcharge to each other, of all that either of them could 
aſk by bond, tickeis, decreets, bills, compt-books, re. for any cauſe 
whatſoever preceeding the date of the diſcharge, and contains an obliga- 


tion upon either party to deliver up ſuch obligatory bonds, tacks, &c. as 


either of them had. Thereafter, in an action of mails and duties at 
Charles Mitchell's inſtance, compearance is made for Quendall, who al- 
ledged no proceſs on the ſaid adjudication, in reſpect of the cedent's 
foreſaid diſcharge, which, though poſterior to the purſuer's afſignation, 


yet was Prior to any intimation thereof to Quendall the debtor, who was 
at that time 27 ima fide to pay Donaldfon, and receive his * Aſcharge, 


which mutt be good againſt the purſuer, who is his aſfignec. 

Repiicd for the purſuer: That the diſcharge being only general upon 
the narrative of ſitting and cloſing accompts, Kc. can never be extended 
to the adjudication ; becauſe, 1/7, The diſcharge relates only to moveable 
debts, perſonal obligements, and decreets, as by. the ſaid narrative ap- 
pears ; whereas the adjudication is a real right, and- of a quite different 
nature; and, as ſuch rights are not ulually extinguiſhed by general diſ- 
charges no ways referring thereto, ſoit is not to be preſumed that Quen- 
dall would reſt fatished with funds a general diſcharge, without 4 
ing this debt for which he ſtood regiſtered at the horn, and his lands ad- 


judged, which. the Lords found 19th November 1680, Dalgarno agaiaſt 


the Laird of Tolquhon : 249, A general diſcharge is never preſumed to 
comprehend more than the granter had 8. to at the time of granting, 
which was alſo found 3d February 1671, Blair againſt Blair. Now, 
William Donaldton having aſſigned this adjudication long before the dit- 
charge, he had-no right thereto, and 10 is not underſtood to have dil- 
charged the ſame. 
Dublied for the defender: imo, That, in the deciſion 1671, the diſ- 
charge Lears 1. onerous cauſe, 2 ad that there had been a former Align 


tion, whereof the intimation was [extant 3 and that the deciſion 1680 did 


not mect the preſent cale, ſince there, there was a debt b e ant] a 
genf al clauſe diſc! RIES all other debts, which is not under od tO ex- 


to debts of another kind than that which | is ſpecially expreſſed; but 


vg ditcharge here is general of all debts and decreets, without mention- 
mg any particular : 200, That all writs tending to liberation ought to 
be largely in terpret ed, and that the diſcharge of all decreets muſt be 

as 


_ 


A 


i 
as effectual as the decreet of adjudication had been diſcharged, ſince the 
jurſuer could not condeſcend upon any other decreet that his cedent had. 

Triplied for the purſuer: That the deciſion in 1671 is founded expreſs- 

ly upon the prior aſſignation granted before the general diſcharge, as ap- 
pears from the words of the interlocutor; and, by the foreſaid other de- 
ciſion in Tolquhon's caſe, it appears that the diſcharge was not ſor a par- 
ticular ſum, with a general clauſe ſubjoined, but that the diſcharge was 
abſolutely general, with an exception of a particular obligement, which 
might appear to confirm the fame in cafes not excepted : Laftly, That 
the preſent debate was not ſimply, Whether the debtor could take, or 
the cedent grant a diſcharge of this debt whereof he ſtood entirely de- 
nuded ? But it was allo ct et voluntatis, namely, Whether the cedent, 
by granting the general diſcharge, did del! ign to acquit the receiver of this 
pa articular debt? And, from the reaſonings in the deciſions above- men- 
tioned, there appears plainly this ſolid rule, That a party who offers to 
take away a particular debt by a general diſcharge, mult prove that the 
particular debt was communed on, and treated of, eſpecially where there 
is a probable ground or caule w hy the granter of the diſcharge might be 
ignorant that it was in his power to diſcharge this particular debt at the 
rs as certainly Donaldſon was, who looked on himſelf as denuded 
thereof in favours oi Mr Mitchell: This rule is likewiſe clearly laid 

down in J. 4. 5. J de tranſjaft. ; and the reaſons are very convincing; 
becauſe, as the law does ſecure debtors making payment bona fide, fo it is 
careful to preſerve creditors from being impoſed upon by frauds and fal- 
lacies, which ule to lurk in general words. 


* The Lords found, that there being no inſtruction nor document that 
the debt aſſigned was communed upon, or counted for at the grant- 
ing of the general diicharge, the ſaid diſcharge did not extend to 
the debt aſſigned in prejudice of the aſſignee.” 
AQ. 5. M. Leu. += MK Binning. Gidon Clerk. 


No. VE June 28. 1716. 


Colonel PATRICK VANSE, 
| Againſt 
Sir ALEXANDER MAXWELL of Monreith, 


AXWELL of Monreith having led an appriſing upon the eſtate 

of Banbaroch in the year 1657, and infeft himſelf tkereon un- 

der the Great Seal. Colonel Vante, now ef Banbarroch, forty-eight 
years thereafter, grants a bond of corroboration of certain bonds grant- 
ed polterior to the appriſing, and, of the ſame date, obtains a back-bond 


trom the late Sir William Maxwell of Monreith, obliging him to de- 


unde himſelf, his heirs and ſucceſſors, of the fad appriſing, in favours 
of the Colonel, his heirs, &c. in ſo far allenarly as might be extended 
to certain lands therein mentioned, upon payment of the ſum contained 

3A 2 in 
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ed in the bond of corroboration ; the Colonel accordingly makes pay. 
ment of the ſum to Sir Alexander Maxwell, Sir William's heir; but al! 
he got from him being only a diſcharge and renunciation, wherein never. 
theleſs there is a clauſe obliging Sir Alexander to renew the ſaid writ at 
fight of, and as often as ſhall be thought fit by lawyers, ay and while the 
Colonel be ſufficiently diſcharged, and he himſelf ſufficiently denuded 
thereof, conform to his father's {aid back bond. The Colonel finding he 
could not infeft upon that writ as it was conceived, Sir Alexander ſtand- 
ing infeft under the great ſeal, charges him upon the foreſaid clauſe ; and 
the reaſons of ſuſpenſion were, " 
That Sir Alexander was ſufhciently denuded already by the diſcharge 
and renunciation-: That an appriſing may be ſatisſied by intromiſſion 
within the legal, or even upon a diſcharge of the debt whereon- it pro- 
ceeded ; and therefore, that this diſcharge and renunciation was ſufficient 
to extinguiſh the debt, and denude Sir Alexander: That there was a 
great difference betwixt voluntary rights and legal diligences ; for, 
to denude of an infeftment upon the firſt, a new infeftment was requi- 
lite in the perſon of the acquirer; but that, to denude of an appriſing, 
the ſame ſtanding only as a parallel right of ſecurity, how ſoon it is re- 
nounced, the debtor's own infeftment ſtands valid, without any renova- 
tion; and, laſtly, That the legal of this appriſing was fill kept open by 
the back-bond. | ; 
Anſwered for the charger: That, though an apprifing may within the 
legal be extinguithed in manner above mentioned, yet here the legal was 
not only expired, but the years of preſeription run before granting the 
back-bond, and the apprifer infeft under the great ſeal; which infeft- 
ment therefore became as effectual an irredeemable right of property, 
and denuded the debtor as much as an infeftment upon any diſpoſition 
whatſoever : So that'the queſtion now is, Whether a bare diſcharge and 
renunciation can denude the iuſpender ? And this muſt certainly be re- 
ſolved in the negative; and that it can be no otherways done than by a 


diſpoſition containing procuratory of reſignation, and infeftment ſollow- 


ing thereon. And as to keeping open the legal, an/avered, That, hefore 


granting the back-bond, the appriting was impregnable by preſcription; 


belides, that the back-hond refers to debts contracted poſterior to the 
leading the appriſing. | 

Replied for the ſuſpender: That the charger having accepted of the 
diſcharge and renuncixtion, res devert-177 aligm caſum; for the oblige- 
ment to renew being clogged with this expreſs clauſe, (keeping always 
the effect and ſubſtance above written), 1 he ſuſpender cannot be bound 
to grant a diſpoſition containing procuratory of reſignation, which is a 
deed of a quite different effect and ſubſtance from a difcharge and re- 
nunciation, and even inconſiſtent therewith, | 


Duplied for the charger: Imo, That though his acceptance had been 


ſimple, yet, ſecing id agebutur by the diſcharge and renunciation, that 
the ſuſpender ſhoul]d' be eflectually denuded, and that, gred wolurt non 


fecit, law- {till obliges him to make it good: 2%, That the acceptance 


was qualified with the foreſaid clauſe, in the end 'wherecf, by the fub- 

ſtance and eſſect above written, is ſignified, that he ſhall denude ct the 
6 

: At 1g; 


=” = 


E 1 1 
apprifing, and all that followed thereon, as appears by the clauſes above- 


mentioned. 
0 The Lords repelled the reaſons of taten in reſpect of the fa- 


* ther's obligement, and alſo the ſuſpender's obligement to denude 
conform. 


Act. H. Dowel, Alt. Ferguſon jun. Gil/on Clerk. 


No. VII. 5 | June 28. 1716. 


Lady MARY BRUCE and her Huſband, 
Againſt 
Colonel FOZN ERSKINE. 


"HERE having been a ſubmiſſion entered into by Colonel Erſkine 

for himſelf, as purchaſer (by a decreet of ſale) of the eſtate of 
Kinkardine, and in name of the creditors, on the one ſide, and Lady 
Mary Bruce, to whom the ſaid eſtate was conveyed by the late Earl her 
brother, and the Counteſs her mother, on the other fide; there followed 
thereon a decreet-arbitral, wherein, among other things, the Colonel is 
ordained to diſpone to Lady Mary, the houſe, yards, and parks, by vir- 
tue whereof ſhe alſo claimed right to the coal within the ſame, which 
coal had been anciently in a ſeparate author's hands from him that poſ- 
ſeed the lands. This decreet coming to be quarrelled in a ſuſpenſion, 
among many other points, this touching the coal was objected againſt by” 


the Colonel. 

And it was contended for him; That, in the decreet-arhitral, the coal 
bought to have been reſerved for him, ſceing, by the decreet of ſale, he 
had right to the whole coal of the eſtate of Kincardine ; and that the 
arbiters had made an infringement upon the fame, by finding, that La- 
dy Mary had right to a part of the lands, without mentioning the coal; 
yet ſinding that the Colonel had right to the haill remainder of the eſtate; : 
therefore the coal mult be underſtood reſerved to him. 

Anſwered for the Lady: That the coal being part and pertinent, and 
#2 being found by the decrect-arbitral to have right to ſuch lands, the 
mult likeways have right to the coal thereof. 

Replied for the Colonel: That it is no unuſual thing that the coal 
will be thus ſeparate; and that there are different proprietors of land 


and coal; and being originally ſeparate in the preſent caſe, aud diincta 


leneinenta, a decreet-arbitral with rakes to lands only ought not to be 


unde to comprehend the coal, 


* The Lords found, That the houſe, yards, and parks, to be diſponed 
* to Lady Mary by the decreet-arvitral, comprehended the coals 


© within the ſame.” 


LEY 


Act. Befavell, Alt. Sir altar Pringle. N. K2;;tie Clerk. 
— — 7 7 
: : No. Y III. 


1 July 3. 1710. 


Poor MARCARTET CUBBISON and her huſband, 
Againſt 
FOLIN CUBBISON:. 


BERF being mutual claims betwixt theſe parties, at length there 
was a communing ſet on foot betwixt John Sloan the purſuer's 
huſband, and David Cubbiſon younger of Cullenoch the defender's fon, 
which ended in an agreement; and three doubles of a contract being 
drawn up, (one whereof only mentions the writer's deſignation), and 
the ſon having communed for his father, ſubſcribes the fame, but not 
the father, though it runs in Cullenoch's name, only theſe words occur 
in the body of the paper, (Cullenoch's ſon has offered 1500 merks), and 
in the end theſe are adjected, (David Cubbiſon of Cullenoch is the party 
here bound and ſubſcriber). This paper coming thereafter to be es: 
led by this purſuer and her huſband, it was a/ledged for them, 

In, That the body of the paper running in the name of Cullenoch, 
and he not ſubſcribing it, it is null; and there being no mention of Da- 
vid till after detignation of the witneſſes, though it were pretended, that 
(by Cullenoch) in the body of the writ, David is meant ; yet, ſince ver- 
ba wvelent aſu, a man's eldeſt fon will not be underſtood to be deſigned by 
his father's title: So that, if by Cullenoch is underſtood the defender, 
the writ is null, as wanting his ſubſcription ; and, if we underſtand the 
defender's ſon, then as to him it is null alfo, there being no mention of 
him till after the witneſſes are deſigned ; ſo that, in effect, his ſubſcrip- 
tion is without witneſſes. 240, The writ is null, as wanting the writer's 
deſignation. 

Anſwered for the defender: 1mo, That, though his ſon was not the 
principal party, yet he was party in the agreement, made the offer, as 
the agreement bears, and thereafter ſubſcribed and bourid himſelf as ſuch, 
in the words above rehearſed. 240, That the writ, though ſubſcribed 
three ſeveral times, yet was all but one writ; and, though the deſigna- 
tion of the writer be not inſert in the firſt two ſubſcriptions, yet it is in 
the laſt, which makes the whole writ effectual, which the Lords found in 
a parallel caſe, 21ſt November 1710, Hamilton of Wiſhaw contra More 


of Cairnhill. 
* The Lords repelled the nullity.” 


Ad. Pat. Grant. [ Alt. Boſwell, __ Gilhn Clerk. 
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No. IX. EODEM DIE. 
Dame BARBARA FAFFRY. 
Againſt 
oO of Brotherton, and others. 


Y contract of marriage betwixt Sir John Falconar of Balmakelly 

and the ſaid Dame Barbara Jaffrey, ſhe is provided in the annual- 
rent of 33,000 merks of jointure, which, in cafe of ſurviving children, 
is reſtricted to the annualrent of 20,000 merks; but, ſome time after the 
marriage, there is a bond of proviſion granted to her by her faid huſband, 
whereby, in ſatisfaction of the ſaid contract, ſhe has diſponed to her in 
liferent his lands of Galraw, with a ſalmon-fiſhing thereto belonging, upon 
which ſhe is infeft, and which does exceed the ſaid annualrent. After 
this, nevertheleſs, he infeft ſeveral of his creditors in the ſame ſubject, 
and then died, leaving children in life ; and, in a competition betwixt 
the creditors and her, it was alledged for the creditors, That, quad the 
exceſs, this was plainly a donation betwixt man and wife, and therefore 
revocable, and, de fafto, revoked. by poſterior heritable bonds granted 
in favours of creditors. 

Anſeered for the lady: That though donations be prokidited, and are 
revocable, yet nothing hinders a huſband and wife to enter bs reaſon- 
able tranſaction ſuch as this was; for the reſtridion to the annualrent of 
20, ooo merks was not pure and ſimple; but only in a certain event, vi. 
if no children ſurvived the huſband, which was a hazard; and therefore 
they might lawfully tranſact in ſuch an event. And certainly a periculi 
Frelium is always allowed in ſuch caſes ;-and- ſince, in one event, vl. 
the non- exiſtence of children at Sir John's death, ſhe would have had ac- 
ceſs to the annualrent of the whole 33,000 merks, it was noways illegal 
to make a bargain in relation to that event. . 

* The Lords ſuperſeded to determine whether it was a donation or 
not; but remitted to an Ordinary to hear parties further on that 
point; only, in the mean time, they continued the lady's poſleſ- 
* tion, ay and while ſuch reſtriction be found; and allowed decreet 

© to go out againſt Brotherton, tackiman of the ſaid ſatmon-liſhing, 
for by-gones, and even in time cc 1 ay and while the reſtric- 

* tion be found; to be extracted with this quality, that, if the life- 

* rent ſhall be refivicted to the annualrent of the 20,000 merks, 

this decreet ſhati ceafe from thenceforth. 


Ac. Horn, Alt. Je. Ogilvie, Robert Clerk. 


No. X. | Fuly 4. 1716. 


Lady MARGARET MACGILL. 
Againſt 
PATRICK GCRAWFURD. 


F ADY Margaret Macgill being infeft in liferent in the lands of Kerſe, 
and a competition thereafter ariſing betwixt her and the creditors, 
the was at length preferred; but, during the dependence, the apparent 
heirs-portioners ſet a tack of the lands to Patrick Crawfurd, to whom 
he makes payment of the tack-duty, before intimation of the decreet of 
preference ; and, in a proceſs at Lady Margaret's inſtance againſt him 
for the ſame tack-duty, by virtue of the ſaid decreet, he alledged bong 
fide payment, he having paid to the ſetters before any legal intimation of 
the decreet. | 
Anſwered for the purſuer : That, before ſetting of the tack, her ac- 
tion was commenced; and, being a real action, the decreet is to be drawn 
back to the action, or rather to the firſt term after her huſband's deceaſe, 
at which time her jointure fell due, by virtue of her infeftment, which 
effectually ſtated her the true and real creditor, whereas the ſetters were 
not yet infeft : And, by law, the tackſman was obliged to know the con- 
dition of thoſe with whom he contracted, whole right had been render- 
ed litigious before the ſetting of the tack; ſo that the depending pro- 
ceſs and the lady's infeftment, whereon it was founded, ſufficiently in- 
terpelled every perſon concerned, as tenants, intromitters, &c.; and, if it 
were otherways, every intrant tenant, after a multiple-poinding raiſed, 
might pay the rent to the ſetter, and fo diſappoint the effect of the law. 
Nevertheleſs, | | 
Ihe Lords found the payments made by the defender to the ſetters of 
the tack, which were made prior to the intimation of the lady's de- 
« © creet of preference to him, relevant to extinguith the tack-duties 
of theſe terms that fell due prior to the ſaid intimation.' | 


AR! Rig. Alt. Hutchiſn. — Robertſon Clerk. 


No. XI. Fully 4. 1716. 
YOLINSTON of Corehead, 
Againſt 
JOHN Z N of Newton. 


N a process of reduction and improbation, and alſo a declarator of 


non-entry, at the inſtance of Co:chead againſt Newton his vaſſal, 
the 


tl a 1 


the title produced by the purſuer being a charter under the great ſeal _ 
anno 1048, with a precept out of the chancery that ſame year, but with- 


out any infeftment till the year 1714, that Corehead is ſerved heir to his 
_ grandfather, the obtainer of the charter; and, upon this general ſervice, 


as giving right to the precept of ſeiſine, having infeft himſelf upon the 
act of parliament 1693, giving force to precepts of ſeiſine after the gran- 
ter and receiver's death. | | 
 Compearance was made for Newton's creditors, who objefed againſt. 
the purſuer's title: That the act 1694 concerns only procuratories of re- 
ſignation and precepts of ſeiſine granted by ſubjects among themſelves; 
and that, both from the words and intent of the act, and that the words 
being (conſidering that procuratories of reſignation and precepts of ſei- 
ſine became void by the death of granters, as well as by the death of 
thoſe in whoſe favours they were granted) granters here, is not applica- 
ble in ſtile to precepts iſſued forth of the chancery, and then it was not 


the intent of this act to derogate from the rules in exchequer. 


Anſivered for the purſuer : That the act 1693 makes no diſtinction 
betwixt precepts of ſeiſine by ſubjects, and thoſe by the ſovereign ; but 
ſtatutes in general, without any exception, unleſs of precepts of clare 
conſtat; and, fince the law has not diſtinguiſhed, no perſon is warranted . 
to make a difference. 

20, The reaſon of the law is full ſtranger in precepts out of the chan- 
cery than in the other caſe, the reaſon expreſſed being for preventing un- 
neceſſary charges in renewing of precepts : Now, this holds ſtrongeſt in 
the caſe of precepts: by the crown, ſince it is very unreaſonable, that, 
where a party has paid a full compoſition for obtaining a charter and 
precept upon reſignation, if he die before the precept be execute, his fon 
or grandion ſhould be obliged to pay a new compolition to obtaia a new . 
charter. | : | 

The Lords found, That ſeiſines given to an heir or aſſignee, on a pre- 

© cept under the great ſeal, are warranted by the 36th act of the par- 
* liament 1693; and therefore repeiled the objeQion.” 


AR. Sir James Naſnith et Robert Dundas. Alt. Sir Halter Pringle. M*« Reiinie Clerk, 


No. XII. July 5. 1716. 
CLENDONING of Parton. 
| Againſt | 
GORDON of Kirkland. 
N a declarator at N inſtance, of his right to a piece of ground 
called the Parſon's Jſie, as part and pertinent of the barony of Parton, 


whereot, nevertheleſs, Kirkland and his authors had been in immemorial 
poſſeſſion, but had only an old charter, but no ſcifne thercon; it was, 


among other things, | 
3B Alled'red 


I 


edged tor the purſuer: That poſſeſſion, though never fo long con- 
tinued, cannot make a right without a title, ſince the act 1617, anent 
preſcription, requires charter and ſeiſine, and 4d years peaceable poſle{. 
non, or ſeitines one or more continued upon retours or precepts of clare 
£91 52 during that ſpace; none of which the defender had produced. 
Anſwered for the defender: That the land in contro: erſy having been 
polletied by him and his authors, as part and pertinent of his lands of 
Kirkland, this immemorial poſſeſſion, as in any caſe it may eſtabliſh 
part and pertinent, ſo eſpecially ought it to have this influence in a queſ- 
2 with reſpect to church-lands, (and ſuch the Parſon's Iſle is, as ap- 
pears by its very name and delignation), whieh have a ſpecial privilege: 
ſo that, even by the act of ſederunt 1612, the Lords declare they will de- 
cide all queſtions ariſing anent the right to church-lands by poſſeſſion for 
40, at leaſt for 3o years, immediately preceding the entering of their ac- 
tions. And it is obſer ved by the Lord Stair, tit. Infeftments of Proper. 
ty, That 37 years polleſſion before the reformation, or 13 3 the ens, 
ter, without interruption, is ſufficient to ſtand for a right of. 
240, Though, in the common caſes of preſcription, ſeifines be r ui 
red, yet, in the queſtion of church- lands, where the bre Ire much 
more defective, any colourable title, joined with poſi-ii on, 109d be 
ſufficient: and here the defender had produced an unquo ionable oye 
ment, viz. a charter, though the original ſeiſine be amm 
be preſumed from the long-continued poſſeſſion, e 
that it was before the act appointing regiſtration of {© 165, 11104 
{ion was much more conſidered than the ſeiſine, wii! | 
time much in ute to be given, as the Lord Stair obferves ot 07 
Infeftments of Property, § 16. 
* The Lords found an immemorial poſſeſſion ent to continue the 
immemorial poſſeſſor in the poſſeſſ eſſion, ay and While mo purſuer 
produce a ſpecial right to the ſubject in debate.“ 


Ac. Al. Fergufſun. Alt. B:fewall. AM Kenzie Clerk. 


No. XIII. | | Yuly 6. 1716. 
Sir PATRICK HOME Advocate, 
Againſt 
V LLM ROBERTSON Tactor for the eſtate of Renton. 


Y the Judgment of the houſe of pecrs, the eſtate of Renton having 
been ordained to be ſequeſtrate, (upon a depending proceſs anent 

the property thereof, betwixt Sir Patrick and Sir Robert Homes), and 
a faQtor appointed to be nominate by the Lords for managing the 
{ame for the behoof of the party who ſhould in the event be found 
to have the beſt richt; and William Robertſon being accordingly 
appointed 


* 


1 17 


appointed by the Lords for theſe ends, Sir Patrick, two years thereafter, 
moved by a petition that the ſaid factor ſhould be removed, as having 
contravened the act of ſederunt 22d November 1711, articles 6. and 8. 
bearing, That, for the benefit of creditors, and that they may be acquaint- 
cd with the ſtate of accompts of factors upon eſtates ſequeſtrate, the 
Lords enact, that all ſuch factors ſhall, within ſix months after extract 
ing the factory, make up a rental of the eſtate, and of bygone reſts, &c.; - 
and, art. 8. That the ſaid factor ſhall once every year give in a ſcheme 
of his accompts to the clerk of the proceſs, fo that the creditors may 
ave occaſion of ſeeing them yearly, and provide themſelves of proper 
means of checking them, &c. ; and this on the pain of being removed 
and fined at the diſcretion of the Lords. 

To this it was arn/wered for the defender: That the act of ſederunt 


founded on did in no ways concern the preſent caſe, it being only in- 


tended (as is plain from the very words) to regulate the conduct of fac- 
tors on bankrupts eſtates, the creditors on fuch eſtates being the only 
perſons. for whoſe ſake that act was deviſed : and as it is ſpecially con- 
ceived in favours of creditors, as the act itſelf expreſſes it, fo the ratio of 
the law plainly points out, that it was for their behoof only that it was 
fraracd, in order to their being acquainted, as the act ſays, with the ſtate 


and condition of the eſtate, and have yearly occaſion to fee the form of 


adminiftring it: But the eſtate of Renton- is not fo much as pretended 
to be a bankrupt; nor was it fequeltrate on that account, the ſequeſtra- 
tion being made by ordinance of the houſe of peers, as being alledged to 
be it: Sir Patrick's perſon as a truſt, and therefore ſequeſtrate only to 
the behoof of him who ſhould be found to have the beit right: Never- 
theleſs, TN 

* The Lords found the facor having failed to obſerve the tenor of the 

act of ſederunt, they removed him conform to the {aid act.“ 


Act. Se. Alt. Hay. MHenzie Clerk. 


No. XIV. | „ 16. 1717.-. 
JULIAN and BEATRIX DEWARS, 
Againſt 
The Clerks of the Bills, 


CHE deceaſed Sir James Cockburn having ſuſpended a charge given 
him by the ſaid Dewars upon juratory caution, did find his fon Sir 
William cautioner, and conſigned a diſpoſition in common form; which 
ſuſpenſion being diſcuſſed by the charger againſt Sir William, they obtained 
the letters orderly proceeded; and having applied to the clerks of the bills 
for the bond of cautionry, it was a-mifling ; but Sir William, at the faid 
clerks requeſt, renewed the ſame; which, together with Sir James's diſ- 


2 B23 © polition, 


E 4 


-polition, they offered to the chargers; which they refuſed, and gave in 
a complaint to the Lords, wherein they contended, 

Imo, That the clerks were immedinely liable, and not zn ſubfidinn: 
only; becauſe they were by their office obliged to receive a bond of 
cautionry, which, how ſoon the ſuſpenſion was diſcuſſed, the complain- 
ers had intereit to claim; and, if the clerks neglect to take ſuch a bond, 
or (which is the ſame thing) pretend that it is loſt, they are liable for 
the debt and damage, as was found 1 7h November 1680, Ogilvie againſt 
Riddel. 

20, That they were not obliged to accept of a new bond of caution- 
ry in place of the old; becauſe, whatever was given in to the clerks 
at paſſing of the ſuſpenſion, the complainers had right at diſcuſſing to 
demand the fame fpecifice ; and the clerks could not otherways free them. 
ſelves of that obligation to them, than by delivering the ſame ſpecific 
writs which they got, and they are liable for the informalities thereof; 
for if they ſhould take a bond of cautionry without date or deſignation 
of witneſſes, the party would not be obliged to take the bond, but the 
clerks would be liable. 

Anſeocred for the clerks, to the firſt : That, ſince the firſt inſtitution 
of their office, there was never an extract required of a bond of cau- 
tionry taken in a way of juratory caution, ſo conſtantly and univerſally 
have they been looked on as mere formality ; nor are the clerks bound 
to regard either the preſent ſufficiency of ſuch cautioners, or their be- 
coming ſuch ; wherefore, (though the miſlaying of a bond of this kind 
may be reckoned an omiſſion of the utmoſt exactneſs, for which, per- 
haps, no office in the nation, nor no man can be ſulkicient,) yet it were 
highly unreaſonable, for ſo ſmall an omiſſion, to decera them in pay- 
ment of the ſum. 

To the ſecond an/avered: That the ſecond bond muſt in all reſpects 
have the ſame effect with the firſt, and from the ſame date; becauſe it 
is a full proving of the tenor, in regard the date of the bond of caution- 
ry is proven by the ſignet letters of ſuſpenſion, and by the diſpoſition 
granted by Sir James, conſigned in the clerks hands, all which three 
writs muſt neceſſarily be of the fame date; and, as to the tenor, it is a 
common unalterable form; ſo that the ſecond bond is the very ſame 
with the firſt as to all intents and purpoſes. 

* The Lords found the clerks can be no further liable than /ub/idiarie 

* for damages, and ſuſtained the defence, that, at the time of grant- 
ing the ſecond bond, Sir William Cockburn was in no worle con- 
dition than at the time of granting the firſt.“ 


Act. Colvil. Alt. M. Lumſden. M Kenzie Clerk. 


No. XV. 


No. XV. July 11. 1716. 
RUTHERFOORDS, 
Againſt 
LOCKHART of Cleghorn. 


N a procels of exhibition ad deliberandum, at the inſtance of Helen 
and Rachael Rutherfoords, as repreſenting Sandilands of Boal, a- 
gainſt Lockhart of Cleghorn, the purſuers having called for exhibition 
of an appriſing, led at the inſtance of the defender's authors, againſt 
Boal ; and he having produced a ratification of the ſaid appriſing by 
Boal himſelf, he contended, That he had ſufficiently exhibited; and that 
the purſuers, as apparent heirs, had no more to ſay ; and that ante, 
Ino, Such a production would certainly exclude Boal himſelf, and 
therefore all who repreſent him: 24, If the purſuers were ſerved heirs, 
and infeft, the defender would exclude them upon this right ; much 
more then will it exclude their exhibition ad deliberandum, where they 
have no eſtabliſhed title. | 
Anſwered for the purſuers : That the ratification was only an acknow- 
ledgment : That the appriling was legally deduced, which is nothing 
to the preſent caſe, it not being the queſtion, Whether it was formal or 
not? but, Whether it ought not to be exhibited as it ſtands? Beſides, 
that, for aught yet appearing, the appriſing may have been ſatisfied with- 
in the legal; and therefore a ratification of it does not com the right 
ſo as to exclude the purſuers. 
* The Lords found the purſuers have no right to call for the appri- 
* {ing libelled, the ſame being ratified by the perſon himſelf againit 
* whom it was led.“ 


AQ. Muir. Alt. Arch. Hamilton. Sir James Juſtice Clerk. 


No. XVI. July 12. * 
KA HARINE MAXWELL and her Huſband, 
Againſt 
GORDON of Carleton. 


HE deceaſed Major Maxwell of Glenlair being debtor in confider- 
able ſums of money to Carleton, he, for payment thereof, and 
ſome other debts, diſpones to him the lands of Glenlair, with ipecial 
proviſion, that the diſpoſition thould be burdened, and the lands ſtand 
aflected with an heritable bond of 1000 merks of annualrent, &c. of pro- 


viſion granted * the Major to Katherine Maxwell his daughter, the 


diſpoſition 
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1 
diſpotition containing abſolute warrandice ; after which, nevertheleſs, 
au- old adjudication appeared, led at the inſtance of one Mr John Fraſer, 
rhich Carleton thought ſit to tranſact ; the ground of which adjudica- 
tion was a bond, wherein the laird of Kilwhannadie was principal, and 
the Major cautioner, and on which Fraſer was infeft in Kilwhannadie's 
lands; there being allo a debt owing by the laird of Earlſton to the Ma— 
jor, he aſſigns the ſame to his ſaid daughter, (at the ſame time he grant- 


ed the above diſpoſition), for further ſecurity anent payment of her ſaid 


bond of proviſion. 
Carleton being convened by Katharine Maxwell upon the clauſe ct 


the diſpoſition aforeſaid, it was anſwered for him, I, That, in ſo far 
as ſhe had recovered payment of Farlſton's deht, he could not be liable, 


her aſſignation thereto having been expreſsly granted for further ſecurity | 


of her bond of proviſion ; 24, £/fo ſhe had got no payment of that 
debt; yet, by the ſaid adjudication at Fraſer's inſtance, now in the de- 
fender s perſon, he was preferable to the bond of proviſion, notwithſtand- 
ing his accepting the above diſpoſition, clogged as ſaid is, and that be- 
cauſe of the warrandice which was now incurred by the ſuperveniency 
of the ſaid incumbrance, and to which ſhe was liable by accepting of the 
faid aſſignation to Earlſton's debt. 

Replied for the purſuer : Ine, That it was jus tertu to Carleton what 
effects of the Major's ſhe had intromitted with, or what aſſignations ſhe 
had accepted from him, ſince, by the terms. of the diſpoſition, the bond 
of proviſion was made a burden upon the eftate diſponed, and nothing 
could hinder the Major to diſpoſe upon his other effects as he tho! aht 
fit ; and, upon the matter, Carleton, by accepting the diſpoſition, had 
malle the bond his own debt : 200, That ſhe was not concerned with 
ſupervenient incumbrances on the eſtate, ſhe not repreſenting her ſather; 
and Carleton having accepted of the diſpoſition with the burden fareſaid, 
can never, upon any g ground, quarrel it; for, by the whole tract of the 
affair, it was evidently de eſigned that the childrens portion ſhould be ſe- 
cure, and Carleton was to follow the Major's faith in the warrandise. 

© The Lords ſuſtained the above two defences, viz. that the purſuer 

* had a corroborative ſecurity from Major Maxwell her father, to a 
debt due by Earlſton to him, of which the got payment; as al- 
-* fo, that there was a preferable debt due to Mr John Fraſer affect- 


| ing the lands difponed to the defender by: the faid Major Max- 
* well, to which he acquired right relevant to aſſoilzie from the pur-. 


* ſuer's proceſs, in ſo far as, ſhe received from Larlſton.“ 


LA, Ferguſon, Alt. Befall. . Sir James Juſtice, Clerk. 
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No. XVII. ©; EQODE MM ARTE 
MARTON and 4TIRGARET WRIGHTS, 


WILL LIM and GEORGE SMITHS. 


"| WRIGHT merchant in Dumfries having been twice mar- 
ried, obliges himfelf, in the contract of marriage with the firſt 
wit, to ſecure her in L.1000 in literent, and the children in fee; and 
to the lecond 2000 merks in the lame manner: The only child of the 
lirſt marriage being married to Mr Patrick Smith, the ſecond wife of 
Thomas, after his deceaſe, paid the {aid L. looo to the ſaid child of the 
ſirſt marriage, and Smith her huſband; after which, the ſaid child of the 
ſirſt marriage, with conſent of her ſaid huſband, granted bond to Sir 
Patrick Maxwell, whereupon he led an adjudication againſt her, as law- 
fully charged to enter heir to her father, and adjudged from her ſome 
lands, &c. in Dumfries; which adjudication was diſponed by Sir Patrick 
to William Smith, ſon procreate betwixt the faid Mr Patrick Smith and 
the faid decealed 2 \ones Wright; and the magiſtrates of Dumfries are 
charged to infeft the ſaid William upon the faid adjudication. 

Upon hik Tere | is a procets upon the paſſive titles, raiſed at the in- 


ſtance of the children of the ſecond mar rriage, after ſerving heirs-portion- 
ers to their r . againſt the ſaid William Smith a minor, upon the 


ground of the ac NN parliament 1695, concerning the obviating the fraud 


of apparent heirs. 


Lnfevered for the defenders: That the WT being ſerved heirs- 


portioners, their claim is extinct confuſrone, 
Replie ed for the purſuers: That, as they ſucceed to the two thirds of 
their father's inheritance, i far ice the debt is extinguiſhed confu- 


fone; and therefore they only inſiſt againſt William Smith, who doth 


repreſent his mother as one of the three heirs-portioners, for the third 
of their proviſion, in which he muſt be liable, as having purchaſed the 
ſoreſaid adjudication. | 
Duplied for the defender: That a ſervice in indefinite terms is an uni- 
verſal repreſentation, and therefore a total extinction of the purſuers 
caims, which mutt certainly take place, unlets they had cognoſced them- 
{elves heirs. of proviſion, or of the ſecond marriage, in which caſe only 
the extinction would have been partial. Further al/edzed for the defen- 
der, That he could not be liable in behaviour, being minor, and not ca- 
pable to accept a diſpolition, which was neceſſary to infer behaviour ; 
aud, 2%, That he did not- poſſeſs the land ad . 
Anfetred for the purſuer, to the 1/ - That neverthedeh the defender 
muſt be liable in the terms of the act, unleſs he repudiate or renounce 
the benefit of the ſaid adjudication ; becauſe, by purchaſing it, he had 
acquired a right to a legal diligence affecting his predeceſſor s eſtate, 
vrhich 


422 


which is all that the act requires to infer behaviour, juſt as it holds in 
the caſe of a ſucceſſor #/ulo lucrati vo. To the 2d, arnfwered, That the 
foreſaid clauſe in the act of parliament eſtabliſnes a behaviour in two 

caſes, viz. If the apparent heir either poſſeſſes his predeceſſor's eſtate, 


or acquire and purchaſe any right thereto, or to any legal diligence af- 


fecting the ſame. 
* The Lords found the defender liable in the paſſive titles according 
* to the act of parliament 1695, unleſs he renounce the right pur- 
chaſed for him to the tenements and acres belonging to his pre- 
deceſſor; and ſuſtained the defence of extinction of the debt by 
confuſion, in virtue of the general ſervice for two-third parts, to 
which the purſuers ſucceed as heirs-portioners; but repelled the 
ſame as to the other third part.“ 


« M M K @©6@ 


Act. Fleming. Alt. Ile Ferguſon. M. Kenzie Clerk. 


No. XVIII. | July 17. 1716. 
Againſt 
Mrs 41ND ERSON and others. 


articles of agreement, betwixt James VWation, Nr Robert Frccbairn, 
and Richard Watkins, anno 1771, it is provided, That, if a gift of 
ueen's printer in Scotland were obtained in any of their names, they 
thould all three be equally concerned therein. Mr Freebairn obtains the 
gift, to take place after expiration of Mrs Anderfon's, (but did not take 
the oaths in due time conform to law,) and then accordingly he diſpones 
a third part thereof to James Watſon, who thereupon obtains a deciara- 
tor againſt the other two, declaring, that he was one of his Majeſty's 
printers, equal in all reſpects with them, in order that he might enjoy 
the benefit thereof, with. the privilege of printing Bibles : But then Vir 
Freebairn obtains a new gift, which never was communicated to Mr 
Watſon, who allo thereafter purſued a declarator of the foreſaid fole pri- 
vilege againſt Mrs Anderſon, as ſtill encroaching upon the privilege of 
his Majelty' s printer after her gift was expired. 

In which proceſs it was o%efcd by Mrs Anderſon, 1%, That the " 
clarator could not be ſuſtained, in regard that Mr Freebairn the patentce 
was not qualified according to law by taking the oaths as preſcribed ; 
and though the purſuer himtelf was ſo qualified, that was not enough, 
becauſe the patent was in Mr Freebairn's name, and Mr Watſon was on- 
ly aſſumed as a printer; 2d, That the gift was null, in regard it was 
granted during the currency of Mrs Anderſon's gift, and ſo had not a le- 
gal modus vacandi; 3tio, That ſince the gift in queſtion, Mr Freebairn 
had procured in his own name a new gift, which was not communicate 
to Mc Watſon, which neceſſarily * from the firſt. 


. 
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Auſepered for the purſuer, to the firſt, That i dubio Mr Freebairn's 


being qualified ought to be preſumed; 240, Since he is not convict for 
not qualifying, he ought to be continued in poſſeſſion, which the Lords 
uſe to do in caſe of purſuits for miniſters ſtipends not being quarrelled 
by the government, and no ſentence of conviction againſt them; and 
that it was incompetent for the defender, now only a private printer, to 
make any ſuch objection; 37, The Lords decreet declares the purſuer 
one of his Majeſty's printers, who is duly qualified ; for, though the pa- 
tent be taken in Mr Freebairn's name, yet it is alfo to his partners ; and 
he having by contract, previous to the gift, agreed that the other two 
thould be partners, he did, upon obtaining the gift, diſpone a third part 
of it to Mr Watſon, upon which the Lords declared as ſaid is; and 
therefore he is to be conſidered as one in the patent, and, being duly qua- 
lited himſelf, could ſuſtain no prejudice by the others omiſſion, 

To the /econd, anſwered: That the purſuer's gift is declared ro com- 
mence only from the expiration of Mrs Anderſon's, which accordingly 
i; now expired; and conſequently ſhe had no intereſt to quarrel the new 
gift, ſeeing it neither was, nor could be uſed till the expiration of her's, 
and there is the modus vacandi declared, viz. when her's ſhould expire. 

To the third, anſwered : Imo, Such a ſecond gift could not take away 
a jus guaz/itum by the patent, being a gift for a number of years; and 
though Mr Freebairn's name is in the gift, yet, being to partners and aſ- 


ſignees, and actually aſſigned, and the Lords declarator following thereon, 


Mr Freebairn could obtain no ſecond gift to evacuate the purſuer's right; 
2d), It is ius tertii to the defender. 2 
* The Lords found the purſuer's intereſt and title by the gift did not 
* fall or become irritate by Mr Freebairn's not qualifying within 
three months of the date of the gift; and repelled the defence, 
that after the ſaid firſt gift to Freebairn he obtained a ſecond 
ift before the time at which the firſt was to commence; as alſo, 
repelled the defence, that the ſaid firſt gift was granted before 
expiring of the former gift in favours of the defender, the faid 
* gift to Freebairn being to commence at the iſh of the ſaid former 


* gift given to the defender.' 
AR. Sir Walter Pringle. Alt. Sir James Naefmith. Me. Kenzie Clerk. 
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No. XIX, Fuly 17. 1716. 
MAXWELL, of Orchardtown and MAXWELL of Cuil, 
Abend 
M*LELAND of Barklay. 


HERE having been a complaint given in to the Lords by Sir George 


Maxwell, and Cuil his factor, againſt Barklay, as having unwar- 


rantably ejeded them from ſome lands whereof they were tackſmen, in 


3% | ſo 


. * 9 dad 
ET On EY SOOT LON I OD - 9 — © at 
FTIR 


- 3 
f—äũ5Gr 2 conn cw em — ont Bt 


I 

10 far as, notwithſtanding of a proteſtation ſcored on production ef 2 
ſuſpenſion, a ſecond was put up and extracted, and Cuil ejected, and 
concluding damages, &c. the defender urged the conſtant form, viz, 
That, when there is a proteſtation put up in the minute- book, calling for 
praduction of a ſuſpenſion or advocation, and that the ſame is thereaf. 
ter Produced and ſcored, the practice is, that the ſuſpender, or his doers 
cauſe the keeper of the minute-book ſcore the ſaid ſecond n 
becauſe the ſuſpenſion was formerly produced. 

Anfwered for the plaintiff: That if the ſuſpenſion was in the charger 
or his doer's hands, (as here it muſt be preſumed it was), he can have 
no pretence to juſtify his putting up and extracting a ſecond proteſtation, 
and uling execution upon a decreet, whereof the ſuſpenſion was preſu- 
med to be in his own hand undiſcuſſed. 

* The Lords found the charger liable in damages and expences. 


» 


AR. Fa. Ferguſſon, jun, Alt. Erſkine, 105 Robertſon Clerk. 


r July 20. 1716. 
CORDONS, 


Againſt 
Sir WILLIAM GORDON of Leſmore. 


UFF of Drummuire having contracted his daughter dah the eldeſt 

ſon of Sir James Gordon of Leſmore, the whole eſtate of Leſmore. 
without reſerving any thing, ſaving a yearly aliment to Sir James, was 
diſponed in the contract, and Drummuire paid a ſuitable tocher ; but the 
day before the marriage, there was a private paper granted by the ſon to 
his father Sir James, wherein he obliges himſelf to grant bonds of pro- 
viſion to his younger brethren and ſiſters, for ſuch a ſum of money as his 
ſaid father ſhould think fit to beſtow upon them, payable at what terms 
the father ſhould determine. The ſon having died without making theſe 
bonds, Sir James himſelf, in ſupplement thereof, granted bonds of pro- 
vilion to his ſaid younger children; and now Sir William, the grand- 
child, being purſued upon the faid bonds, repeats a reduction upon this 
head, that they were granted cor idem tabularum nuptialium et patia 
| dothlia, both in relation to Drummuire the father, who paid the tocher, 
and Sir William the heir of the marriage. 

Anfewered for the purſuer: That the obligement granted by the ſon is 
noways derogarory to the contract, it not being provided in the con- 
tract, that the eſtate ſhall not be burdened with the childrens proviſions ; 
for, though it be not expreſfed that it ſhall be, yet there is a great dif- 
ference betwixt doing a deed derogatory to the contract, and doing a deed 
whereof there is no mention in. the contract; for, had it contained an 
expreſs clauſe burdening the father with the childrens proviſions 
or the like, then the latent obligation had been indeed contra A 
dem; for that imports contrary to what is pactioned ; but here there 1s 


no ſuch proviſion: And therefore, 240, As a conſequence of this, 
| | where 


| as Þ 


where father and ſon are not expreſsly tied up by the contract, they 
may do rational deeds ; and it 1s a very rational deed to provide younger 
children; nay, it was dev:itum naturae upon the father, and conſequently 
upon his {on and heir, praccipiens hereditatem by the contract; and ſince 
Drummuire knew there were younger children iz familia, and unpro- 
vided, he could not think but that the father and ſon might, notwith- 
ſanding of the contract, reaſonably provide for them; and what is ra- 
tional cannot be ſaid to be fraudulent. 

Rep/ied tor Sir William Gordon: That the marriage-ſettlement being 
fairly ſtipulate, and it being therein agreed, that the lands enumerate 
ihould be diſponed, without any other reſervation than the father's ali- 
ment, and the tocher being accordingly paid ; therefore, as Drummuire 
could elicite no deed from his apparent good- ſon prejudicial to the con- 
tract, no more could Leſmore the father: 24, Here Leſmore younger 
was plainly concuſſed, the paper in queſtion being elicite before ſigning 
the contract; for he was thereby put under a force, either to go into any 
terms his father ſhould propoſe, or ſuffer the marriage to be deſerted : 
zie, The paper was ſubſcribed without the preſence or knowledge of 
Drummuire, or any of his friends. 

To the /econd, replied : That, tho' it was reaſonable Sir James ſhould 


provide his younger children, yet, in common honeſty, theſe proviſions 


ought to have been propaled at communing about the marriage : 'Thus 
Voet, ſpeaking of pada dotalia, and clandeſtine frauds which may be 
uled in prejudice thereof, ſays, Non enim fraudibus hiſce, quibus mor- 
tales etiam prudentiſſimi capi, decipi, ac circumveniri, facile poſſent, 
* indulgendum eſt ;' and Groenwegen, ad l. 4. c. de dot. promiſſi putting 
the caſe betwixt public and private marriages, ſays, * Ita et clandeſtina, 
quae, inſciis propinquis, aut altera parte ſuper dotibus et donariis, ad- 
* verſus publicos contractus ineuntur, pacta, noftris, et aliorum, moribus 


* adeo improbantur, ut publicis tabulis ſtandum lit, et ſecreta pactio pa- 


* ciſcentibus non ſuffragetur: and the Lords deciſions do here agree, 
Thus, in November 1626, Galaſheills againſt Walter Scot of Harden, 
and 21ſt July 1668, Paton againſt Paton, the preſent caſe is almoſt de- 
cided in termints : And iſt December, anno 1705, Margaret Grieve a- 
gainſt John Thomſon, the Lords reduced a ditcharge, granted by a 
bridegroom to his father, of a ſum he had engaged for in the contract, as 
being contra fidem tabularum nuptialium : So that the very keeping up of 
the ſaid debts, or exacting an obligation of the above nature to grant pro- 
viſions to the younger children, where there was no other fund for their 


payment than the eſtate diſponed, was an expreſs violation of the con- 


tract. | 
* The Lords ſuſtained the reaſon, that the bond by the defender's fa- 


ther was granted contra ſidem pattorum nuptialium, and reduced 


that bond.“ Vide 25th of June 1717. 


Act. Sir W. Pringle. | Alt. Harn. M Kenzie Clerk. 
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No] XXI. E OUD Dr 


ALEXANDER BAR RL AA. 


Againſt 


CARRUTHERS of Dormoat. 


HE Earl of Nithſdale having, ſome years ago, uſed an order of re- 
demption ef a wadſet of ſome lands, and conſigned the money in 
the hands of Alexander Barklay then baillie of Dumfries, there happen- 
ed thereafter a diſpute betwixt Maxwell of Barncleugh and Carruthers 
of Dormont, touching the liferent of the money, &c. which proceſs is 
yet in dependence; but, in the mean time, Barklay inſiſts in a multiple- 
poinding, in which both the contending parties compeared and concur- 
red, and alledged, That Barklay the conſignator ought to pay annualrent 
for the ſum conſigned in his hand, in regard he had lent out the ſame 
upon intereſt, and that the money was depolitate as a ſpecies, not as a 
fungible. 

Anſwered for Mr Barklay : Imo, That annualrent is only due ex pats, 
del ex lege, vel ex mora, neither of which can be pretended here; and 
this ſeems to be confirmed by the act of parliament 169 5, anent the 
price of bankrupts eſtates, which, on a very ſpecial caſe, appoints annual- 
rents to be paid by a conſignator ; ; and therefore exceptio confirmat regu- 
lam, &c. 249, By the nature of the contract as to the conſigner, the mo- 
ney is to lie ready to be made forthcoming to all having intereſt; and as 
to the conſignator, the ſame is to be paid at a call; but as to his lending c 
out the money, tlie parties having intereſt have no concern therein, ſince 
the conſignator runs the riſk of all accidents by breaking of the . 
| | er, &c. et quem ſequuntur incommoda, eundem ſequi debent commoda. 3/10, 
| By the common law, z/urae, in def. ti atone, ſicuti in caeteris bonæ fidei 
j jndictis, ex mora venire ſolent, I. 2. c. depgſi which mora is not ſo much as 
pretended here. 47s, This is inforeed by our own praQtics, 29th January 

1629, Douglas againſt Weddal ; and lately in a cafe betwixt Hary Dou- 
glas and Mr John M'Kenzie clerk, where this very alledgeance, that the 
money was lent out by the clerk, was diſregarded. 

Replied for Dormont to the fr and third: That annualrents are hots 
due ex lege, though not by any ſpecial ſtatute, yet by the common and 
conſuetudinary law, and by the analogy of law taken from parallel caſes, 
and the very nature of the thing : Thus, by the analogy of the common 

law, and without any expreſs conſtitution, annualrents were due where 
the depoſitar lent out conſigned money, as in /. 29. F 1. . Depo/. is 
molt expreſsly ſaid: “ Ex permiſſu meo depofita pecunia, is, penes 
quem depoſita eſt, utatur, ut in cueteris bonae fidei judiciis, uſuras ejus 
nomine praeſtare mihi cogitur;' and, I. 4. c. cod. Si depoſita pecunia, 
is qui eam ſuſcepit uſus eſt, non dubium eſt, eum etiam uſuras debere 
Praeſtare. And o Perezius on that title well explains it; Quemadmo- 
dum, ſays he, etiamſi, inſcio aut invito domino, depoſitarius quan- 

” | titatem 


— 


* 
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© titatem depoſitam in ſuos uſus convertat, has uſuras praeſtabit, cum 
* hoc ipſo moram faciat, et furtum committat: And Voet. on that tit. 
in the Dig. ſays, That intereſt is due, five mora in reddendis rebus fun- 
* gibilibus depoſitis commiſſa fit, five pecuniam depolitam in ſuos pro- 
prios uſus convertant, ſive de uſuris per depoſitarium praeſtandis pac- 
* tio fit appoſita: In all theſe caſes he ſays, uſurarum quoque rationem 
© habendam efle.” | 
240, That this is plain from the nature of the thing; for, ½, If the 
lending out of the money be looked upon as an unwarrantable intromiſ- 
ſion, intereſt is due becauſe of the fraud; 240, If we conſider the depo- 
ſitar as a truſtee, the nature of the truſt obliges him to communicate to 
the perſon that intruſted him all the benefit ariſing from the ſubje& in- 
truſted ; or, 3710, If we conſider that the money remains the property of 
the perſon who depolitates it, the intereſt given for the uſe thereof is an 
acceſſory or fruftus, and ſo belongs to him to whom the money itſelf 
did belong. | | | | 
To the ſecond, replied : That money being lent out contrary to the 
terms of the truſt, though it be on the lender's riſk, yet that is no reaſon 
for his getting the proſit, ſince the hazard becomes his for his fault; but 
the profit, as an acceſſory, is ſtill the owner's. 24, If the conſignator's 
debtor, and alſo himſelf, had become inſolvent after lending the money, 
it would have been loſt to the true owner, and therefore it was properly 
lent on his riſk ; which, if it had not been lent, could not have happened, 
but the owner could have recovered it re: vindicatione. | 
Duþlied to this laſt : J, Thar this is too remote a conſideration to 
have any influence in this cauſe; for, whether the money had been 
tent out or not, the caſe would ſtill have been the ſame, if the conſig- 
nator had turned inſolvent. 24, It is to be confidered, that even ſuch 
accidents are not upon the owner's riſk, but upon the peril of the con- 
ſigner. | 
To the fourth, replied : I, That, with reſpect to clerks, cuſtom hath. 
eſtabliſhed that to be a law perhaps contrary to the common rule; 246, 
There is a very great difference betwixt clerks, who ratione officu are o- 
bliged to receive conſignations, aud a private depolitar who voluntarily 
becomes ſo; for ſo it was common to the Romans, that when conſigna- 
tions were made in public offices, or au argeniarios, no annualrent was 
due, tho' the axgentari made uſe of the money; for the conligner was 


{uppoſed to conſent thereto. | 
© The Lords found no annualrent due by the conſignator for the ſums 


* conſigned in his hand.“ 


Act. Grahame... Alt. R. Dundas. . Sir James Zuſtice Clerk. 
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EODEM DIE, 
Inter eofdem. 


IN the above cauſe the conſignator having demanded allowance for 
the fall of the rate of the guineas after the union, he having received a 
great part of the {um 1n that coin : | | 

To this it was e HE by Dormont: Ihe, That he could have no de- 
duction, becauſe he had diſpoſed on the ſpecies ; and therefore, ſince 
now he cannot return the corpora, he muſt pay the ſum ; 20, The re— 
ceipt he granted is ſimply of ſuch a ſum of money, without mentioning 
the ſpecies ; 379, It was his fault to receive it in guineas, theſe not being 
at that time a coin current in Scotland by authority. 

Anſwered for the conſignator: I, That the loſs cannot fall upon 
him from the nature of the contract, whereby a conſignator, if he keeps 
the ſpecie, can be liable only to make forthcoming the ſame as he recei- 
ved it; 2d, It is certain that guineas were then the current coin which 
paſſed in all bargains at a certain denomination, which ought the rather 
to be regarded in this nation, that all other different ſpecies were recei- 
ved, ſuch as dollars and crowns of foreign countries ; and yet it was ne- 
ver heard that any conſignation was rejected upon this account that it 
was made in a foreign ſpecie ; and fince officium nemini debet effe dam- 
noſum, eſpecially where he had no premium, and run the riſk of the cu- 
ſtody, this deduction is founded on both law and equity. 

© The Lords found the conſignator could have no allowance or de- 

* duction for loſs occaſioned by the fall of guineas, but that he muſt 
pay the conſigned ſums at the bar.” T 


Nel XXI. EODEM DIE. 
0E BEAUMONT and JAMES FAIRHOLAM, 
Againſt 
The EARL of CASSILLS. 


lb a competition of the creditors of the deceaſed Earl of Caſſills, there 
being an intereſt produced for John Beaumont, viz. a bond after the 
Engliſh form, and an accepted bill for James Fairholm, both dated in 
November 1698, and upon both which adjudication followed ſome years 
thereafter ; there was likeways produced for the now Earl of Caſſills, 
articles of marriage betwixt the deceaſed Earl and his ſon Lord Kenne- 
dy, on the one part, and my Lady Kennedy, now Counteſs of Ruther- 
glen, on the other, dated in June 1697, whereby, among other things, 


the ſce of certain lands are provided to the Lord Kennedy, and the heirs- 


male of the marriage; and whereupon there was a contract of marriage 


in the Scots form extended, dated in September 1698, whereupon a _ 
ine 


minute-book, but only a penalty againlt the Keepers, 


1: 9 | 


fine is taken on the 1oth, 11th, and 12th of October, and regiſtrated 
the 6th of December thercafter, whereunto the preſent Earl has right as 
heir of tailzie. Lo | 

It was alledged for Beaumont and Fairholm : That their debt being 
contracted before regiſtration of the ſeiſine on the contract of marriage, 
though after the date of the articles of contract, and even the ſeiſine it- 
ſelf, eſtabliſhing the fee in the Lord Kennedy's perſon, they ought to be 
preferred, by reaſon that our law has fixed upon the regiſtration as the 


publication to interpell creditors from contracting with parties who were 


previouſly in the right of the ſubject conveyed : And fo the 1 3th act of 
parliament 1693 declares, That, in all competitions, ſeiſines ſhall be pre- 
ferred according to the date and priority of their regiſtration : And the 
act immediately following proceeds upon a narrative, that, through the 
not keeping the minute-books of regiſtration in due order, (that purcha- 
lers and creditors might know with whom they may ſafely contract), the 
licges have been greatly prejudged ; and therefore by that act it was ſta- 
tute, that the Keepers of the regiſters ſhall Keep minute- books of all writs 


preſented to them, expreſſing the day and hour when any writ ſhould be 


preſented to them in order to be regiſtred, and that the minute be im- 


mediately ſigned by the preſenter of the writ, and alſo by the keeper, to 


be patent to all the lieges who ſhould deſire inſpection of it, gratis; from 
which it appeared, conſequently, that parties might ſafely contract, when 


they knew the party with whom they were contracting landing infeft 
upon an opulent eſtate, and ſaw no other infeftment upon record, where- 
by he was denuded. 

Anſfewered Tor the Earl: That the competitors were not infeft upon 
their adiudications ; and, though they were, yet the adjudications them- 
ſelves being ſome years poſterior to the Lord Kennedy's infeftment, the 
13th act of parliament 1693 did plainly determine the queſtion againſt 
the ; and as to the ſubſequent act, that only preſcribes rules for the 
better keeping of the minate-book or regiſters, but introduces no new 
privilege in favours either of pu chafers or creditors, who tranſact ſtill 
with the hazard that infeftments may be duly. taken, which, though not 
regiſtred, may be regiſtred within ſixty days after taking thereof, that time 
being allowed to all ſuch as have taken infeftment for the regiſtration 
thereof; and the ſame being regiſtred, validates the ſeiſine 7e7ro from the 
date, except in competition of other infeftments regiſtred before, which 
is not the preſent caſe; for here even the contract of marriage itlelf, 
though without ſeiſine, would have been good againſt theſe debts con- 
tracted after the ſame, while they continued only perſonal. 2%, The 
act 1693 did not concern this caſe ; for the inconveniency there taken 
notice of was, that though ſeiſines were duly preſented and regiſtred, 


yet the minute-book was not duly kept, nor the note of the ſeiſine bear- 


ing the day and hour when the ſame was preſented and regiſtred therein 
ſet down; ſo that parties looking into the ſaid minute-book, and finding 
no ſeiſine of the lands bouked, were often induced to purchaſe, or lend 
money, even after regi!tration of the ſeiſine; and yet, even in that caſe, 
there is no nullity ſtatute againſt the ſeiſine not regularly inſert in the 
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* The Lords preferred the Earl to the other competitors Beaumont 
* and Fairholm. | 


Graham for the Earl. Alt. Sir Arch, Sinclair, Robertan Clerk. 


No. XXIII. Fuly 25. 1716, 


FANET BELL. 
| Againſt 
Doctor JOHN TON 


HE ſaid Doctor Johnſton having purſued Janet Bell (as repreſent- 

ing her father and niece), for ſeven years attendance on them, be- 

fore an inferior court, the judge ordained him to prove his attendance, 

and he having adduced ſeveral chirurgeons, &c. witneſſes, who deponed 

indeed upon his attendance, but there were not two of them who con— 

curred in any particular act or time; yet the judge ordained him to de- 

pone, and give his oath in ſupplement: The cauſe having thereafter 
come before the Lords by advocation, 

It was alledged for the defender: 190, That it is not uſual for phyſi- 
cians to allow their patients to run into ſuch long accounts; and that it 
is foreign from that liberal ſervice and profeſſion, and diſagreeable to their 
practice; ſo that the Doctor's having received payment at each viſit be- 
ing preſumed, it follows, 249, That his oath in ſupplement (eſpecially 
where there were not two concurring witneſſes) cannot be allowed here, 
it being a tender proof, wherein the purſuer has the probation of his 
own libel by his own oath, which the Lords do never admit but in very 
pregnant and circumſtantiate caſes, which this is not. 

Anſwered for the purſuer : 1mo, That there was nothing extraordina- 
ry here, nor is it inconſiſtent with the profeſſion and ſcience to run in 
accounts with patients, the richeſt patient not being always the readieſt 
payer, though indeed it be a motive for continuing attendance, ſeeing 
in the event payment may be very reaſonably expected. 2%, That a 
fuller proof in ſuch a caſe could ſcarce be adduced ; and, if two witneſſes 
had concurred, there had been no need for an oath in ſupplement ; ſo 
that he having as clear and full a probation as is poſſible for any of that 
employment, it was but juſt that, for ſupplying any defect that might be 
thercin, he ſhould have his oath in ſupplement as to the number of vi- 
fits and time of attendance, which has been often practiſed before the 
Lords, viz. to ordain a party to depone even in his own favours, where 
there is a ſemiplena probatio, as is obſerved by the Lord Stair, Inſtit. p. 
700; and ſo it was decided 25th November 1680, Crawfurd againſt 
Hutton, where the Lords ſuſtained an oath in ſupplement to a purſuer 
to inſtru the quantity of funeral charges expended by him, having o- 
therwiſe proven that he made the funeral expence. | TE 


© T he 


WS 


* The Lords found the Doctor's libel could not be ſuſtained againſt 
the repreſentative of the defunct for attendance on that defunct, 
* unleſs he would prove the debt by writ or oath.' Vide 3 iſt Ju- 
ly 1716 ra. | | 


Act. Mitchel. Alt. Arch. Hamilton. Sir James Fuſtice 8 


No. XXIV. EODEM DIE. 
Sir WILLIAM MENZIES, 
Againſt 
Sir FOHN CLERK. 


| ' Diſpoſition being granted by James Clerk to his brother Sir John, 

of his lands of Wrights-hiouſes, but qualified with a back-bond, 
obliging him to denude in favours of the cedent, ſo ſoon as he ſhould 
relieve him of ſome debts, all mentioned in the bond in which he al- 
ready ſtood engaged for him, and pay him ſuch ſums of money as he 
ſhould happen to be reſting to him thereafter, odor which he ſhould be 
engaged: Some years thereafter, Sir John gets alſo an heritable bond 
for ſecurity of the ſame ſums mentioned in the back-bond, and ſome o- 
thers he then was engaged in for him, and grants another back-bond, 
with a clauſe of reverſion much of the tenor of the former, either of 
which rights he was to be at liberty to make uſe of as he thought fit, 
and then gets himſelf infeft upon both ſecurities in one day: Aſter grant- 
ing of which rights, but before infeftment thereon, James Clerk became 
debtor to Sir William Menzies, whereupon he adjudged, not only the 


lands, but the ſaid back-bond and reverſion competent to the common 


debtor, and ſtands infeft, but poſterior to Sir John's infeſtment; and 
the Lords, in a competition, having ordained Sir John to denude in fa— 
vours of Sir William upon his purging the above debts, and paying 


a certain ſum in name of expences, and Sir John having acquired ſome 


other debts after Sir William's adjudication, this queſtion came under 
debate, viz. Whether Sir William thoul!d be obliged alſo to pay theſe 
latter debts, (whereupon adjudication had alſo followed), before Sir John 
were obliged to denude ? 

And here it was alledged for Sir John Clerk: Ih, That the foreſaid 
clauſe (all other ſums which James Clerk thould be reſting to him there- 
after) being an expreſs quality and condition of the reverſion, he could 
not be bound to denude till he were alſo paid of the ſaid poſterior debts. 
240, Sir William having adjudged the back-bond and reverſion compe- 
tent to the common debtor, and thereby come in his place, he was con- 
ſequently liable to all his preſtations, /anguam utens jure auttoris. | 

Anſwered for Sir William Menzies, to the it: That James Clerk 
having the right of reverſion, and that right being carried from him by 
the creditors diligence, and thereby ſtood in their perſons, and he de- 

| | 4. D*-: 5 nuded, 
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nuded, that reverſion could never afterwards be burdened without thei 
conſent ; juſt as if a man ſhould diipone the fee of lands, but with a fa- 
culty to burden, if that faculty were adjudged from him, he could ne- 
ver thereafter exerce it in prejudice of the adjudger: For altho', before 
the act 1696, infeſtments of relief were valid for debts contracted after 
the date of the infeftment, yet not for debts thereafter acquired volun- 
tarily ; and therefore the act takes only notice of debts contracted, not of 
thoſe acquired; and the reaſon of the difference is, that, by borrowing, 
the reverſer conſents that the lands be further burdened, but the acquiring 
is only a deed of the creditors ; and, if it were otherways, it were in the 
power of Sir John Clerk to alter the preference, and to make thoſe debts, 
which were once poſterior, to become preferable, which no diligence could 
prevent; whereas creditors, by inhibiting, can prevent further contrac- 
ting. To the 2d, That, if the creditors are in the ſame caſe with James 
Clerk, then they are in the ſame caſe he was 1n at the time they denu- 
ded him of the reverſion by their diligences ; and ſo no burden brought 
upon the reverſion after their IT can be effectual without their 
conſent. | 
Replied for Sir John Clerk: 1mo, That it is not abſurd Sir John 
ſhould have it in his power to prefer one creditor to another, ſince, if he 
had not granted the back-bond to the common debtor, the competitor's 
author, the ſaid competitor's diligence could never have affected the ſub- 
Je; beſides, that there are many caſes where debts, that are not ſo much 
as really ſecured, are yet preferable to others debts whereupon adjudi- 
cation has followed, as particularly 1 in the caſe of Sir John's own expen- 
ces, modified already i in this cauſe, which are found to be a condition 
affecting the reverſion, and that Sir John 1s not obliged to denude till 
theſe expences be paid. 8 
Uuplied for Sir William Menzies: 1, That the expences is quite 
another caſe, becauſe particularly expreſſed in the back- bond, but not one 
word of debts afterwards to be acquired: 2do, The expences were a kind 
of acceſſory of the debt, and came in place of the penalties : 3:0, The 
Lords have decided this matter already in ſeveral parallel caſes; 17th July 
1706, Sir Hugh Campbell againſt the creditors of Park; and 191th Ja- 
nuary 1715, the creditors of Hackburn competing. 
? The Lords found, That, after James Clerk's creditors had adjudged 
any right competent to him, Sir John Clerk could not acquire 
* any right due by him in prejudice of the adjudgers.' 


Grav for Sir Fohn Clerk, A Nobert Dundaſs. Sir Fames Juſtice Clerk. 


No. XXV, 


L 38 ] 


No. XXV. EODEM DIE. 
HAMILTON of Sr, 
Againſt 
My Lady ORMISTON and her Children. 


| a proceſs betwixt theſe parties, among ſeveral other points this came 
to be diſcuiled, viz. What is the term of preſcription of bygone ali- 
ment? And it was contended for the defenders, That all aliments preſcrive, 
uoad modum probationts, in three years, conform to the act James VI. 
parl. 6. cap. 83. by which it is ſtatute, That all actions of debt, for houſe- 
maills, mens ordinaries, ſervants fees, merchants accompts, and other the 
like debts, that are not founded upon written obligations, be purſued 
within three years, otherways the creditor thall have no action, except he 
cither prove by writ, or by oath of his party. 

Anſewered for the purſuer : That there is not one word in the act of 
parliament that with any propriety of ſpeech can be extended to ſignify 
aliments ; and that (men's ordinarics) which is the only word that can 
with any colour be ſo ſtretched, by the common and known acceptation 
of the word, ſignifies no more but mens entertainment and maills in a 
public-houſe; and that the words, (all others of the like nature), are cer- 


tainly reſtrictive, and do exclude aliments, as being of a very different 


nature from any that are there enumerate. 
Replied for the defender : That aliments fall very properly under the 
act, it being deſigned to cut off many debates for debts that had fractum, 
which conſiſted of furniſhing from time to time, and were not uſually 
conſtitute by writ, and where the preſumption lay that they would not 
ly over unpaid, and frequently not being conſtitute by writ, receipts and 
diſcharges were often omitted; and therefore, Im, (Mens ordinaries) 
may very well include aliment, which is a daily proviſion ; and though 
the true import of the word is not at this day ſo well underſtood, yet 
in the general notion of it, it ſeems to comprehend all maintenance fur- 
niſhed from time to time; 24s, Tho' the word had a reſtricted ſignifi- 
cation, yet the other clauſe in the act (and other the like debts), does 
certainly comprehend the ſubject in queſtion, the act being plainly de- 
ſigned to take in all theſe current accompts of furniſhing, providing, &c. 
and there can be no difference aſſigned betwixt the merchants and the 
cntertainer's accompt ; nay, the reaſon of the law militates much more 
in this than the other, the advance for aliment being more neceſſary, and 
not ſo uſually lying over as that of merchant-accompts ; 3/70, Our prac- 
tice favours it, for ſo it was almoſt zz terminrs decided in. February 1714, 
Lady Carnfield againſt the Duke of Gordon; and it is conſonant to Sir 
George M*Kenzie's opinion, who in his obſervations upon this act ſays, 
33F2 That 


8 A 8 — . ä 
erer . <A 2. 1 — " 8 
r — — n IS 3 r = - BE — 


— — 


— 442 —— — 


i 
i 
ll 
Þ 
| 
| 
| 
| 
| 


| 
jd 
it 


7 


L 6 3 
That if action be intended within the three years upon ſpuilzies, remo- 


vings, or aliments, &c. it does not preſcrive in leſs than 40 years. 
8 The Lords found the aliment preſcrive in the terms of the act of 


* parliament,” 
Act. Brfevall. Alt. Sir Walter Pringle, Gibſon Clerk. 
No. XXVI. | July 26. 1716. 
PITCAIRN of Dreghorn, 
Againſt | 
COCHRAN of Fergullie. 


MI David Pitcairn of Dreghorn being appointed to take up a liſt 
of the pollable perſons in the parith of Collington, he himſelf was 
contained in the liſt, and claſſed at nine pounds Scots; and the ſaid liſt 
having been given in to Fergullie, the general tackſman of the poll, 
Dreghorn accordingly made offer of the ſaid ſum, which Ferguſſie re- 
fuſed, alledging he was not given up in the liſt : After ſome reaſoning, 
Dreghorn afſerting, and Ferguſſie denying, that he was in the liſt ; at 
laſt Dreghorn wagered the whole poll in Collington pariſh that he was 
contained in it, and Ferguſlie did wager the quadruple of the ſaid poll that 
Dreghorn was not in the liſt. There having occurred ſeveral points to 
be diſcuſſed in the cauſe, this ſingle one, viz. Whether here there was at 
all any wager properly ſo called? was only diſcuſſed by the Lords; and 
Dreghorn contended there was, 

Becauſe this was not a ſimple offer, but a "W mal agreement and tran- 
ſaction concerning the truth of a matter of fact, and the promiſe upon 
either hand was the conſequence of that bargain ; ſo that here there in- 
tervened all that was neceſſary to compleat a formal wager, which is re- 
probate by no law. 

Anſwered for Ferguſlie: That tho' Dreghorn did indeed offer a wager 
to the value of the whole poll of that pariih, yet was no otherways an- 
iwered than by another offer to wager the quadruple ; ſo that there was 
nothing but an offer to wager Hine inde, but no actual wager cloſed with, 
nor accepted; fince Fergulle did not accept of the terms offered by Dreg- 
horn, neither did Dreghorn accept of his terms, which were quite dit- 
ferent; and a H or wager, where writ is not adhibit, ſeems to re- 
quire a ſtipulation and reſtipulation, for making it evident that parties 
are agreed upon the terms, without which the intention of binding them- 
{elves can never be inferred ; fo that this wager being incompleat, re- 
ſolves upon both ſides in a naked offer, without any determinate reſolu- 
tion anent the terms. 

© The Lords found, That here there was nd wager, and therefore ſuper- 

* ſeded to determine whether a wager is binding or not.' 


AQ. Ramſay, Alt. Muir. Gil/in Clerk. 


No. XXVII. 


1 


No. £XVIL EODEM DIE. 


AGNES DUNDAS, 
Againſt 
CHRISTIAN DUNDAS. 


1 deceaſed George Dundas being obliged by contract of marriage 
to diſpone to the ſaid Agnes his ſecond wife, among other things, 
certain parts of the water-paſſage upon Forth, with the emoluments 
thereof in liferent, ſhe purſues Chriſtian Dundas her ſtep-daughter, as 
repreſenting her father, for implement; and Chriſtian having founded 
her defence on a general diſcharge, where, after narrating that ſhe had 
received payment from the ſaid Chriſtian of the mournings, funerals, ali- 
menting the family till the next term, &c. and ſpecially of the bygone 
annualrents of a ſum provided to the ſaid ſtep-mother in liferent, there 
is ſubjoined the common clauſe of a general diſcharge, excepting only 
the ſaid yearly annualrent in time coming. 

It was replied for the purſuer : 'That a general clauſe in a diſcharge, 
ſubjoined to an enumeration of particulars, could not be extended to diſ- 
charge things greater of import than thoſe exprefled, eſpecially an oblige- 
ment to diſpone a real right, as was found 19th November 1680, Beatrix 
Done againſt Tolquhon. 


Duplied for the defender: That undoubtedly ſuch a general clauſe, 


lub to a receipt of particulars, may be extended to diſcharge parti- 
culars of much greater import than thoſe enumerated, when both are of 
one kind, as was found 24th February 1680, Lawſon againſt Ardinglaſs, 
and 29th June 1705, Chapel againſt Quidet; and that they are of the 
lame nature here, appears from this, that though the liferent of the wa- 
ter- paſſage is to be completed by infeftment, yet it being but a liferent- 
rizht, as well as the other liferent of a ſum, whereof the bygones are 
expreſsly diſcharged, they are of the ſame nature; ſo that the preſent 
caſe differeth from that of Dalgarno, ſince there, hoe was only narrated 
a compting in relation to one {ubject, viz. victual intromitted with by 
the receiver of the general diſcharge 3 ; whereas here there are many ar- 
ticulars premiſed, and one of them a liferent-right granted to the pur- 
ſuer, &c. 

Triplied for the tr That the obligement can never be taken away 
by the generality, ſeeing at that time there was no communing with re- 
ſpect thereto; as was found in a like cafe, 3d February 1071, Blair a- 
gainſt Blair, and 23d January 1678, Campbell againſt Napier; which 
therefore burdens the defender to Provey which is allo conform to the civil 
law, J. 4. tit. 1 5. $ 5. de tranjatt. where, though it is ſaid that _ 
Aquiliano did cnt off all tormer obügations, yet that it did not take awa 
| theſe * De quibus non eſt cogitatum, in ſuo ſtatu retinentur. 3 

* enim captiolam interpretatio prudentium fregit;' and in J. 2. f. 1. et ult. 
in fine ff. cod. His tantum tranſactio obeſt de quibus actum probatur; nam 
a c. ca. 
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; . ea, quorum actiones competere ei poſtea compertum eſt, iniquum eſt 

* perimi pacto; id de quo cogitatum non docetur;' and thus it is alſo 
pad. ei l. zi. c. de tranſacł. 

Judruplied for the defender: That its not being communed on was 
not relevant, ſeeing, in a general diſcharge, it is not neceſſary to ſay, that 
every particular matter was ſpecially communed upon; but it is ſuthcient 
to ſay, that the intention of parties was to diſcharge all claims, which be- 
ing inſtructed both by the narrative and ſubſumption of the diſcharge, all 
mult be comprehended, unleſs the purſuers would offer to prove that the 
water-pallage was reſerved; and as to the deciſion cited, it was noways 
applicable ; for there the caſe was about a general diſcharge, where the 
ſame did comprehend a bond, which the diſcharger had aſſigned to a 
third party long before, which the Lords preſumed it did not, viz. That 
the granter did Intend to involve himſelf in breach of warrandice of the 
aſſignation. 

* The Lords ſuſtained the general diſcharge to liberate the defender 

from payment of the emoluments of the water-paſſage on Forth, 

* not only from bygones, but allo in time coming; unleſs the pur- 

* ſuer ſhould offer to prove by the defender's oath, that it was 

* communed upon, the time of the granting the general diſcharge, 

© that theſe emoluments ſhould be reſerved, notwithſtanding of the 
general diſcharge.” 


* 


AR. Sir Walter Pringle et It vine. Alt. Moriſin. Sir James Juſtice Clerk. 


No. XXVIII. N, FODEM DIE. 


KATHARINE MAXWELL and her Huſband, 
Againſt 
GORDON of Carleton. 


E 2 bo points in this debate having * determined the 12th inſtant, 

the purſuer Katharine Maxwell now contends, 190, That the de- 
fender Carleton can only ſeek relief of ſo much as he really paid to Mr 
John Fraſer ; 240, That the defender ſhould be obliged to aſſign to her 
the heritable bond, with all other diligences wherein Kilwhannady was 
principal, and her father only cautioner, with the infeftment thereon in 
favours of Fraſer, to the effect that ſhe might have her relief which was 
competent to her father againſt Kilwhannady's eſtate and repreſenta- 
tives. 

Anſabered for the defender: 1mo, That as he does not controvert, that 
if the Major, or any that owned their repreſenting him, were in the field, 
they would have the benefit of the eaſe; ſo the purſuer can have no claim 
to it, becauſe her intereſt as creditor to her father was extinguiſhed by 
her father's payment, and ſhe had no other right; 2d, That the de- 


fender cannot be obliged to ER till the purſuer make up a right to the 
claim 


1 


claim her father might have againſt the defender, which is competent to 
the father's heirs or executors only, to which the purſuer has made up 
no title, and therefore can crave no aſſignation; becauſe hi illi deef? 
as creditor, ſhe being paid by uplifting Earlſton's money. 
* The Lords found the purſuer could not be liable to allow further 
than the ſums for which Fraſer's debt was tranſacted; and that 
* the defender ought to aſſign her againſt the principal for her re- 
lief.“ Vide fupra 12th July 1716. | 


Ag. Ferguſon. Alt. Byfwall. Sir Fames Fuſtice Clerk. 


No- XXIX. 5 5 July 28. 1716. 
FOHN YOUNG, 
Againſt 
COLINE FENE AT 


OHN YOUNG having ſhipped on board the Phoenix of Glaſgow, 


Coline Finlay maſter, a parcel of ſalmon, whereof Coline grants re- 
ceipt, and obliges him to deliver the goods to John Young's order at 
Bilboa ; thereafter Young gives him commiſſion to diſpoſe on them 


when he ſhould come there, and takes his obligemeat, ſubjoined to the 
receipt, wherein he binds him to be comptable for the goods, ſea-hazard 
excepted, and he receiving factor-fee: The ſkipper accordingly ſells the 


falmon at Bilboa, but ſent no advice to Mr Young, either at what rate 
they were ſold, or how he thould be paid of the proceeds; and having 
thereafter bought wines with the money, the ſhip coming from Bilboa, 
was taken up to England, and there condemned; ſo that theſe wines, 
bought with Mr Young's money, on his account, run the fame fate with 
the reſt of the cargo. 

The queſtion turning upon this, Whether, in the caſe above mention- 
ed, the {kipper was peremptorily tied down to return money for the ſal- 
mon, or if, by his commiſſion, he had the liberty, at diſcretion, to pur- 
chaſe for them ſach goods as were ufually imported from that country, 
and to be comptable for theſe ? 

It was alledged for the defender Finlay: That the commiſſion being 
general, ſeemed to lay no other tie upon him than what was incumbent” 
to be done by factors in the like caſe ; and, in that view, Young the 
purſuer ought to prove, that that was to center the ſalmon preciſely into 


money; and then he behoved alſo to prove, that the defender was obli- 


ged to remit the money by bills, or to carry it home in ſpecie; if the 
laſt, then the ſhip having been taken without the defender's fault, and 
ſo it being indifferent what was the return he made, he was free: And, 

as to the firſt, the defender's commithon was general: That it is im- 
poſſible he could be made liable to do otherways than he did for himſelf 


and the reſt of his employers ; or, if the purſuer had inclined that his 
| ſalmon 


WE 2 


ſalmon ſhould be managed in any ſingular manner from the reſt of the 
cargo outward bound, he ſhould have taken the defender otherways o- 
bliged than he had done. 

Anſwered for Young the purſuer : That the obligement is clear, (that 
the defender was to diſpoſe on the purſuer's goods): Now, this can no- 
ways be meant of bartering the ſame with other commodities ; ; becauſe, 
the conſtant and current practice among merchants, when any ſuch thing 
is intended, is to order the neat proceed of the outward cargo to be re- 
inveſted, 4 to mention the merchandize in which the lande is to be ſo 
reinveſted; nothing of which was done in the preſent caſe; and there- 
fore the above claule of the obligement muſt be interprete to be diſpoſin 
of the merchandize by Way of ſale, for ready money, which the defender 
might have remitted or brought home: And, though he did indeed get 
ready money for the goods; yet, he having beſtowed that on other goods, 
the objection ſtill recurs, viz. that this was ira vires mandati; beſides, 
that in this caſe the defender ought certainly to have ſent the purſuer a 
bill of loading, or letters of advice, that ſuch goods were ſhipped in re— 
turn of the ſalmon upon the purſuer's own account: For, ſuppoling the 
wines had come ſafely home, yet the purſuer not having any bill of load- 
ing or advice as above, he could have had no pretence to demand the 
wine, neither could he know what quantity nor. what number he was to 
call for; and the defender's obligement could have afforded him no ac- 
tion, not having ordered wines, or any other commodities to be brought 
in return from Bilboa : So that, if the defender had offered the price he 
received at the port, he would have juſtly contended that he had ſatisfied 
the terms of his commiſſion ; and therefore, now that the wines are loſt, 
he cannot be heard to turn over the loſs upon the purſuer. 

© The Lords found, that the ſkipper having fold the ſalmon, and 

* bought the wines for the price, without giving advice thereof to 
* the purſuer, is liable for the prices of the ſalmon.” 


Act. Grahame. Alt. M/ Kenzie. NRober ton Clerk. 


rer o bu ber 
The LAIRD of MELDRUM, 
e 
The FE UE RS of MEL DRUM. 


HERE being a commonty at ſome diſtance from the town of Old 
Meldrum, and arable ground belonging to the Laird interjected, there 

is contained, in the diſpoſitive part of the feuers charters (beſides other 
things that are uſual) this clauſe, cum libertate focalia ſive glebas et ceſpites 
* cffodiendi, et lucrandi lapides molliores et duriores, lie hard and free 
one, in et a quavis parte communitatis dicti burgi baroniae, ad emen, 


* danda aedificia — dictum tenementum aedificanda vel inſtauranda. 


1 39 J 

By virtue of this clauſe, the feuers conceiving themſelves intitled to com- 

mon paſturage, caſting feal and divot, &c. did for ſome years bygone 
uſe theſe ſervitudes, but were frequently interrupted by minority, via 
fad, lawburrows, &c.; and at length the ſuperior raiſes reduction, im- 
probation, and declarator againſt them; in which proceſs, the queſtion 
coming to be, whether the feuers, by the ſaid clauſe in their charters, had 
right to feal and divot and paſturage on the commonty ? 

It was alledged for the defenders, Imo, That, though their charters do 
not ſpecifically contain the faculty of feal and divot, yet that is unboubt- 
edly comprehended under the power to caſt peats, dig ſtones, &c. eſ- 
pecially conſidering the common clauſe (cum pendiculis, privilegits, et per- 
linentibus,) which general words may well be interpreted to comprehend 
the privilege of caſting feal and divot ; eſpecially conſidering, 240, That, 
without that privilege, the feus could not ſubſiſt many years, they con- 
fiſting mainly of houles, and but little ground annexed, and even that. 
arable, which cannot afford materials neceſſary for upholding tenements; 
ſo that it would have been eluſory to grant them ſtones to build their 
walls, unleſs it were underſtood that they were to be ſupplied with feal 
and divot for covering of the walls. out of the borough's commonty ;. 
and therefore, though the words in the charter be not ſpecific, yet it. 
muſt be conſidered as the meaning of all parties; 3/70, That the greater 

rivilege of digging ſtone, winning peats, &c. muſt be preſumed to im- 
ply a further liberty of doing theſe things, which however leſs in them- 
ſelves, and lefs. prejudicial. to the commonty, yet are equally neceſſary 
with what is expreſſed in the charter. 

Anſwered for the purſuer : 1m9, That the alledgeance was a plain ac- 


'nowledgment, that there is no ſuch right as the defenders pretend, con- 


veyed to them. by the ſaid claute in their charters; 240, No uſe or cuſ- 
com could be founded on their favours, unleſs they could ſay forty years 
poſſeſſion without interruption ;. 3729, That they could not found their 


polleſhon upen part and pertinent, for the {ame reaſon ;. 4, Neither 
iaw nor reaſon will allow them, from the privilege of winning Rones, to 
iafer that they have right to caſt feal and divot, and to paſture ; becauſe, 
me, The parties bargain and deſign is plainly. expreſſed in the. clauſe, 


and the ſpecial granting the privilege. of winning ſtone. excludes all 
others not expreſſed; 20%, Feal, divot, and paſturage, are different rights 
from ſtones, and they can never be conilitute without writ, or forty 


years poſſeſſion ; 34, The. defenders. might as well hence conclude, 


that the purſuer is bound to furniſh, them timber for ſupporting the 
divots, and ſtraw for thatching, &c.; and though it is true that ſtones 
without theſe other particulars. would be of little uſe, yet all the.char- 
ters being reſtricted. to ſtones, pactum dat legem contractui; 4d, This 
privilege is ſo far from being the greater right, that the houſes being 
now built ſo as none of them probably will have occalion once in a year 
to break ground for ſtones, whereas by their daily ning the commonty 


for feal, divot, and paſturage, &c, they muſt neceſſarily in a ſhort time 
ruin their paſturage, which belongs to the tenants who labour the arable: 


ground, whereby the purſuer muſt hazard the caſting the fame waſte. 
IK - | „ - 
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* The Lords found it relevant to give the defenders the privilege of 
* caſting feal and divot, and paſturing on the commonty ; that the 
* feuers, and tenants of the borough and barony were in ule to 

* caſt feal and divot, and paſture on the ſaid commonty, before and 


* after the feus.” 


EODEM DIE. 


Inter eojaem. 


IN the above action this dilatory defence was proponed, viz. That 
the concluſions inſiſted on by the purſuer were eiked to the libel not on- 
ly after the outgiving, but even after two acts of production were ex- 
tracted in the proceſs, and therefore could not be inſiſted on. | 

Anſwered for the purſuer : That by the nature of a proceſs of impro- 
bation, where a ſuperior is calling for his vaſtal's rights, it is impoſſible, 
before production of the charters, that a ſuperior can found any conclu- 
fon of declarator, nullity, or falſehood ; and therefore it is {till allowed 
to a ſuperior to inſiſt upon ſuch grounds, or frame ſuch concluſions as 
he thinks proper, after the charters are produced, upon the defender's 
being allowed to ſee the libel again; as the Lords lately found in the 
caſe of the Lord Lindores againſt his pretended vaſſals. 

Replied for the defenders: That, though emendations of a libel be al- 
lowed, yet theſe only can be made ix initio proceſſus, before any act be 
extracted; nor can theſe eiked concluſions of the purſuer be accounted 
emendations, being truly total mutations of the libel ; and it is the opi- 
nion of lawyers, that the amendments be allowable zue ad litiſconte- 


Aationem, yet alterations which invert the nature of the libel ought not 


to be put in; far leſs than in this caſe where acts are extracted which li- 
mit the plea, and ſet boundaries thereto. Thus the Lords 1oth Novem- 
ber 1709, Earl of Lauderdale againſt the Lord Veſter, found no proceſs 
upon the paſſive titles as charged to enter, tho libelled, ſeeing no ſuch 
charge was produced ; nor would they allow the purſuer to mend his 
libel ; and as this 1s conſonant to our law, ſo it is to the common law, J. 
18. F commun. divid. et. l. 23. . de judic. in judicium non tenetur venif- 


E, quod paſt acceptum Judicium accidit ; W alia interpellatione opus 


Duplied for the purſuer : That the deciſion was not to the purpoſe : 
For, Imo, The Lords found there no proceſs againſt the defender, in re- 
gard there was no paſſive title libelled againſt him as repreſenting his 
mother, but as charged to enter heir, and that was not produced ;' there- 
fore the purſuer was not allowed to mend his libel, and the defender 
had only proponed objections againſt his title; and, 24, Improbations 
and declarators jointly ſeem plainly to be favoured in practice, with 
the privilege of framing and inſiſting upon new grounds, which were 


not libelled upon before production. 


* The Lords repelled the dilator. 
AR, Leith. Alt. Hay. Roberton Clerk. 


No. XXXI. 


( „ 


No 0... 4 3 July 31. 1716. 
OE STIRLING, 
Againſt 5 
MARY CRAWFURD. 


HE deceaſed Bethea Crawfurd, Lady Darleith, having been mar- 
ried to the ſaid John Stirling, and no contract of marriage, ſhe 
nevertheleſs having a jointure by her firſt huſband, and he a poſt bearing 
ſome proportion thereto, they made a poſt-nuptial matrimonial ſettle- 
ment, whereby each of them made a teſtament, and thereafter mutual 
diſpoſitions for the more ſecurity, whereby they diſpone, each to the o- 
ther who ſhould ſurvive, their whole goods and means that ſhould be- 
long to the predeceaſing at the time of ſuch deceaſe, ſo that the longeſt 


| liver was to bruik all; and, in the huſband's diſpoſition, mention is made 


of his cloaths, watch, ſword, &c. as well as pleniſhing goods, and 
ſums ; the wife alſo, in her's expreſsly diſpones the paraphernalia ; and 
both diſpoſitions are of the ſame date, and before the ſame witneſſes : 
The wife doth nevertheleſs thereafter revoke, and grants diſpoſition of 
the ſaid ſubject in favours of the ſaid Mary Crawfurd her ſiſter; and, af- 
ter the wife's deceaſe, Stirling the huſband purſues the ſiſter for certain 
ſums and goods which pertained to his wife, and were in the ſaid de- 
fender's cuſtody ; and, beſide the above titles, he libels his legal aſſigna- 
tion ure maritt, | 

In this debate, firſt, with reſpect to the paraphernalia, it was alledged for 
the purſuer : That there can be no ground for diſtinguiſhing parapher- 
alia from other goods, except when they are not (as here they are) 
expreſsly enumerate in the diſpoſition ; and therefore, in ſuch a caſe, the 
diſpoſition of them is fully as irrevocable as of the others, eſpecially 
ſeeing this was no donation, but a rational matrimonial ſettlement, one- 
rous, and therefore irrevocable. To enforce this, he alledged, That 
the defunct cauld have nothing elle to diſpone to him, except theſe para- 
pbernalia, the reſt being his, pure mariti; whereas he had diſponed in her 
tavouts his all, whereof nevertheleſs ſhe could only have claimed the 
half, jure relictae: Next, he alledged, That, if the had, with his conſent, 
for an onerons cauſe, aligned her parapbernalia, or if, after his deceaſe, 
the had diſponed them to any third party, ſuch an aitignation had been 
irrevocable : Why then ſhall an aſſignation of them to him, in a reci- 
procal marriage-fettlement, be revocable ? 

Anfwered for the defender: 1mo, That, in the general, poſtnuptial 
agreements are much more ſuſpect than thoſe made fairly before the 
marriage, theſe after grants proceeding ex reverentia maritalt ; and there- 
fore, wherever there is any extraordinary and exorbitant clauſe in them, 
(as here ſurely there is, it being moſt unufual to diſpone paraphernalia), 
it may juſtly be revoked ; 2do, Theſe poſtnuptial grants can only be ſup- 
ported iir ſo far as the ſubjects are diſponed 1277! dotis ; but para- 
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pPbernalia are not a ſubject that can be ſo given, it being a contradiction. 
in adjefo ; for paraphernalia, or parapherna, are thoſe things which be- 


long to the wife practer dotem, as the Greek words whence it is derived 


do import; and beſide the ſenſe of the words, the uſe alſo for which 
tochers are given clears this abundantly, viz. ad /uftinenda onera matrimo- 
nt ; to which uſe the paraphernalia are not deligned, but are things that 
afford no uſe except putting them to fale. 379, Suppoſe ſuch things 
could be diſpoſed of in tocher, yet the abuiziements of the huſband's 
body, his ſword, watch, &c. can be no equivalent to the wife's para- 
pbernalia; and therefore, notwithſtanding that, the diſponing theſe by 
the wife is a donation betwixt man and wife; and thus the Lord Stait 
obſerves, tit. Conjug. Oblig. $ 22. That though a huſband have no com- 
munion in the abulziement and ornaments of his wife, which cannot be af. 


fected for his debt, yet ſhe hath her ſhare of the abulziements of the huſ- 


band, which falls in executry. 40, As to his legal aſſignation jure mariti, 
anſwered, That the argument is the quite contrary ; becauſe, ſince the law 
by marriage would not have given the huſband the paraphernalia, the con- 
veyance of them by diſpoſition being beyond what he would have right by 
law, was a plain donation. 5, As to the compariſon betwixt diſponing to 
a third party and to the huſband, a»/wered, That no doubt the wife may 
diſpone to the huſband as well as to a creditor, but the diſpofition to the 
huſband is {till revocable, whereas the other's right is onerous. 

Next, as to other things (beſides the paraphernalia) diſponed to 
the huſband and revoked, it was alledged for the defender, That there 
being bonds bearing annualrent, to which the huſband had no other 
right but by the ſaid diſpoſition ; beſides the half of the huſband's move- 
ables, which truly were the moveables belonging to the wife, as being 
brought by her to her huſband during the marriage : And from theſe, 
and alſo from the bonds bearing annualrent, he had no other pretence 
to exclude the neareſt of kin, but the foreſaid gratuitous diſpoſition, which 
is now revoked, and which the defenders alledged could not exclude 
them ; becauſe that right was of its nature revocable, as being a dona- 
tion betwixt man and wife, and in its nature a teſtamentary deed. 

Anfewered for the purſuer : That the deed behoved to be irrevocable, 
in reſpect there being no contract previous to the marriage betwixt the 
parties. The firſt deed after marriage muſt be underſtood to come in 
place of a contract, and irrevocable, and more eſpecially in this caſe, 
where the ſettlement was equal, viz. a total proviſion to the wife of the 
huſband's effects, in caſe of her ſurviving him, which, though not in the 
ſame writ wherein the diſpones to him, yet is done by another of the 
fame date. | | 

Replied for the defender : That the diſpoſitions being poſterior to the 
teſtaments, it clearly appears that the parties intentions were, that, as to 
the diſpoſal of what belonged to each of them, it ſhould be alterable du- 
ring their life, otherways it is not to be thought that the parties would 
have conceived the ſecurities in a teſtamentary ſtrain ; and as the teſta- 
ments were the firſt ſettlement, they muſt be conſidered as the rule; and 
the diſpoſition, which is poſterior, making the right irrevocable, is in 
tantum a donation ; for this is to be conſidered in the ſame way as if, in 


one and the ſame deed, a perſon had made a teſtament, and a general 


aſſignation 


l 81 
aſſignation ortis cauſa ; which deed would have been wholly influen- 
ced by the teſtament, and ſo made revocable, though the diſpoſition had 
not bore to be revocable ; beſides, that though the aſſignation could be 
by its nature interpreted irrevocable, yet it was certainly ſtill revocable 
guoad exceſſum. | | 
© The Lords found the diſpoſition to the huſband irrevocable not on- 
ly quoad the wife's moveables, but alſo with reſpect to the para- 
pbernalia. 


Add. drchibald Hamilton, Alt. Boſwall. Reberton Clerk 
No. XXXIL EODEM DIE. 
DOCTOR FORNSTON, 
Againſt 
 FANET BELL. 


IN this caſe, as ſtated on the 25th July 1716, the Doctor further in- 
| liſted on this head, that it was uſual with the Lords, and even for 
inferior judges, to allow not only merchants and chirurgeons, but even 
common mechanics, when there is a /emplena probatio, their accompts, to 
make up what is wanting by their own oath in fupplement, which is al- 

moſt neceſſary in ſuch caſes, it being ſcarce poſlible for ſuch things to be 
otherways proven; much more then ought a phyſician to enjoy the ſame 
privilege, of whoſe integrity there 1s far leſs ground to doubt. 

Anſwered for the defender: That cuſtom and practice has diſtinguiſh- . 
ed theſe from a phyſician ; beſides, theſe perſons are in uſe to run with 
their patients and cuſtomers into accompts, and to give receipts when 
they are paid; fo that the cuſtomer or patient hath himſelf to blame, if 
he pay without a receipt, knowing that ſuch people keep account-books, 
and from theſe are allowed to purſue for, and prove their accounts ; 
whereas a phyſician's accompt-book for his fees was never yet practiſed 
againſt a patient, nor do they ever give receipts for their honoraries, which 
makes a notable difference. | 

* The Lords found, That a phyſician, having an honorary employ- 

* ment, and not in uſe of giving receipts of what they receive from 
* patients, hath no action againſt the defender, being a repreſenta- 
tive of the defunct's, for any tees for his attendance, unleſs he 
could prove a promiſe or paction.“ Vide /upra 25th July 1716. 


Act. Michelſon. Alt. Arcs. Hamilt 1, Sir James Tuffice Clerk. 
No. XXXIII. 


No. XXXIIL ob DIE. 
LORD ROYSTOIWN, 


Againſt 
BRYMER. 


HE Lord Royſtown having become cautioner for the deceaſed Lord 


Preſtonhall in ſeveral bonds, and alſo for M*Kenzie of Fraſerdale, 
his ſon, intents action upon his father's bonds of relief againſt him, 
upon the paſſive titles, and alſo upon his own bonds of relief, and upon 
the dependence, arreſted in the hands of Mr John Paterſon ; and having 
obtained decreet, purſues a forthcoming, having in the mean time ob- 
tained aſſignation from the common debtor ; in which action there was 
compearance for one Brymer, a creditor of Fraſerdale, who eontending, 
that notwithſtanding his arreſtment was poſterior to the Lord Roy- 
ſtown's, that yet he ought to be preferred, 

Becauſe, 1%, He had paratam executionem upon his debt; whereas 
the Lord Royſtown was but a naked cautioner, without diſtreſs or pay- 


ment. 2d, That the obligation and decreet to relieve him was allenar- 


ly ad fuctum pragſtandum, and conſequently no ground for a poinding; 
and therefore, that his Lordſhip could have no decreet of forthcoming, 
as was found 8th July 1704, Drummond of Meggans againſt the Lord 
Preſtonhall. 

Anſwered for the Lord Royſtown: 1mo, That, though a Graphs cau- 
tioner cannot inſiſt againſt the common debtor for payment till he him- 
ſelf have paid or be diſtreſſed; yet a cautioner may arreſt in order to ſe- 
care the ſubject for his own relief, juſt as well as he may inhibit or ad- 
judge; beſides, that an arreſtment upon a bond of relief is not in the 
ſame caſe with an arreſtment upon a dependence; for where there is 


only a depending action, it does not appear till decreet, whether there be 


D 


a ground of debt; but it is otherways in this caſe, where the claim of 


being relieved is fixed, and does not want to be aſcertained by a poſte- 


rior ſentence. 2, Fla an obligation or decreet to relieve is not like 


an obligation ad 'factum praefiandum, properly ſpeaking, where it does not 
appear what loſs the creditor has by the non-performance of the bond, 
and fo the claiin is not liquid, as in the preſent cale it is; beſides, that 
there is a vaſt difference betwixt a cautioner having an implied action 
of relief, and a cautioner that hath an expreſs obligation to free, relieve, 
and ſkaithleſs keep ; which difference is noticed by the Lord Stair, Inſt. 
page 741, 3110, I hat the Lord Royſtown having not only an obligation 
for relief, but a decrect for that effect againſt Fraferdale, is in the fame 


caſe (with Fp to parata executiv) as if he had been diſtreſſed, or had 


paid. 
It was further urged for Brymer : That, at this rate, a cautioner might 


uplift the money of the common debtor, and ſquander it without ap- 
vlying it for his relief. 


8 | Anſwered 


— — — — 


TW] 
Anſwered for the Lord Royſtown : That the ſame could be done by 
2 cautioner after diſtreſs, or a cautioner having aſſignation to the ſubject 
competed for; yet both have a power to uplift the ſubject arreſted or aſ- 
ſigned, and to apply the ſame towards their own relief. 
In reſpeCt the Lord Royſtown's arreſtment was prior to Brymer's, 
* and that he had a decreet upon a dependence before the competi- 
tion, as alſo an aſſignation from Fraſerdale to the ſubject arreſted; 
therefore the Lords preferred the Lord Royſtown.” 


Add. Cal. M. Kenzie et. Ro. Dundaſs. AA Sir James Juſtice Clerk. 


No. XXIV. EODEM DIE. 
 FEAN PITCAIRN and her Huſband, 
Againſt 
FOAN PEUTHERER. 


I a proceſs betwixt theſe parties, this queſtion having fallen to be 

conlidered, viz. Whether a cheſt of drawers, wherein a wife kept 
her cloaths, was a part of the paraphernalia, and did thereby become the 
Wife's property, excluſive of the huſband's jus mariti? 

And it was contended for Pitcairn the purſuer, That it was to be rec- 
koned among the paraphernalia, becaule theſe do not only include cloaths, 
but theſe things that are proper for their cuſtody; thus Paulus, lib. ſent. 
Zz. cap. 6. Mundo muliebri legato ea cedunt, per quae mundior mulier 
* lautiorque efficitur ; velut ſpeculum conchae, ſituli, item pixides, un- 
* guenta, et vaſa in quibus ea ſunt; which directly determines the caſe, 
that is, whatever is neceſſary for keeping the things alſo is underſtood 
to paſs with them; and it is very ſure that cheſts of drawers are abſo- 
lutely neceflary for cuſtody of cloaths, ad munaitiem. 7” 

Anſwered for the defender : That, at this way of arguing, the para 
þhernalia may be made very large; and if wives be allowed to make 
moveables their own by laying cloaths within drawers, cabinets, and 
cheſts, &c. a good part of the moveables of the huſband's will in progreſs +. 
of time be made paraphernalia. 

* The Lords found, That a cheſt of drawers appropriate for keeping 

© a wife's cloaths is a part of the paraphernalia. 


AR. Baſcavall. | Alt. Hay. Gilſen Clerk. 


No. XXXV. 
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No. XXXV. | November 21. 1716. 
DUNBAR of Thundertown, and others, 
Againſt 


| | : INNES of Dunkintie. 
| F a proceſs of improbation of a difpoſition granted by Innes of Durk- 
land to the defender Innes of Dunkintie his nephew; the paper be- 
ing ſigned by four witneſſes, whereof two were dead and two alive; and 
the purſuers, upon ſeveral alledged circumſtances in fact, having craved 
to be allowed to inſiſt in the indire& articles of improbation, (though 
they owned it to be out of the common road of form, ) or at leaſt, that 
the two living witneſſes might not be examined in the common way 
before the Ordinary on witneſſes, but that they ſhould be examined by 
the Lords in preſentia, outwith the preſence of the defender, and of 
one another, and not upon interrogatories given them before to ſee but 
upon ſuch as ſhould be offered from the bar, or ſhould occur to the 
Lords; to which laſt the defender conſented, but objected the eftabliſh-. 
ed form againſt the firſt. . 
© The Lords, before anſwer to that point, How far it is competent to 
inſiſt in the indirect articles of improbation, declared they would 
* examine the living witneſſes in their own preſence, upon ſuch 
pertinent interrogatories as ſhould be offered at the bar, or as. 


* ſhould occur to the Lordſhips. 


Act. Ro, Dundaſs, Alt. Graham. | Roberton Clerk. 


No. XXXVI. November 22. 1716. 
The Heirs of NEWTOWN FOHNSTONE, 
Againſt 


FOHNSTON of Corchead. 


HE eftate of Newtown being under ſequeſtration, and Newton him- 
ſelf bankrupt, a declarator of non-entry is purſued by Johnſton 
of Corchead the ſuperior, whoſe grandfather 66 years ago obtained 
charter and precept of ſeiſine under the great ſeal, upon the reſignation 
of the then proprietor : but no infeftment followed thereon till the year 
1714, when the preſent Corehead was infeſt in the terms of the act of 
parliament 1693 allowing ſuch infeftments, even mortuo mandata ; no 


compearance being made for the common. debtor, the real creditors, -_ 
no 


= IN 1 3 1 I 


Lal 
not called, compeared; and the Lords, after hearing parties, having in- 
clined laſt July to decern for the full rents from the time of the citation; 
and having repelled all their objections againſt the ſuperior's title, they 
now, in a reclaiming petition, allegge, That the non-entry ought to be re- 
ſtricted to the retoured duties to the date of the Lords laſt interlocutor, 
ſuſtaining the purſuer's title; and this becauſe proceſſes of non-entry for 
the full duties being penal and unfavourable; therefore, where there is 
but any doubtfulnels in the purſuer's title, the Lords uſe to reſtrict the 
effect of the declarator to the retoured duties till the title be ſuſtained ; 
and that there was great ground to doubt in the preſent caſe, appeared, 
1-10, That in this procels neither the real creditors nor factor were cal- 
led ; 2do, The right itſelf (tho' now ſuſtained by the Lords) was very 
doubtful whether valid or not, it being apparently preſcrived, ſince no 
infeftment was taken, and is 66 years after its date; 3/10, The act 1693 


ſeems only to relate to precepts granted by ſubjects; but the King can- 


not die. 
Anſwered for the purſuer: That it is a known principle, that the fu! 


duties are due from the citation in the declarator ; nor is this odious, 
{ſince it is inherent in the nature of all fees; and this the Lords found 
the 25th July 1666, Harper againſt his vaſſals, and 12th June 1673, 
Faa againſt the Lord Balmerino and Pourie : Nay, this the Lords found 
in the caſe of the Earl of Argyle againſt M'Leod, though there the non- 
entry aroſe from the reduction of a retour, and ſo the defender had 
much ſtronger pretenſions to a bona fades till the ſentence in the reduc- 
tion, than here the defenders can pretend to; 2d, Since here the com- 
mon debtor's repreſentative makes no objections againſt the purſuer's 
title (neither can he without diſclamation,) ſo the creditors can make 
none, except in the right of the ſaid apparent heir ; and conſequently 


it was in vain for them, whom the ſuperior is not bound to notice, to 
pretend to any other ground of bon des except ſuch as would have 


been competent to the apparent heir himſelf, In ſhort, the caſualty docs 
not ariſe from theirs, but the heirs non-entry; and therefore no bane files 
can defend againſt it, but his alone by whom it falls; and therefore, 310, 


Since Newton could not miſtake his ſuperior, or be in bona fide to quar- 
rel his right, neither can the creditors ; beſides, that the creditors being 


real by infeftment, How could they be fo without knowing the condi- 
tion of their author's right, (who infeft them), and conſequently who 
was his ſuperior ? ſince unuſ/qrifgre ſcine debel condiltionem ejus cum quo 
contrabit. And as to precedents and the Lords practice, the pretence to 
bona fides and dubicty was ſuſtained only in caſe of a ſingular ſucceſſor 
to the ſuperiority, but never where there was no change of the ſuperior; 
4to, It is ſcarce poſſible to find out habile circumſtances for finding {ſuch 
a pretext. 85 | 
The Lords found the creditors liable for the full rents from the time 
that their objections againſt the purſuer's title were repelled.” 
Act. Rs, Dauudaſß. Alt. Ila. M. Kenzie Clerk. 
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No. XXXVII. November 27. 1716. 
WATSON of Saughton, 
Againſt 
HAMILTON of Monkland. 


OBERT HAMILTON younger of Wiſhaw (from whom Saugh- 
ton has right by progreſs) having adjudged the eftate of Monk- 
land, againſt which adjudication there are important objections very ob- 
views, ſeveral years thereafter, it was agreed betwixt them, that, upon 
Wiſhaw's diſponing the adjudication to Monkland, he, Monkland, ſhould 
pay a certain ſum (to which by paction the adjudication was reſtricted) 
at four ſeveral terms therein mentioned. The defender did accordingly 
make ſome payments; but neither of the whole ſums agreed, nor at the 
reſpective terms contained in the agreement, but poſterior thereto, not- 
withſtanding of an irritancy therein, declaring, that, in cate punQual 
payment be not made at the terms ſtipulate, that then the ſaid minute 
of agreement ſhould be void and null, except as to allowance of what 
Withaw ſhould actually receive, and that the faid minute was on! 
corroboration of Wiſhaw's diligence above mentioned ; but the defender 
contending, that the above claufe was an irritancy, and therefore purge- 
able at any time before declarator, the queſtion came to turn upon this, 
viz. Whether the purſuer could lay hold on the minute of agreement as 
corroborating Wiſhaw's adjudication, and at the ſame time refuſe to ac- 
cept of the reſtricted ſum in that minute, after deduction of payments 
made ? 

And here it was contended for the purſuer: That all irritancies are not 
of the ſame kind: That here there was a tranſaction betwixt a debtor 
and his creditor : Here was /zquide remiſ/zm to the debtor, but condition- 
ally and proviſionally, that he ſhould pay at the times, and in the man- 
ner agreed, wherein he having failed, he muſt loſe the benefit of the re- 
ſtrickion. Now, by law, tranſaQtions are /tric7t JUrIS, and to be periorm-. 
ed in forma fþecifica : That this was not a penal irritance, inllicting any 
puniſhment, but the whole debt in the adjudication was juſt and lawful 
before the agreement; and the defender here only loſes a favour which 
was indulged. to him by the ereditors upon a proteſtative condition in 
the defender himſelf, which not being performed, the defender could 
blame none but himicif for this lols ; ; and yet, after all, he comes but to 
pay his own juſt debt. 

dapvered for the defender: Suppofing the minute could be of the 
ſenſe the puriuer pleads, yet it is wholty penat, as excluding the deicn- 
der from jult defences; and ſuch clauſes irritant which are penal have 
no effect till declarator, w hich does not only take pl:ce, in ſuch irritan- 
cies, in prgnoribus, but in all other cafes, as the Lord Stair obſerves, Inſt, 
Page 591. where his words are, (ſumetimes clauſes ir: itant bear that the 
right 
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right ſhall thereby become null, %o ſaclo, without declarator. But, not- 
withſtanding of this, clauſes irritant are not effectual without they be 
declared, where they are exorbitantly penal; for the Lords, ex officio, 
have power to modity exorbitant penalties, albeit they bear to be liqui- 
date of conſent of parties; and, for the fame cauſe, they have power to 
qualify thoſe clauſes irritant, and to allow time for purging the ſame) ; 
which words of the author appear by the ſequel to be meant of clauſes 

irritant in any kind of rights, as well as wadſets. | 
* The Lords found the irritancy in the ſaid agreement was purgeable 
at the bar by payment of what was reſting of the principal ſum, 
at ſuch a time as the Ordinary in the cauſe ſhould appoint ; with 
certification, that, if payment was not ſo made, the purſuer ſhould 
have acceſs to the whole ſums contained in the adjudication, ex- 

cluding all defences and objections except payment.“ 


A 


Act. Arch. Hamilton. Alt, Baſcwall. Riherton Clerk. 


No. XXXVIIL : November 30. 1716, 
The TOWN of PERTH, 
Againſt 
Sir THOMAS MONCRIEFF of that Ilk. 


IN the mutual proceſſes of declarator betwixt the Laird of Moncrieff 

and the Town of Perth, wherein each of them laid claim to a ſand- 
bank that had lately ariſen in the water Tay; there having been, (as 
is uſual in ſuch caſes,) an act before anſwer, allowing either party to 
prove their reſpective poſſeſſions, the Laird of Moncrieff made theſe fol- 
lowing objections againſt ſome of the witneſſes adduced by the town, 
viz. That they were burgeſſes of the town, and had intereſt, and might 
loſe or gain by the cauſe, in ſo far as they were intitled, for a tmall gra- 
tuity, to paſture upon the controverted ground, and to bleach there 
gratis; and therefore it was their intereſt to aggrandize the iſland : 
25, In that they were under influence of the town; becauſe the magi- 
ſtrates are in uſe to pay the half of the ſtent and impoſition on their re- 
ſpective houſes and trade, and that out of the town's common good, 
_ which they, when they pleaſe, may impoſe or exact fron them, and muſt 
neceſſarily do it according to the circumſtances of the town's common 
"00d ; which therefore it is the witneſſes intereſt to increaſe, 

Anſwered for the town, to the ht: That the burgeſſos have no pe- 
culiar right either to paſture or bleach on the Inch, but what depends 
on the free will of the magiſtrates, who may let it out to other uſes; 
and, tho' they ſet the Inch to a tackiman, with a reſtriction upon him 
not to burden the inhabitants beyond the tum condeſcended on, yet that 
is only to prevent extortion. 
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To the /econd, anfavered : That a conliderable part of the lent is in- 
deed impoſed on the common good; but yet the boroughs, in laying on 
the ſtent, have regard thereto, as well as to the houſes and trade; and 
if the common good were diminiſhed, the ſtent upon the town would 
be diminiſhed alſo, which would be neither leſs nor more to the inhabi- 
tants ; beſides, that, if ſuch conſequential advantages were ſuſtained, a 
community would not poſſibly have any witneſſes, at leaſt they would 
not be witneſſes with reſpect to the common good; the contrary where-. 
of was found the 15th June 1672, Town of Inverneſs againſt Colo- 


den. 
* The Lords repelled the objections.” 


Falconar ſen. for Moncrieff. Alt. Ro. Craigie.  MKemiie Clerks. 


EODEMNM DIE. . 
Inter eoftlem, 


IN the above cauſe there was this obje@ion made by the town againſt 
one of Moncrieff's witneſſes, viz. That he was uncle to Moncrieft, and 
therefore could not be received, as was found the 15th January 1679, 
Brown againſt the town of Kirkcudbright, where even a coulin- german 
was rejected, as alſo a ſon-in-law. 

Anſwered for Sir Thomas: That there is no law debarring an uncle- 


in-law from being a witneſs in his nephew-in-law's cauſe; and the de- 


ciſion cited reſpects only a couſin- german and a mother-in-law, the one 
a nearer degree 1 in affinity, and the other, tho' more remote in the de- 
gree, yet is really a blood-relation, which makes a conſiderable difpa- 
rity; and, even in that deciſion, the couſin- german was not abſolutely 
rejected, but only in caſe there was no penury of witneſſes; beſides, by 
our law, a couſin- german may be a judge. 

Replicd for the town: That, though a judge, who is dreien to be 
a perſon of approven integrity, cannot be declined in the cauſe of his ne- 
phew-in-law in our> ſupreme courts, yet will it not from thence fol 
low, that the-ſame trult is to be ropoſed in every man that is adduced as 
a witneſs - and a deciſion adduced makes this clear beyond diſpute; for, 
though a couſin-german. cannot be declined as a judge i in our ſupreme 


courts, yet there the Lords rejected ſuch an one's teſtimony, unleſs 


where he was a neceſſary witnels,, and, even in that caſe, allowed him 
only to be admitted cum nota. 
The Lords repelled the objection.“ 


Procurators and Clerk 27 /1pra, 
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EODENM DIE. 


Inter egſdem. 


IN the foreſaid cauſe, it was objefed by the town, That ſome of Mon- 
crieff's witneſſes were ſub-tenants or cottars, at leaſt tenants without a 
tack, and that others were ſub-tenants to the tackſmen of the fiſhing ; 
and both maſter and tenants being to be gainers or loſers by this cauſe, 
the ſub-tenants are too much under influence to be unſuſpected. | 

Anſwered for Moncrieff: That, tho' theſe witneſſes were the tackſmen's 
cottars, yet that had no reſpect to the fiſhing, but only to the labouring 
the ground, and they were only interrogate with reſpect to the fiſhing ;_ 
beſides, that there is no law debarring tenants, ſervants, and cottars, from 
being witneſles for the heritor ; yea the practice is uniform to the con- 
trary. 


* The Lords repelled the objection.“ 


Procurators and Clerk ut fupra.s. 


No. XXXIX. | e 
WILLIAM M*ILLMORROW, 
Againſt _ 
WHIT. EP OORD of Dunduff, and others. 


1 ſaid William Melllmorrow having accepted a bill payable to 

Whitefoord of Dunduff, he obtains the ſuſpenſion ; but, before 
the ſuſpenſion arrived, Dunduff had put the bill out of his perſon, by in- 
dorſing it to his baron-cflicer Gilbert Kennedy, only ſo far in truſt for 
the indorſer, that it was for taking off a debt due by the ſaid indorſer to 
a third party; yet the ſuſpender having intimate the ſuſpenſion both to 
Dunduff and Kennedy, the ſaid Kennedy nevertheleſs regiſtrates the bill, 
and charges, and a poinding is made in his name, at which Dunduff was 
preſent, and gave orders; whereupon Milmorrow gives in a complaint 
to the Lords againft them both for contempt of their authority in poind- 
ing aſter a ſuſpenſion was intimate. 

Anſwered for the defenders : No contempt; becauſe the ſuſpenſion did 
not meet the diligence ; for the charge being at the inſtance of the in- 
dorfer, a ſuſpenſion againſt Dunduff, who was denuded by the indor!a- 
tion prior to the ſuſpenſion, could not fiop diligence at the inſtance of 
the inderſee, more than the indorfer had never been creditor in the bill; 


for, when a bill is indorſed, the indorſee is not only a procurator % rem 
/ſuam, as in the caſe of aſſignations, but is veſted in the right itſelf, in 


the ſame caſe as a bag of money had been delivered to him, and 110 
right remains in the perſon orf the indorſer more than the bill had been 
| | 5 | accepted 
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accepted directly payable to the indorſee, to whom, though the ſuſpen- 
ion was intimate, yet this could not, upon the foreſaid ground, put him 
in mala fide to do execution on the bill. 

Replied for the complainer : That the indorſee being to uplift the mo- 
ney, and apply it for extinguiſhing a debt due by Dunduff to a third 
party, it was plain that Dunduff ſtood ftill in the property, as he in 
whoſe favour it was accepted; and having indorſed it to Kennedy for 
no onerous caule reſpecting the ſaid Kennedy, he clearly remained Dun- 
duff's truſtee, to this effect, that he ſhould uplift the money, and there- 
with extinguiſh the debt due to the third party by Dunduf; and Dun- 
duff's creditors arreſting would have been preferable to the ſaid third party, 
as was found in the like caſe, 17th January 1706, the Lord Roſs againſt 
Gray of Newton, which was yet more favourable ; for there the credi- 
tors in the bill had ordered the indorſee verbally to pay to a third party; 
whereas here there is nothing to inſtruct the third party's right. 

* The Lords found, That the defender was guilty of contempt of their 

* Lordthips authority, and found him liable in damages and ex- 


* pences.' 
Act. Fo. Kennedy. Alt. Ja. Ferguſon. M. Kenzie Clerk. 
No. XL. : December 4. 1716. 
MONTEITH of Milnhall, 
Againſt 


The FEUERS of Abbotſcarſe. 


IN a declarator of aſtriction at Milnhall's inſtance againſt the feuers of 
| Abbotſcarle, the Lords having found that the documents produced 
by him were ſufficient to aſtrict the conſtitution of the thirlage before 
the year 1533, this point now comes to be diſcuſſed, viz. Whether the 
defenders charters of their lands, (granted in the faid year), though 
without the clauſe, cum molendinis, &c. either in the diſpoſitive part te- 
nendas, yet bearing a reddendo pro omni alio onere, with a clauſe of ab- 
ſolute warrandice, anterior to the feu of the mill, which liberates from 
that aſtriction. | = 

And here it was alleged for the feuers : That the faid clauſe, pro om- 
ui alio onere, is of far greater force and effect than a plain diſcharge would 
have been; and that, becauſe it was a real right, notour and public, in 
the ſame manner as all real rights were at that time ; and that it would 


have been ſtrange, if, immediately upon granting ſuch a charter, the 


granter {hould have pretended to an aſtriction of theſe lands he had dit- 
poned to be bruiked ere et plenaric, &c. and with a feu-duty pro omni 


alin chere. 


Anſwered for Milnhall : That, though the diſponing of lands, even 
without the clauſe cum multuris, implies a conveyance of the multure 


where 
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where there was no anterior thirlage, conſtitute, and prevents the effect 
of any poſterior aſtriction, which is all the Lords ever found ; yet that 
does not either convey to multures, or liberate from thirlage, which was 
formerly conſtitute, anterior to the date of the charter ; for in that caſe 
the lands and multures being ſeparate, the mill and multures are a ſepa- 
rate tenement, and therefora a charter of the lands does not convey the 
multures, unleſs they be expreſſed ; and if ſuch a charter could have con- 
veyed the multures, all debates upor the import of the clauſe cum mul- 
turis in the tenendas alone, or joined with the clauſe pro omni alio onere - 
in the reddendo, would have been ſuperfluous; the very ſtating that as 
a queſtion, by all our lawyers, whether ſuch clauſes do import a libera- 
tion, is a ſufficient proof that a charter, without ſuch clauſes, can import 
none. | 
Replied for the feuers: That, if the multures were diſponed, there would 
be no occaſion for this argument; and-indeed it would have been incon- 
ruous to have diſponed or conveyed any ſuch thing, where there was 
no view of building a miln upon the ground of the lands feued. It was 
ſufficient for the obtainer of the charter to have his lands conveyed to 
him free of all burden, and without retention of any thing to the grant- 
er, and without revocation, or any exaction demanded, or any ſervice, 
that ſo they might be at liberty to uſe the fruits as they thought fit; nor 
is there any diſtinction here conceivable but the lands themſelves and 
the fruits thereof; ſince he cannot be ſaid to enjoy and poſſeſs his lande 
freely, who is obliged to allow another to poſſeſs the fruits, or who is al- - 
tricted to pay a certain burden or proportion out of the ſame. 

Duplied for Milnhall : I, That there is no arguing from preſump— 
tions in this caſe, where the thirlage is liquidly conſtitute as ante e 20, 
That the preſumptions are againſt the feuers ; for the thirlage being 0 
clearly conſtitute, it is impoſhble to imagine, that, if the granter had de- 
| ſigned to convey the multures, he would not at leaſt have mentioned them 
in the tenendas : So that, 37:79, The clauſe pro ommi alio oaere cannot 
give liberation, except the clauſe cum molendinis et multuris be at leaſt in 
the tenandas ; becauſe, ., unumguodgue eodem nude difſo/vitur quo cli 
gatum eft ; and therefore, ſince the thirlage was conſtitute and eftabliih- 
ed by a right to the multures per epreſſum, it could not be taken away 
but by as expreſs a diſcharge : Next, Since what is preſtable by the red- 
dendo is only for what is difponed, the clauſe pro mini alto onere can a- 
vail nothing; where the multures are not diſponed, the meaning only 
being, that the vaſſal ſhall pay no more re:%endo for what is difpcacd ; 
So that, /a/tly, pro omni alio onere is nothing elle but pro omni alto gh 
fendali, If indeed the thirlage had been only conſtitute by the reden 
of feuers charters, it might have been with more reaſon pleaded, that « 
poſterior charter, leaving out the multures, and bearing tbe clauſe pro 
omni olio onere, inferred a liberation; becauſe, in that, the multares might 
in ſome ſenſe be reckoned among the o /oudatin ; but. that is not the 
preſent caſe, and the ſame reaſoning will not apply. 

Triplied for the feuers: imo, That all our lawyers, and particulariy Hope, 


Tit. Mills and Multures, are againſt this interpretation; and he there 
| | gates 


[ie] 


quotes a deciſion of the caſe plainly z in terminis, Where the Lords found, 
that the granter of ſuch an infeſtment mould warrant the lands feued 
ab omni ailo onere, and that multures are cons ef reals ſervitus, et quo 
cenſcoantur remilli, niſi contrarium fuiſfet 'conventum virtute clauſularum 
{pecialium reſervativarum. And ſo, 249 the 7th December 1677, in the 


caſe Oliphant againſt Marſhall, the Lords, in fo many words, found feu- 


duty pro omui alio onere did import a liberation from the thirlage. And, 
.3/t0, thortly thereafter, viz. 11th January 1678, that this point of our 
law might be fixed in another proceſs betwixt Lord Balmerino and 
Cockburn, the Lords found the feuers not thirled by their charters bear- 
ing a fen-duty pro omni alio oxere. 4to, This ſeems clear from the deci- 
ſion in the caſe of Henderſon againſt Arnot, anno 1077. 

9rnodruplicd for Milnhall, to the 1/ decifion quoted : That in that 
caſe the thirlage had been before conftitute by infeftment, and ſo was 
more of the nature of an ozzs feudale, which might have been ſome rea- 
ton for extending the clauſe in that caſe to multures: Moreover, it is 
principally to be noticed, that there, at granting the feu-charter, with 
the clauſe pro omni alio onere, there was no ſtanding conſtitute thirlage ; 
for he who had formerly right to the multures, had acquired the pro- 
perty before granting the feu-charter ; by which acquiſition the Lords 
found the thirlage became extinct, and that the proprietor had done no 
new deed either by tack or decreet whereby the thirlage would of new 
have been conſtitute; ſo that this deciſion noways agrees with the preſet 
caſe. To the 24: It rather made againſt the feuers; for there the Lords 
found, that a charter, with the above clauſe, was not ſufficient to ſa- 
tisfy an obligation by which the Earl Marithall was obliged to diſpone the 
lands free of thirlage ; which they could never have found, if the claute 
pro omni alio onere had inferred liberation; and though the Lords there 
found Mariſhall's obligation to diſpone the lands to be holden feu for 
a certain duty therein mentioned, to be paid therefore allenarly, did o- 
blige him to convey the lands free of thirlage; yet it is plain their 
Lordihips thought there was a difference betwixt that clauſe in an obli- 
gation, and the like clauſe in the reddendo of a charter: That, in the laſt 
caſe, it did not free from thirlage, but, in the firſt, it did; and the reaſon 
of-the difference is obvious from what is already aid; that ſuch a clauſe 
in the reddend concerns only the onera feudalia, becauſe theſe are the 
only onera which fall to be expreſſed in the reddends of a charter; where- 


as an obligation ſhould be extended to all lands of on?ra, becauſe all of 


them fell to be expreſſed in the obligation. 

To the 3d, an/wered : Imo, That the Lords 40 not there find that the 
clauſe pro omnt alio one re imported a liberation, but that the charters with 
that clauſe did not thirle the feuers. 200, In that caſe there was no aſtric- 
tion proven prior to the date of the charter. 

To the 4th anſwered : That there the import:of the clauſe pro omni 
alto onere did not at all enter into the debate, the feu-charter with e 
clauſe being anterior to the thirlage; neither did they find that that 
clauſe did import a liberation; but found the feu pro omni alio onere did 
import a liberation, z. e. the feu- charter, ſuch as it was, bearing iad ed 
that clauſe, but, at the ſame time, ſnek as would have imported a libe- 


ration whether the clauſe had been in it or not, | 
On 


„ e a= 
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On the other hand, the purſuer Milnhall having inſiſted upon a deci- 
ſion in the caſe Newliſton againſt Inglis, the 16th of July 1629, which 
he alledged was directly for him; in another of late in Fraſer's cauſe 
againſt the feuers of Aberdeen, where the Lords plainly found, that the 
clauſe pro omui alio onere did not liberate. | 

It was anſwered for the feuers : That Newliſton's caſe was but ſingle : 
and, according to the Lord Stair's opinion, page 229. expreſsly contra- 
dictory to another which very ſoon followed]; but as he obſerves the lands 
feued out before the feu of the mill had been previouſly thirled to that 


mill, and probably by a real right, z. e. either ſome prior-infeftment of 


the vaſſal cum aſirifis multuris, or the Baron's own charter from the 
crown, cum ꝗſtrictis multuris baroniae, which difference the caſe from 


this, where none of the documents from which this aſtriction is pleaded | 


relate to any real right of aſtriction in the perſon of the firſt granter. 


Laſily, To fortify this clauſe of the charters, the feuers inſiſted upon 


another, viz. the clauſe of abſolute warrandice, warranding the lands to 
be bruiked freely without any retention, &c.; and it ſeemed to be vield- 
cd, that, by the common law, qui uti optimæ maximæ ſunt aedes tra- 
dit, non hoc dicit ſervitutem illis deberi ; fed illud ſolum, ipſas aedes li- 
* beras eſſe, h. e. nulli ſervire, J. go: F. de v. % and l. 169. F. eedem, 
* Haec adjecti, uti optimus maximuſque eſt, hoc ſignificatum ut liber- 


© um praeſtetur praedium ;* and the ſame no doubt takes place with us, 


ſince there was never a clauſe of warrandice pleaded not to import war- 
randice againſt a ſervitude doe from the lands difponed. 


Anſwered for Milnhall: That whatever was the import of a clauſe of 


abſolute warrandice in the civil law, (which depended on ſeveral nice- 
ties), it is certain, that, among us, that clauſe hath no ſuch effect; yet 
the import of warrandice can go no further than uſe, ſecuring to the 
purchaſer the thing diſponed; and conſequently, it being once eſtabliſh- 
ed, that, where a thirlage is anteriorly conſtitute, the multures are ſo far 
ſeparate tenements, that they are not underſtood to be conveyed, unleſs 
expreſſed : The warrandice cannot extend to'the multures, becauſe they 


do not fall under the conveyance ; agreeable to which, as the Lord Stair © 


obſerves, it has not been extended to fervitudes of paſturage, or the like, 
nor, ſays he, to thirlage ; and takes notice of the-known cafe Sandilands 
againſt Haddington, the 2 1ſt of January 1672, where the Lords found, 
That warrandice did-not extend to muitures, although their lands were 
conveyed cum multuris in the tenandas. 


* The Lords found, 'That the clauſe pro omni alis onere in the firſt 


© charter, with a clauſe of abſolute warrandice, there being no 


* clauſe therein cum molendinis ef multuris, did not import an im 


* munity from the thirlage.' 


Alt. Graham, Al. Kenzie Clerk. 


Act. Rob. Dundaſs. 
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Na. XLI. = 6 December 5. 1716, 


' Mr MICHAEL FRASER Supplicant. 


HE faid Mr Fraſer, miniſter at Doviot, being convened before the 
preſbytery of Inverneſs, to anſwer for ſeveral treaſonable practices, 
ſuch as aiding, aſſiſting, and abetting the rebels, &c. 

He preſented a bill of advocation before the Ordinary, founded on the 
act 21ſt timo Annae, intitled, An act for improving the union of the 
two kingdoms by the juſtice-courts of commiſſioners of oyer and termi- 
ner, ſpecially appointed by his Majeſty for that effect; but the Ordinary 
having refuſed to paſs his bill, he next gives in a petition to the Lords, 
wherein he alledges, that his reaſon of advocation ought to be ſuſtained, 
becauſe, that no church-judicature being competent to determine in high 
treaſon, there can no reaſon be given why thatpreſbytery ſhould have or- 
| dained him to be cited for that effect before them, if it is not that, though 
they are not competent to high treaſon, yet that they thought themſelves 
competent to inflict ſuch cenſures and puniſhment on the party found 
guilty as conſiſted with their authority ; but the ſupplicant alledged they 
were as incompetent to that as the other ; becauſe, | 
Imo, Before they could pretend to puniſh, they behoved to lead a 
proof that the petitioner did aſſiſt the rebels. | 

240, That theſe perſons alledged to be ſo aided and aſſiſted by him 
were rebels, and guilty of high treaſon, which no preſbytery is compe- 
tent to do; ſince this were plainly to determine in high treaſon. 

3tio, They behoved to find that the deeds alledged againſt him im- 
ported aſſiſtance to rebels, and ſo were criminal; ſince, if they were not, 
he could not be ſubject to cenſure or puniſhment : And, upon all this, 
they behoved to lead a probation. All which is undoubtedly to deter- 
mine in high treaſon ; only they are not competent judges to hang and 
forfeit ; but this does noways alter the caſe, ſince, if they are not compe- 
tent to determine, they cannot be competent to cognoſce. 


The Lords refuſed the deſire of the petition.” 


Patrict Grant Procurator, and Clerk ut ſupra, 


No. XLII. 
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No. XLII. | December 13. 1716. 


Sir CEORGE MAXWELL, of Orchardtown, and MAXWELL of 


Cuill, 
Againſt 
M*LELAND of Barklay. 


XA VLELAND of Barklay having taken a decreet of removing againſt 
| Sir George Maxwell, and Maxwell of Cuill, his factor, before 


the baron. Court of Bargallan, decerning them to remove from the lands 
of Black Dumganock, which he had purchaſed from the former heritor 
thereof, there was a ſuſpenſion raiſed of that decreet ; and Barklay's 
doers having put up a proteſtation in the minute-book, calling for that 


ſuſpenſion, it was accordingly produced,. but, by miſtake, given to the 


advagate's ſervant, who in all other caſes was ordinary for both parties, 


but in this refuſed to be for either. The ſuſpenſion fell by, but was 


afterwards found upon ſearch ; meantime, upon this production of the 


ſuſpenſion, the proteſtation was ſcored ; but a ſecond proteſtation being 
put up, {till calling for the ſuſpenſion (which was not as then found out), 
this ſecond. one was extracted, and the decreet of removing put to exe- 


cution. 


| Upon this there was a complaint given in to the Lords againſt Bark 
lay by Sir George and Cuill for contempt of their Lordſhips authority in 
extracting proteſtation and executing the decreet, after the ſuſpenſion 


was produced at the minute-book. | 
It was mainly wrged for the defender in this cauſe, That, granting the 
putting up the ſecond proteſtation is not exactly agreeable to form, yet 


cuſtom in ſuch caſes maketh law ; and the minute-book doth prove it, . 
that cuſtom. hath eſtabliſhed this form, and that it is always uſual for 


ſuſpenders in ſuch caſes to appear, and cauſe ſcore ſuch proteſtations, 


where the ſuſpenſion hath been formerly produced; and, as it is uſual, , 
ſo in ſone cafes it is neceſſary ; for, if a ſuſpenſion thould be produced, 
and again return into the ſuſpender's hands, which very often happens, 


the charger hath no other way to force it out, but by a ſecond proteſta- 
tion; howbeit, the thing being cuſtomary, the doing it can never be 
reckoned a wilful contempt. . 

Anſwered for the complainers: 3920, That euſtom can never ſupport 


wrong; and whatever the keeper of the minute book do in ſupporting that- 


euſtom, is plainly unjuſtifiable and unwarrantable: 2%, it was denied, that 
when a ſuſpenſion called for comes to the hands of the advocate calling for 
the ſame (Which he alledged was the preſent caſe), that ever there was a 
ſecond proteſtation put up again, calling tor the ſame ſuſpenſion; for, if 


that were allowed, it were impoſſible the moſt vigilant could he ſafe, but 


many times might be 0-er-reached, and it would open a door. to ſuch 

frauds as could not well be prevented; fines, if a:charger be allowed to 
| = 
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1. 3 ] 
put up two proteſtations, he might as well pretend to put up an hundred, 
which, conſidering the expence, would be moſt oppreſſive. 
The Lords found the defender guilty of no contempt of their Lord- 
* thips authority, but modified L. 100 Scots for the complainers da- 


mages and expences.” 
This was adhered to upon a reclaiming petition. 


AR. A Menzic. ., Alt. Ro. Dundaſ+. Roberton Clerk. 


No. XIII. Eo DIE. 
ELIZABETH YOUNG and her Huſband, 
Asgainſt 
The EARL of BUTE. 


1 purſuer's grandfather being creditor to Stewart of Kilkattan, he 
aſſigns the debt in truſt to the deceaſed Kelburn upon his back- 
bond; and accordingly, he did adjudge, in anno 1681, for the accumu- 
late ſum of L. 13,300 Scots; and, after his deceaſe, the Earl of Glaſgow, 
his ſon, corroborates the bonds, but thereafter conſents to a diſpoſition 
of the lands of Kilkattan, made by the laird thereof, in favour of the 
Earl of Bute ; whereupon the purſuer, as having right from her grand- 
father, did inſiſt againſt the Earl of Glaſgow, in "relpeRt he contravened 
the obligements in his ſaid backbond ; and in this procels a diligence 
being granted againſt the Earl of Bute for exhibiting the ſaid diſpoſition, 
and the firſt diligence being returned, and the ſecond granted, this being 
in effect a caption, which could not be put in execution againſt the Earl 
of Bute, being a peer, a petition 1s given in for the purſuer, craving that 
the Lords would adhibit a remedy, and founding on a late practice a- 
gainſt the Earl of Kincardine, where the Lords aſſigned a certain day to 
exhibit the writs called for, under a penalty equal to the damage that the 
purſuers incur through the failure in exhibiting ; and, * being no 
anſwer to the petition, | 
: The Lords grant diligence to the petitioner to cite the Earl to com- - 
pear within three weeks, or thereby, to exhibit the writs called 
for, under the penalty of L. 50 Sterling; but prejudice of the pe- 

* tioner's claim of further damages, as accords of the law.“ 


Act. Fobn Durd. fo. Alt. Dun. Forbes. Clerk ut ſupra. 


* No. XLIV. 
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No. XLIV. 5 December 27. 1716. 
EUPHAN MINT OSE. 
Angainſt 
M*INTOSH of Abberarder. 


AUCHLANE MINTOSH of Abberarder, father to the ſaid Eu- 
phan, by contract of marriage with her mother, his ſecond wife, 
oblges himſelf to ſecure the children of that marriage in 6000 merks : | 
Three of the children ſurvived the father, but two died thereafter under 14 
pupillarity, without being ſerved heirs of proviſion; ſo that Euphan 
now being the only child of the marriage, ſerves herſelf heir of proviſion 
to her father, and intents proceſs againſt William M*Intoſh of Abberar- | id 
der, her father's heir of the firſt marriage, for the whole 6000 merks; 14 
in which proceſs, among other points, this came to be diſcuſſed, viz. 1 
Whether ſhe, as heir of proviſion to her father, had right to the whole —_ 
ſum provided, without ſerving heir to the other two children, or only 
to a third part thereof ? 5 | 
And here it was alledged for the purſuer : That the obligement being | 
to provide the above ſum to the children of the marriage, theſe child- 
ren were thereby heirs of proviſion to their father; and there could be 1 
no action ſuſtained at their inſtance upon the ſaid contract, until they c 1 
were cognoſced children of the marriage, and heirs of proviſion with their | 
father ; and therefore any of them who died without a ſervice, could nor 
certainly tranſmit their right to the ſaid ſervice to their heirs ; for,.in all 
caſes where proviſions are made to the children of a marriage, that ne- 
ceflarily implies a mutual ſubſtitution in caſe of the deceaſe of any of 0 
theſe children, and has the ſame effect, as to the titles that are neceſſary jk | 
for eſtabliſhing a right to the ſum, as if the father had taken bond ta 4 1 
himſelf and either of thoſe children, with a ſubſtitution of the reſt; in Wl 
which caſe, if the child who was firſt inſtitute had died without ſervice, 
the other ſubſtitutes would have followed in the ſucceſſion ; but not by 
a ſervice as heir to the child, but as heirs of proviſion to the father, who 
was the laſt perſon who had right to the bond ; and it would be of no 
effect to ſerve heir to theſe children, ſince they never had a title in their 
perſons by being cognoſced heirs of provikon and children of the mar- 
riage ; and now that they were dead, no ſuch title could be made up; 
and therefore, ſince, in any event, the children of the marriage, one or 
more, muſt have right to the whole 6000 merks provided in the contract, 
and the purſuer being now the ſole ſurviving child of the marriage, and 
ſerved heir of proviſion to her father in that ſum, ſhe undoubteuly had 
a ſufficient title in her perſon to inſiſt for implementing the contract. 
| Anſwered for the defender: That the contract obliged the father only 
to provide 6000 merks to the children of the marriage, by which every 
child ſurviving the father became co momento creditor that his father 
expired, and had undoubted right to demand and receive implement of 


the 


l 60 ] 
the contract; and if actual payment had been made, or ſecurity given by the 
heir of line to any of the children, it was certain that no other child 
of that marriage could free the heir of line to pay over again, though 
the child paid or ſecured had died without ſervice, and that no action 
would have ariſen from the contract to the heirs of the child deceaſing, 
but only from the ſecurity given him by the heir of line; ſo that the ſe- 
veral children, by their ſurvivance, obtaining a jus quagſitum to the 
ſums in the contract, the ſaid contract could afford no action to the pur- 
fuer, | 55 
* The Lords found, That the purſuer being the only child on life of 

the ſecond marriage, and the other children deceaſing not ha- 

* ving been ſerved heirs of that marriage, ſhe had thereby the ſole 

' Tight and title to purſue for implement of the proviſion in the. 
contract.“ 72 55 


KR 


Ad. Patrick Grant. Alt. Dun. Forbes. M*Kenzic Clerk. 


No. XLV.. | January 1. 1712. 
BRUGH of TINMOUTH,. 
Againſt 
ALEXANDER GRAY.. 


IR David Thoirs having diſponed ſome lands in Leith in truſt to 
Sir Robert Forbes; and he, with conſent of Sir David, having ſold 
to Alexander Gray part of the ſaid lands, Mr Brugh, one of. Sir Da- 
vid's creditors, denounces and regiſtrates him at the horn; and, after his 
deceaſe in the Abbey, conſtitutes the debt againſt his heirs, and thereup- 
on leads adjudication of the ſaid lands, and of Sir Robert's back-hond, 
and charges the ſuperior : But, coming to inſiſt for maills and duties, 
Gray compears, and craves preference upon his ſaid diſpoſition, which 
was granted, after Brugh's diligence by horning ; but, prior to his adju- 
dication, the queſtion was, Whether a voluntary diſpoſition for a price 
paid, and not fer an anterior debt, fell under the acts 21 and 96? 

It was a/ledged for David Brugh: 1, As to the act 1621, that that law, 
in the latter clauſe thereof founded, ſeemed to have a particular regard to 
the diligence of creditors, deeming all alienations made in prejudice there- 
of fraudulent, without diſtinction; and therefore reducible only to the ex- 
tent of the debts for which the creditors prior diligence was deduced ;. 
and that there was a great difference betwixt that clauſe and the. former 
one of the ſame ; for by the former, deeds are only to be reduced where 
the fraud of the receiver concurs ; whereas, in the latter, all deeds, with- 
out diſtinction, are declared reducible upon the ſingle ground of their 
being prejudicial to prior lawful diligence. | 

249, Though rhe firft clauſe of that Jaw provides in favour of bong A- 
de purchaſers from the interpofed perton, yet, in the latter elauſe, no ſuch 
| | Pro- 
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proviſion 1s repeated ; and therefore conveyances made by dyvours in 
prejudice of creditors, are affectable with the dyvours debts, tho paſ- 
ling bona fide through many hands, which is the opinion of Sir George 
Mackenzie in his treatiſe on the ſaid clauſe : But this clauſe, ſays he, 
annuls not theſe deeds upon any perſonal account, but becauſe they are 
contrary to diligence done by a lawful creditor; beſides, that if a purchaſer 
bona fide from a co-creditor, preferred contrary to the meaning of the act 
ſhould be burdened with the prior diligence of another creditor, it were 
ridiculous to ſuppoſe, that a purchaſer from the dyvour himſelf ſhould 
not be liable to the prior diligence of a creditor, merely becauſe that pur- 
chaſer was not a creditor, | 
ztio, Though it is true that the law, in this clauſe, kad more particu- 


larly in its view altenations made in favours of co-creditors, as being the 


moſt common caſe ; yet it has left the diſpoſitive words general and com- 
prehenfive touching (all rights made to any perſon) which are the very 
words made ule of; and the fraud would be much greater if the dyvour 
were allowed to ſell lands in prejudice of creditors diligence, than if he 
were allowed only to prefer one creditor to another; ſince, in the laſt 
caſe, the extinguiſhing one creditor's debt would leave the remaining ſub- 


ject affectable by others. | 
Anſwered for Gray: Imo, That the act 1621 plainly concerned either 


gratuitous deeds in favours of conjunct perſons, or rights granted in ſe- - 


curity or payment of prior creditors, in prejudice of the inchoate dili- 
cence of competing co-creditors ; but there is nothing in that law which 
precludes purchaſing for a price paid, even from debtors under diligence 
by horning, which the purchaſer is not-concerned to notice or inquire af- 
ter. 2do, The law is thus clearly explained by the Lord Stair, Inſt. tit. 
| Repar. ſect. 15. when ſpeaking of the laſt clauſe of the act 1621: Nei- 
ther, ſays he, will this clauſe of the ſtatute annul diſpoſitions made to 
buyers for a juſt price paid, where the price was not an anterior debt due 
to the buyer; and ſo alſo expreſsly decided, 8th February 1681, Nielſon 
againſt Roſs ; and allo inferred from the deciſion, 25th January 1681, 
Bathgate againſt Bowden, where the iaterlocutor is, The Lords found 


the reaſon of reduction relevant, that after horning uſed by Bathgate 


againſt the common debtor, the diſpoſition was made by him to Bowden, 
not for a price paid by way of commerce, but for ſatisfying a prior debt 
due to Bowden ; ergo, if it had been for a price paid by way of com- 
merce, it would not have been reduced; neither, in the preſent caſe, does 
the horning uſed ſignify any thing, that being no proper diligence to in- 


terrupt diſpoſal by ſale, which only can be done by inhibition. Za/tly, 


As the above deciſions are in terminis, ſo has it never as yet been o- 
therways found. ; 
Replied for Brugh: That the reaſon why no deciſions have occurred 
in the matter may be, that purchaſers have been cautious how they 
bought from bankrupts, ſeeing the law is ſo clear againſt them: yet one 
there is, 23d February 1709, Hamilton againſt Sir James Campbell, 
where the voluntary aſſignation of this ſame Sir David Thoirs is redu- 
ced upon the act 1621. Mw 
Duplied for Gray: That the deciſion did not meet; for there both 
parties were creditors to Sir David, and the aſſignation was for no price 
8 inſtantly 
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inſtantly paid by Hamilton, but for payment of a prior debt, and ſo 
fell under the laſt clauſe of the act of parliament. 

As to the act 1696, it was alledged for Gray, That it was plain, by 
the terms thereof, that it only concerned creditors. 

Anſwered for Brugh : That he did not concern himſelf with the im- 
port of that particular clauſe in the act 1696, touching deeds done ſixty 
days before bankruptcy, but that he founded on the general ſcope of the 
act to prevent ſuch fraudulent alienations, and efpecially on the firſt 
clauſe thereof, which provides, that an inſolvent debtor abſconding, im- 
priſoned, &c. ſhall be repute nottour bankrupt from the time of his im- 
priſonment, &c.; and therefore no deed done by him can ſubſiſt in pre- 
judice of his creditors; and this concluſion is more founded on the com- 
mon principles of law and reaſon, than on this act, which ſeems to have 
taken that point for granted. 

* The Lords preferred Alexander Gray, as having purchaſed bong fide 

for a juſt price, and not for ſatisfaction or tecurity of former debts.” 


Act. B:ſewall. Alt. Dun. Forbes. M Kenzie Clerc. 


No. XLVI. - 8 171 75 

| © MAXWELL of Caill, 
Againſt: 

MLELLAN of Barklay. . 

E caſe betwixt theſe parties having been already ſtated, as decided | 


the 13th December laſt, the complainer now repreſents a new 
point in fact, viz. That Barklay having put the decreet of removing to 


execution, and ejected him, and having ſome months thereafter been 


repoſed by the Lords authority, Barklay, in the interval, and during his 
own unwarrantable poſſeſſion, grazes on the lands a great number of 
cattle, whereby he was a _ and the complainer a loſer, as wanting 
the graſs for his own cattle. 

* The Lords-remitted to an Ordinary to take trial how far the defen- 
der was a gainer, by taking poſſeſſion of, or grazing cattle on the 
lands in controverſy; and, in caſe it were found that he was there- 
by /ucratus, they granted power to the ſaid Ordinary to modify 
further damages and expences, effeiring to the defender's gain 
and the complainer's loſs by want. of poſſeſſion.” 


Ad. Alex. Menzies. Alt. Rob. Dundaſi, Riberton Clerk. 


No. XLVII. 


L 63 1 
No. XLVIL | | January 8. 1717. 
WILSON of Backie, 
Againſt 
Alr JOAN 4 R NOT. 


HERE 8 a declarator of truſt raiſed at the inſtance of the ſaid 


purſuer againſt Mr Arnot, as having diſponed his eſtate to him, 
without a back-bond, or any onerous cauſe, but only for relieving the 


eſtate of ſome incumbrances, which Arnot was to tranſact to the beſt 


advantage: Among other points in this proceſs for expiſcating the truſt, 
the Lords ordained the defender to give in a condeſcendence of the res 


geſta and onerous cauſe of the diſpoſition, and how the ſame was per- 
farmed: The defender accordingly gives in his condeſcendence, upon 


which the purſuer raiſes the reduction upon fraud, and repeats the ſame 
in this proceſs; and the defender's production, mentioned in his conde- 
ſcendence, being only decreets of adjudication and the like, the purſuer 
inſiſted that the grounds and warrants thereof ſhould be produced. 
Anſabered for the defender: That he had produced ſufficient to inſtruct 
his condeſcendence, and to redargue the facts as advanced by the pur- 
ſuer, ſo as to exclude that declarator of truſt, which is the preſent pro- 
ceſs; and all the grounds of the ſaid decreet being narrated therein, ſo 
far as to diſcover the nature as well as the extent of them, UTE was no 
neceſſity for any further production: Nevertheleſs, 
2 The Lords ordained the defender to exhibit and produce upon ae 
in the clerk's hands, the whole writs mentioned in his conde- 
ſcendence, and to which he had right, with the grounds and in- 


ſtructions thereof, which he has, or had in his hands, at the time 


© of the commencement of this proceſs, and ſince. 
Act. Robert Dundaſs. Alt. Grahame et M* Kenzie. Roberton Clerk. 


. 


No. XLVIII. | January 17. 1717. 
ABER CR 0 MBIE of Glaſshaugh, 
Againſt 
 CGRAHAME of Buchlyvie. 


RAHAME. af Buchlyvie being convened by 8 of Glaſs- 
8 haugh, upon this ſpecial paſſive title, that the defender's father, 
who contracted the debt, had made reſignation of his eſtate in favours 
of the defender his ſon, whereon the ſon was infeft, ain reſerved full 

3H power 
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power and faculty, notwithſtanding the ſon's right of fee, to ſell and 
diſpone the lands, contract debts, and grant real ſecurities, &c.; and 
upon which infeftment the defender did, upon the demiſe of his fa- 
ther, enter into the poſſeſſion of the ſaid eſtate; and therefore the pur- 
ſuer cont ended that he ſhould be liable for his debt in ſolidum, for theſe 
reaſons: 

Imo, That the deference belongs t to our law above all others, in that 
the utmoſt care and provifion is therein made for the ſecurity of credi- 
tors againſt the devices and frauds of debtors and their apparent heirs, 
and to obſtruct apparent heirs their enjoying their predeceflor's eſtates, 
without paying their debts; and ſeveral ſeparate and diſtin paſſive titles 
are with us introduced, which are not known in any foreign country. 

2d, That an heir in general is either liable upon ai ſervice, or by an 
immixtion with the rents of his predeceſſor's eſtate, without regard to 
the extent thereof; and this from the rule in the common law, Quod: 
Hacres git eadem- perſona cum defuncto. 

tio, If a debtor ſhould diſpone to his apparent heir a branch of his 
eſtate to become effectual in the granter's lifetime, though there did re- 
main with the granter an eſtate never ſo extenſive, yet the receiver 
would. be liable for the granter's debts contracted prior to the date of the 
diſpoſition and infeftment; and whether the heir ſucceed: by a convey- 
ance, or ab iutgſtato, law makes no diſtinction, but he is ſtill liable, nor is 
the repreſentation reſtricted ad valorem ; and though the paſſive title of 
ſucceſſor Atulo lucrative is. the moſt reſtricted: of any, yet that reſtriction 
only takes place when the diſpoſition: takes effect by infeftment and 
poſſeſſion thereon during the life of the granter; but that the diſpoſi- 
tion ſhall be made to an apparent heir, which only takes effect after the 
granter's.deceaſe, the ſame; would involve the apparent heir to whom 
the right is granted, (if he: ſhall make uſe: thereof) in an univerſal re- 
preſentation ;. and in this caſe. Craig thus gives his opmion: Si quis 
ſueceſſioni proximus infeofamentum acceperit; per reſignationem cjus 

qui ſuccedere debet; et terras poſt mortem defuncti, quarum uſus fruc- 
_ *rus reſervatus erat, poſſederit, habetur pro haerede, et erit haereditariis 

actionibus obnoxius. Dixi, Si poſſederit; nam reſignatio et ſubſecuta 
ſaſina eo inſeiente et ignorante fieri poſſunt. And this is plainly the 
preſent caſe, ſince here there was truly a praeceptio hacreditatis, 

4%, Here the defender had by the infeftment only a nominal fee, 
the eftenal right thereof (as appears by the above clauſe) remaining 
with the father, and the effect of the diſpoſition ſuperſeded till the fa- 
ther's deceale, 

5/0, It were abſurd in our law, if an heir's ſervice in a ſpecial ſubject of 
the ſmalleſt value, or an heir's intromitting with the ſmalleſt part of the 
rent of his father's eſtate, ſhould be made obnoxious tothe whole cre- 
ditors of the defunct without limitation; and yet that an apparent heir, 
who, upon the deceaſe of his father, by a voluntary deed of the ſaid fa- 
ther, {ſfould ſueceed to · an abſolute fee, which, while his father lived, was 
of no value or import in his perſon, that he ſhould be liable zz valorem. 

Anſwered for the defender, to the #7: That here there can be no 
fraud, nor intention of fraud, to difappoiat creditors, where the debtor 


had conveyed his eſtate to his fon ; but at the ſame time took care that 
the 
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the eſtate ſhould be liable, not only to all the debts wherewith he ſhould 
burden it, but that the ſon ſhould be perſonally liable in valorem. 

To the ſecond, anſwered : That the defender was not heir, nor had 
an animus of immixtion ſo as to behave, by his intromiſſion being a ſingu- 
lar title conſtitute and made public by a charter and ſeiſine two years 
before contracting of the debt in queſtion ; ſo that, if there had been 
no reſerved faculty, the creditor could have had no acceſs, either againſt 
the defender's perſon or his eftate, the father by the conſtitution of the 
right being but a naked liferenter. 

To the third, anſwered : That this is a plain confirmation of what the 
defender pleads, i. e. that he ought not to be liable for the debts con- 
tracted after, which 1s the caſe of the authority cited from Craig, and 
of our paſſive title of preception and ſucceſſor titulo lucrativo, &c. 

To the fourth, anſwered : That it was certainly true, that the father, 
by his deed, might evacuate the ſon's fee; but if by his deed: he had 
diſponed the eſtate to a third party, it can never be ſaid that the ſon, 
by being once in the fee, would be liable to all his father's debts; for 
this fee being qualified, the purſuer can have no other acceſs to it than 
in the terins of the quality, in which terms the ſon poſſeſſed, and no 
otherways. | | 

To the ſſib, anſwered : That it were ſufficient to anſwer in the terms 
of a known rule in law, non omnium quae a majoribus confiituta ſunt ratio 
reddi potgſt; but indeed the reaſon of the difference is, that the animus 
of: being heir is directly by the ſervice, and preſumed by the immixtion, 
but excluded by poſſeſſing on a ſingular title; and though by the law, 
where a perſon is once heir, the conſequences are as extenſive againſt 
him as can be imagined, yet no man is bound to be heir univerſally 
againſt his intention. | | BEEN | 

The Lords found the defender liable in valorem of the ſubject con- 

veyed by the diſpoſition and refignation whereupon the charter 
* proceeded.” | | 
Adhered to after a reclaiming petition. 


AR. Hay, Alt. Grahame, M* Kenzze Clerk. 


No. Mx ö January 23. 1717. 
EUPHAM MINT OS N, 
Againſt 3 
| M<INTOSH of Aberarder. 


IHE cauſe betwixt theſe parties is ſtated in a deciſion that paſſed, 
touching one point in this cauſe, the 27th December laſt, which 

will be found in this ſeſſion's collections. The queſtion now betwixtthem 
turned upon this article, viz. Whether a proviſion of a ſum being made 
to children of a marriage, theſe children acquire and tranſmit their right 
by ſurviving the term, 7/0 jure, 1. 4 the neceſſity of a ſervice, or if 
| Z H 2 | a 
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a ſervice is neceſſary! ? And it was argued for Aberarder, That ſuch chit- 


dren have right to thoſe ſums without a fervice: 

Imo, From the nature of the right by which they are intitled to the 
ſums, not at all per modum ſucceſſionis, but merely by an obligation in 
diem certum ; which obligation may happen to fall due n the life 
of the granter, in which caſe no ſervice was poſſible. 

Anſwered for the purſuer : That this has hon over-ruled by the "Rr 
hat oe in the caſe betwixt Hay and the Earl of Tweedale, 2 1ſt July 

oh where their Lordſhips found, That in all obligations in favours 

eirs of a marriage, except as to thoſe to be 8 during the fa- 
cher s lifetime, ſervices are requiſite. 
Replied for the defender: Imo, That the queſtion there was concern- 
ing the heir of proviſion his title! in a proceſs where the Lords actually 
found proceſs, the purſuer ſerving cum proceſſu; and that additional clauſe 
in the interlocutor is only a declaration, that the Lords, in proceſſes at 
the inſtance of heirs of proviſion, would find ſervices neceſſary before ex- 
tracting, leſt heirs ſubftitute ſhould give defenders further trouble. 296, 
That the deciſion expreſsly regarded heirs of proviſion, and not children 
of a marriage. 3/0, That the deciſion expreſsly concerned: the caſe of a 
proviſion in general in favour of heirs of a ſecond marriage, to which 
the heirs of proviſion could never have had acceſs. till after his father's 
deceale ; and conſequently the father (as in all ether cauſes of the. like 
indefinite nature) is conſtructed fiar, and therefore a ſervice- requiſite; 
which is quite otherwiſe in the preſent caſe ; which diſtinction is net 
ther imaginary nor groundlefs, but well. founded on our practics, as 
is obſerved by Gilmore, Deciſ. 154. July 1665. | 

0 The. Lords found, That by the clauſe in the contract of marriage, 
© the ſum contained therein is payable to the children ſurviving 

_ * the term of payment, not as heirs of the marriage, but as credi- 

* tors; and that therefore the purſuer had a direct action for her 
* own ſhare of the 6000 merks. 


Act. Patrick. Grant. Alt. Grahame et Dun. Forbes. AM. Kenaie Clerk. 


EODEM DTITE.. 
Inter coſdem. 


THE father, in the foreſaid caſe, having, in purſuance of the contract 
of marriage, ent out the 6000 merks, and taken bond for the ſame, 

yable to himſelf in liferent, and the children of the ſaid marriage in 
fee; but the ſame having, after the ſaid father's deceaſe, been evicted by 
. his creditors, this queſtion yet remained, Whether, in this caſe, the a- 
bove clauſe of proviſion in the contract was at all implemented by the 
providing and laying: out of the fuins as aforeſaid in che terms of the 
contract, though no part of theſe ſums came to the childrens hands ? 

It was contended for the defender, That the contract was thereby fully 
implemented; becauſe, that though oe N -dged that thefe runes 
| were 
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were, after the father's death, evicted by his creditors, and recovered 


out of the hands of his debtors, which muſt ſubje& the defender, as heir 
to his father, to make theſe proviſions forthcoming to the children, in as 
far as they were duly and lawfully evicted by his predeceſſor's creditors ; 
yet ſtill he contended, that the contract having been once fairly imple- 
mented by theſe bonds, the purſuer could have no ground of action a- 
gainſt him, except to warrant the ſaid bonds from any eviction by his 


own or his predeceſſor's deed ; ſince the obligation in the contract of 


marriage was only to provide and lay out upon good ſecurity the ſum 


of 6000 merks for the children, with a declaration, that, if that ſum is 
once provided and ſecured, the father's other eſtate ſhall not be liable to 
the children for their proviſion ; wherefore, the defender inſtructing 
that the 6000 merks was provided and ſecured to the children of the 


marriage, theſe children could not poſſibly have any action againſt him, 
but upon replication, that the proviſions were evacuated by his own or 


his predeceſſor's deed. 


 Anfwered for the purſuer : That contracts of marriage are certainly 
uberrimae fidei, and muſt be interpreted conform to the meaning and de- 


ſign of parties, whatever be the preciſe words of the contract; and there- 


fore nothing can be pleaded as an implement of it, but that whereby it 
is implemented cum ectu: Thus, though theſe bonds be taken in the 


preciſe terms of the contract, it might indeed be alledged that the ob- 
ligement was once implemented; yet, if thereafter the ſums contained 
in theſe bonds were uplifted by the. father himſelf or bis creditors, be- 
fore or after his death, whereby that implement would become eluſory, 
the contract muft be looked upon as if it had never been implemented; 
becauſe not implemented cum &fe2u, although there was no obligement 
in the contract, how oft theſe: fums were uplifted, to re-employ them 
in the ſame terms. Now, it cannot be controverted, that, if theſe 
ſums had been uplifted by the father himſelf, and not re- employed in 
name of the children, that in that caſe the contract could not have been 
looked on as implemented, though the bond had been firſt taken in the 
preciſe terms of the contract: And yet the defender's argument for its 
being implemented in the preſent cafe, and that he can only be liable 
by a procefs upon the eviction, does equally hold in the other; for there 
it might likewiſe. be, w/{rdged, that the lather having taken bond in the 
terms of the contract, it was therehy wholly implemented; there being 
no obligement. to re-employ, and. could not aitcrwards become unim- 
lemented by any event whatſoever : And that therefore he could only 
be liable by a procefs upon the eviction, but not upon the contract, 
which was implemented. But the plain anfwer in hoch caſes is, that con- 
tracts of marriage muſt be implemented cum ęectu: And the ſums be- 
ing uplifred by the father or his creditors, puts it in the fame caſe as 
if the bonds had never been taken. 55 
The Lords found, That the ſums in the bond taken payable to tlie 
father in liferent, and to the children of the marriage in fee, ha- 
© ving been evicted for the father's debt, can be no implement of 
© the provifion to the children in the laid contract.“ 


Procurators and Clerk ut pra. 


No. I. 
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:No L. | 5 January 24.171 7. 


Mr FOHN HENDERSON of Braidholm, 
Againſt 
FANET WILSON, and Colonel LAWSON her Huſband. 


ILLIAM WILSON of Holmſhaw having contracted a debt from 
the ſaid Mr John Henderſon, thereafter diſpones his eſtate to 


- Francis his ſon: The ſon dies before the father, and, after the deceaſc 


of both, Mr John Henderſon inſiſts againſt Janet Wilſon, ſiſter to the 


ſaid Francis, as repreſenting him on ſome one or other of the paſſive ti- 


tles, and founded himſelf on theſe grounds, viz. 
Imo, That the ſaid Francis Wilſon having accepted a diſpoſition from 


his father of his lands, he became thereby liable for all debts due by his 
father preceding the date thereof, as fully as if he had been ferved 
heir to him. 


2d, That the diſpoſition granted by the father, and accepted by the 
fon, was a right that deſcended to the ſon's heirs and ſucceſſors. _ 

- 3tio, That the ſon's heirs repreſenting him on any of the paſlive titles, 
makes them liable for the ſon's debts; and therefore, in the preſent caſe, 
though the ſiſter be not ſerved heir to her brother in ſpecial, yet, if ſhe 
have behaved, &c. ſhe muſt be liable for her brother's whole debts; nor 
can an unwarrantable intromiſſion be reſtricted ad valorem, ſeeing in law 
they are the ſame perſons with him, and ſo ſhould be as far liable as he 
was; nay, there is more reaſon to ſay ſo here than in the caſe of actual 
entry ; for, when a perſon enters heir in ſpecial, here there appears no 
deſign of fraud to conceal their title from the creditors ; but, in caſe of 
behaviour, there ſeems to be a latency and work of darkneſs there to 
enjoy the profits, and, as much as can be, conceal the ſame from cre- 
ditors. 

Anſwered for the defender : Imo, That the paſhve titles, in fo far as 
they are penal, do not affect the heir, who is only liable in valorem, 
when the paſſive title is not eſtabliſhed in his predeceſſor's lifetime, which 


is founded upon the nature of all penal actions, which are extinguiſhed 


by the death of the delinquent. 
2do, Francis himſelf, if he had been purſued when his father and he 
were alive together, could not have been liable in more than the value of 
the ſubject diſponed; for the acquiring a right by an heir before the death 
of his predeceſſor, 1 is not a paſhve title to make the apparent heir liable 
in his predeceſſor's lifetime univerſally, though a creditor be found in 
the act of Parliament 1621 to reduce it; but the vitioſity and paſſive 
title is founded on this, that an apparent heir ptetends to bruik his pre- 
deceſlor's eſtate after his death, by virtue of a diſpoſition made by the 
predeceſſor to him; for our law has not prohibited all commerce betwixt 
fathers and their children, nor made it penal, only when ſuch diſpoſi- 
| tions 
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dions after a father's death are made uſe of by the ſon, or any other heir 


than the law has introduced; bur, ſince Francis predeceaſed, the paſſive 


title of ſucceflor titulo lucrativo, &c. could not be applied to this caſe ;_ 
nor could his heir or ſucceſſor, who found that he was veſted in the right. 


of the ſaid lands, be further liable than for the value. 
The Lords found the defender being ſerved heir in ſpecial to her 


brother in the ſubject diſponed to him by the father, relevant to 
make her liable for the debts of the father contracted before the 


© diſpoſition, &c. præceptione hereditatis of the father: But found, 
FThat no other repreſentation: of her brother could be relevant to 


make her liable, excepting intromiſſion with the rents of the lands 
diſponed; and that ſuch intromiſſion could make her liable only 
in valorem, ſhe not being ſpecially ſerved.“ This interlocutor was 


reclaimed againſt, and adhered to. 
Ad. Ia. Alt. Binuing., M. Kenzie.Clerk. 
No. LI. | Jnnuary 29. 1717. 
JAMES ARJH UR Skipper, 


Againſt 
DUNCAN OLDC@CORYMN Merchant. 


theſkipper was obliged, for getting her ſaved, to payagreatſum, which he 


borrowed from Oldcorn factor in Holland, to whom the goods were 


conſigned, and drew-a bill for the ſame upon Oldcorn: This he refuſed 


to accept till the ſkipper and he ſhould count, that it might be known 
what proportion of this great average belonged to him to pay, and the 
hip ſhould bear. Accordingly, the fame was adjuſted betwixt him and 


the ſkipper after his return, and bill drawn on the owners by the ſkip- 
per for the ſhip's part, which they paid; but Oldcorn then alledging, that 
(as to the cargo's part of the average) the goods, though ſhipped by 
him, belonged to: Mr Blair merchant in Edinburgh, upon whom the 
Kipper ought likewiſe to draw for the proportional part; the ſkip- 


per accordingly drew upon Blair payable to Oldcorn; but Blair ref uſing 


to. accept, Oldcorn returns upon the drawer, who ſuſpends, on this rea- 


ſon, That; tho' the bill did bear value received, yet the true cauſe of grant- 


ing it was for Mr Oldcorn's relief of the ſkipper's Dutch bills, which he 
drew for paying the ſalvage pro ſanio; and that the charger was debtor 


hinfelf in that ſum, as the proportional ſalvage of the cargo paid our 


by 


UNCAN OLDCORN having entered into a charter- party with James 
Arthur ſkipper, whereby James was to perform a voyage from thence 
to Rotterdam, and to take in ſuch goods as the fraughter pleaſed, and 
to return with another loading to Alloa, and both at a certain freight, 
payable within 24 hours after livering at the reſpective ports, and with all 
average and other dues uſed and wont. The ſhip being ſtranded in a ſtorm, 
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by the ſkipper in Holland ; and therefore, this being a liquid debt, in- 


ſtantly inſtructed, and the charger being both poſleſſor of the bill and 
merch: unt-fraughter, loader of the goods, he by law 1s liable in that 
fum ; tor, though ſometimes compenſation be not good on a debt of the 
indorſer 8, yet it is always good upon a debt of the poſſeſſor's. 
Ayſivered for the char ger: That, though he was fraughter, yet the 


{aid Mr Blair was proprietor of the goods, and by the bills of loading 


the goods were to be delivered at Rotterdam to him or Kis order, (he 
paying freight and average conform to the cuſtom of ſea); and ſeeing 


the {kipper had delivered out the goods to Mr Blair's order at Rotter- 


dam, ibi imputet, who might and ought to have a1 them till he 
was paid. 


. Replied for the ſuſpender : That the bill of loading 12 chat the 
goods were all ſhipped by the charger, and by his order to be delivered 
to Mr Blair or his order at Rotterdam; and that the clauſe in the bill 
of loading (he or they paying freight and average) was but an addi- 
tional ſecurity to the ſhipmaſter for the ſame, but did not innovate or 
annul the charter- party; neither was it the practice (and it will be de- 
ſtructive to trade if it were always ſo) to the maſter to plead the right 
of hypothems, and not return the goods till paid, when he 1 is ſufficient- 


ly ſecured by charter-party. 
The Lords found, That the — could not have recourſe againſt 


* the drawer of the bill charged on.“ 


Act. Abercromby. Alt. Jo. Ogilvie. | Roberton Clerk. 


No. LII. | January 31.1 717. 
AGNES CUMMING and her Father, 
5 Againſt 
ALEXANDER DUNCAN her Huſband. 


5 ſaid Alexander Duncan having entered into a minute of con- 


tract with Winton of Strathmartine, whereby the eſtate was to 
be diſponed to Duncan, and he to pay the ſums due to creditors, and the 


reverſion to Wintown, Mr Duncan thereafter inarries the ſaid Agnes 
Cumming, daughter to John Cumming merchant in Edinburgh, and by 
the contract of marriage was to infeft her in a ſuitable jointure, and was 
to give 8000 merks of tocher; but, after ſome years co-habitation, and 


children procreated, .they ſeparated, and ſhe returned to her father's 


houſe; and the eſtate of Strathmartine being carried away by creditors, 
Duncan aſſigns the tocher to ſome of his own creditors, who having 
charged Mr Cumming for payment, he raiſed ſuſpenſion and ſummons 
of multiple-poinding, and alias ſammons of reduction of the contract 
with reſpect to the payment of the 8000 merks ; and concluding, that 
the ſame {ſhould be declared — by Mr Cumming for an aliment to 


his 


(BEL : 


his daughter during the ſubſiſtance of the marriage, and, in caſe of her 


ſurvivance, for her liferent-uſe, and the fee to the children, &c. in ex- 


cluſion of Mr Duncan the huſband, and his creditors. 

In this proceſs, there was no compearance for Duncan ; and there- 
fore the deciſion in this caſe was upon ſuppoſition, | 

Imo, That there was an egregious fraud committed by Duncan in 
inducing Cumming to give his daughter to him in marriage, by coun- 
terfeiting his circumſtances to be very good, though he was a man of 
no fortune. | | . 

240, That here there was a cauſa data cauſa non ſecuta. 

3710, That Duncan had grievouſly maltreated his wife. Theſe three 
then being taken tor granted, and ſuppoſed true in fact, it was alledged 
for Cumming, that the contract ought to be reduced. 

And as to the firſt of theſe grounds, alledged, imo, Though all mu- 
tual contracts imply a conditional conſent, if the circumſtances be as 
they are repreſented on the other fide; therefore, when it appears 
otherways, the conſent muſt be held as not interponed. 

240, In poenam of the fraudulent party, and to diſcourage ſuch practi- 
ces, law makes ſuch deeds as are entered into by fraud ineffectual to him 
by whom the fraud was acted : And thus, by the common law in the 
caſe of ſociety, (which has ſome affinity to contracts of marriage), ſocie- 
* tas, 11 dolo malo aut fraudandi cauſa coita fit, ipſo jure nullius momen- 
ti eſt; quia fides bona contraria eſt fraudi et dolo.' J. 3. V pro Soc. 

And even in the caſe of giving tocher, Si in dote danda circumventus 
© ſit alteruter, etiam majori annis 25, annis ſuccurrendum eſt; quia bono 
© et aequo non conveniunt, aut lucrari aliquem cum damno alterius, aut 
damnum ſentire per alterius lucrum ;' J. 6. F. 2. F de Por. Dat. And 
though by that law every fraud affords not ground for ſuch a reduc- 
tion, yet certainly the matter 1s arbitrio judicis: And as to that, the di- 
ſtinction laid down in the title . de ailitio Edifto, is very applicable 
to the preſent caſe; Si quid tale, ſays the Roman praetor, fuerit vitii 


ſive morbi quod uſum miniſteriumque hominis impediat, id dabit 


redhibitioni locum, dummodo meminerimus non utique quodlibet 


* quam leviſſimum efficere ut vitioſus habeatur; and then enumerates 
ſeveral defects that would give ground for the action grant: minoris, but 
not for the ao redbibitoria; now, in the preſent eaſe, dol/us dedit cau- 


ſam contractui bonae fidei; and therefore it is null, at leaſt reducible, 

It was contended alſo, That the ſecond reaſon of reduction was rele- 
vant ; becauſe the proviſions in this contract being mutual, when it 
appears that the one party is in no condition to perform his part, it is 
molt reaſonable that the other ſhould be free of the obligation. 

As to the third reaſon alledged, That though this be not the ordi- 
nary remedy in law, that being by aliment, yet wives cannot be ſaid 
to be excluded even from this, ſince the ſame rule which intitles them 
in ſuch a caſe to a ſeparate aliment, gives them alſo right to ſeek back 
their own from a huſband injurious to them: Thus Sande, in his De- 
cif. Friſ. lib. 3. tit. 6. d. 1. lays it down as a maxim, o, faevitiam viri 
mulieri divertenti dos eſt reſtiluenda. „ | 

And though it might be -4je#ecd againſt all theſe grounds of reduc- 
tion, that marriage having followed, and children being procreate, wh - 
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the marriage cannot be diſſolved (as certainly it cannot) on anyof th 
above mentioned three heads, the mutual obligations in the contract 
mult alſo ſtand ; and therefore, that the purſuers could only inſiſt pro 
damno, which upon the matter 1s only a ſecurity tor the wite's preſent 
aliment, and her liferent in caſe of ſurvivance ; yet it would be conſi- 
dered, that there is a great difference betwixt the marriage itſelf, which 

cannot be diſſolved but by death or adultery, and the padla antenup- 
bialia, winch are regulate in the ſame manner as any other contract, 
and reducible upon the ſame topics; therefore, as any other contract 
would be reducible upon the grounds above mentioned, ſo muſt this 
contract of marriage. 

As to Mr Duncan's creditors or aſſignees, W That the contract 
was reducible even as to them; and that becauſe, 1, His creditors 
cannot found upon this contract bona fide; becauſe the obligation being 
mutual, whenever they make ule of the contract, they mult plainly ſee 
both the fraud of the author, and that they are under the neceſlity of 
implementing his part: Now, the only thing that can put an aſſignee 
in a better caſe than a fraudulent cedent, is his bona fides, which in 
this caſe can never be pretended ; for, fince the obligement to pay is 
in a mutual contract, they can be in no better caſe than their author; 
and it is upon this foundation, that reductions on the act 1621 are 
competent againſt purchaſers, even for onerous cauſes, from ſuch in 
whole perſons, if the right had remained, they would have been re- 
W upon that act. 

, Suppoling the creditors had got no voluntary aſſignation, but 
kr legally evicted the ſum; yet, even in that, in competition with 
them, the contraſt behoved to be found ſimply null, as was found in 
a parallel caſe, 22d December 1680, Prince againſt Pallat, where the 
Lords preferred the ſeller of goods before the buyer's creditors, the 
buyer, the time of the contract, being conſcious of his own inſolvence; 
and thou gh by law fraud has no effect againſt the defrauder's lucceſ- 

{urs Sona fie, yer that cannot concern the caſe where dolus dedit cauſam 
cntratu ; ſince there there is no conſent underſtood to be interpoſed 
more than in dceds extorted metu, which are ineffectual even againſt 
jiingular ſucceſlors, which holds much ſtronger in the preſent caſe, 
than in the caſe of neus; for in dolo there is no conſent, in metu there 
is, though it be forced. Laſtly, Whatever might be Aid as to lawful 
purchaſers, (which can ſcarce be ſuppoſable 1 in acquiring debts, theſe 
not being a proper lawful ſubject in commerce) yet, as to creditors, 
they are obnoxious to whatever exceptions would be competent againſt 


their author upon his fraud, as is plain in our law from the above de- 


cifion, as well as it 1s conſonant co the rules of juſtice it ſhould be ſo. 
Ihe Lords found the tocher ſubject to the bygone aliment ; and, in 
* caſe of lawful ſeparation, found it ſubject to the aliment in time 
* coming during the ſeparation; reſerving to their Lordſhips, at ad- 
viſing the probation, to conſider how far the ſeparation was war- 
© rantable; and found it ſubject inthe like manner tothe liferent pro- 


© vided to the wife in caſe of her ſurviving; but (tho' here there was 


no contradictor), yet they found the obligation for the tocher not 
rxeducible any further in prejudiceof thecreditors of the huſband. 
Baſewall Procurator for the purſuers. M Kenzie Clerk. 
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Elphinſton, &c. Hay 141 


Erſkine | Moncrief - 48 
Errol (Earl of) Watſon, &c. 278 
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Gordon, &c. 
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Home (Lady Jane), 
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PuRSUERS. 
Shaw 149 


Elliot 171 


Galbreath's creditors 203 
Gilleſpie's real credit. 327 
Menzies 151 
Robertſon 144 


Glaſgow (Univerſ. of) Maxwell (Sir James) 306 
Glaſgow-road truſt. - Ruſſel, &c. 300 
Glaſgow tay lors 


Wh yte - 220 
Bruce 32 
Goldie 163 


Gordon (Duke of) 72 


Gordon Cummmg 127 


M*Vicar 202 
M*Pherſon 313 
Withart 3 252 


Belhaven (Lord) 64 


Hamilton and Selkirk Douglaſs of Douglaſs: 53 


Hillbrand 54 
Grant 8 
* Rogers | 24 . 
Haldane 142 
Wight 285 


Home (Earl of) 216 
Lord Kinnaird 147 


Kinghorn magiſtrates Moray (Earl of) 199 
Kinghorn magiſtrates Sinclair | 24 
Kilmarnock magiſtrat, Ferguſon 131 


Lanark-ſhire freehold. Stewart = A 


Linlithgow magiſtrat. Mutter 58 


Till, &c. | 276 
Anſtruther (Sir R.) 331 
Fulton 47 
Scougal 174 
Dundaſs 16 
Adam 190 
Craig 198 
Lockhart 18 
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M*<Donalds M-Kinnon 246 10 [Ritchie Young 24 13 
M Donald MAliſter 279 119 Robertſon Ralſton 76 38 
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Maitland Gord. truſt. for Mait. 150 66 c 
Mausfield's truſtees Cowan 167 74 8 
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McKenzie M*+Kenzie 82 , qc] Scot Montroſe magiſtrates to 
M Kenzie Monro (Sir Harry) 258 111|Scott Sommervilles 78 
M*Neil M-Nell 52 2H]|Icott Spence 303 
M. William Forbes (L. Dowag.) 178 81 Sibbald ſupplicant 319 
MVicar Butler and others 339 144 Spalckng Lawrie and her huſb. 324 
MVicar Wilſon and Bailliescr. 177 80 Spotſwood and others Frazer 341 
Maxwell (Sir Will.) M Kie 130 53 Stanton Burgeſs 301 
Maxwell (Sir Thom.) Maxwell 161 71ʃ3tirling i Lord Erikine 348 
Mixwell (Sir Will.) Stewart 170 76 Strahan's cred. tut. Mudie 1 
Miller Wilſon 7 4| Stormont (Viſc. of) Carruthers, &c. 320 
Mitchell Crawfoord 62 33 Stuart Ferguſon 254 
Mitchell ſuppliant 318 130Stuart M Donald 1 
Monro Monro - 4 2| Stuart and Wallace Melvill 254 
Moriſon Wallace 70 33 Stuart and Lean Stevenſon 348 
Maut and Co. Farquhar 169 75 Stromn. cuſt. houſ. off Steven 34 
Muir ſuppliant 305 130 Sun fire- office Fairholm 86 
Murdoch and Cochran Trotter 160 yo Sutherland Gordon | 5 
N | T 
New-Deer (herit. of) Aberdeen (Earl of) 25 15 Tarbert's creditors Argyle (Duke of) 172 
Thomſon, &c. Landale 289 
| O | | 
Officers of ſtate Thomſon 271 116 W : 
Ogilvy Fife, &c. 8 93] Waddel Callender 93 
Ogilvy Gordon 22 Watts Jarvey 164 
Ogilvy Robertſ. Coutts, &c. ye 87; Watſ. and oth. adjudg. 57 
| Whitburn heritors SirDav.Cunninghami8r. 
5 Wilſon Deuham 10 
Paiſley inco. of wright Paiſley procur. fiſcal 45 23 Woods Sharp and others 112 
Paterſon Seton and Co. 95 440 Wrights Wright 36 
Pollock. &c. . Graham and Co. 242 103 „ 
Pollack (Sir R.) ſuppl. 305 110 * : 
Pringle Leflie 145 6 Young Scott. Niſhet 282 
Procurator ical Deas 312 133 
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Puxsukxs. Dzrenvers. 
Abercrombie Graham 
Arthur Oldcorn 
B 
Barclay | Carruthers 
Beaumont and Fairho. Caſſilis 
Bell Johnſton 
Bruce, &c. Erſkine 
Brugh Gray 
C 
Cubbiſon Cubbiſon 
Cumming Duncan 
| D 5 
Dewar Clerk of the bills 
Dunbar Innes 
Dundaſs Dundaſs 
Frazer (Sir M.) ſupplic. 
| 8 3 
Glendinning Gordon 
Cordon Gordon 
H 
Hamil. and Orbieſt. cr. Hamilton 
Hamilton Ormiſton 
Henderſon Wilſon | 
Home (Sir Pat.) Hume (Earl of) 
Home Robertſon 
MW 
Jaffery Scott 
Johnſton Johnſton 
Johnſton Bell 
Johnſton's heirs 


Johnſton 


Num. Pag 
43 63 
69 51 
At - 230 
2 af 
23 30 

75 
45 60 
8 12 
„„ 
14 17 
35 46 
37... 30 
41 56 
1 1 
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23 
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3 3 
13. 16 
1 
21ͤ 1 
32 43 
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| [PURSUERS, 


M 
M. Gill 
MIlmorrow 
MeIntoſn 
MIntoſh 
Maxwell 
Maxwells 
Maxwell, &. 
Maxwells 
Maxwell 
Meldrum 
Mitchell 
Menzies 
Monteith 


P 
Perth (town of) 
Pitcairn 
Pitcairn 


R 
Royſton (Lord) 
Rutherfoords 


8 
Stirling 
Stuart 
Sutherland 


V 
Vanſe 


WW 
Watſon 
Watſon 
Wilſon 
Wrights 


* 
Young 


Lou ng 


DEFENDERS. 


Crawfoord 
Whitford 


. MiIntoſh 


M<Intoſh 

Gordon 
M*Clelland 
Gordon 

M Clellan 

M Clellan 
Meldrum 
Sinclair 

Clark 

Abotſcarſe feuers 


Monerief (Sir Thom.) 38 


Peutherer 
Cochran 


Brymer 
Lockhart 


Crawfoord 
Bannatyne 
Wiſcman 


Maxwell 


Anderſon 
Hamilton 
Arnot 
Smiths 


Finlay 
Bute (Earl of) 


Num. Pag. 
10 14 
1 
44 39 
49 65 
16 19 
1 
28 36 
42 37 
46 62 
30 36 

5 8 
24 31 
4 
49 
34 45 
26 34 
33 44 
5 
31 41 
4 6 
1 1 
6 9 
18 -22 
37 48 
47 63 
x7 28 
29 
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OF THE 


DEFENDERS and PuURsUERs Names mentioned in Mr Bruce's Deciſions, 


DeFEnDERs, 


A 
Abotcarſe feuars 
Anicrion 
Araot 

B 
Bannatyne 
Bell 


Brymer 
Bute (Earl of) 


C 
Carruthers 
Caſſilis 
Clark 


Clerk of the bills 


Cochran 
Crawfoord 
Cra w foord 


Cubbiſon 
D 


Duncan 
Dundaſs 


E 
Erſkine 


F 
Finlay 


Graham 
Gray 
Gordon 
Gordon 
Gordon 
Gordon 


H 
Hamilton 
Hamilton 


Hume (Earl of) 


Puxsvens. Num. Pag. DEFENDERS. 
1 
Monteith 40 52lunes 
Watſon 18 22|Johiſton 
Wilton 47 63 Johnſton 
Johnſton 
Stewart 4 0 L 
Johnſton 32 43 Lockhart 
Royſton (Lord) 33 44 . 
| Young 43 39 M 
| | M-Clelland 
M-Clellan 
Barclay 21 26|M*Clellan 
Beaumont and Fairho. 22 28|M*intoſh 
Menzies 24 3 M Intoſh 
Dewar 14 T7|Vaxwell 
Pitcairn 26 34 Meldrum 
M-Gill 10 14|Moncrief (Sir Tho.) 
Stirling 31 41 
Cubbiſon . O 
Oldcorn 
Ormiſton 
Cumming 4 7 
Dundaſs 237. 335 7 
Peutherer 
Bruce, &c. 7 11 * 
| Robertſon 
Young 29 37 8 
Jcott 
Sinclair 
Abercrombie 48 63 Smiths 
Brugh 45 60 
Glendinning 12 15 W 
Gordon 20 24 Whitefoord 
Maxwell 16 19 [Wilſon 
Maxwell, &c. 28 36|Wiſman 
Hamilton and Orbeiſt. 2 2 
Watſon 37 48 
(r Pat) 3 3 


PurSUERS. 


Dunbar 
Bell 
Johnſton 


Johnſton's heirs | 


Rutherfoords 


Maxwells 
Maxwells 
Maxwell 
M<Intoſh © 
M<Intofh 
Vanſe 
Meldrum 

Perth (town of) 


Arthur 
Hamilton 


Pitcairn 
Home 


Jaffery 
Mitchell 
Wrights 


M*Ilmorrow 
Henderſon 
Sutherland 


Num Pag. 
35 46 
23 30 
11 14 
36 46 
15 19 
3 
42 37 
46 62 
44 59 
49 65 
30 38 
38 49 
69 «1 
33 
34 45 
x8 - x6 
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5 8 
n 
39 51 
ro 68 
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OF THE 


PRINCIPAL MATTERS contained in the foregoing DEc1SIONS. 


A 

ADJUDICATION. Adjudication of a wife's 
lands proceeding on her perſonal obligement 

contained in an heritable bond granted by 
her and her huſband, 1s null, ſo far as it ad- 
judges the lands; but effectual to carry the 
huſband's intereſt in the rents. No. 67. 
Mr Michael Menzies contra the Creditors of 
Gilleſpie. December 8. 1761. 

A perſon adjudging an eſtate under ſequeſtra- 
tion not obliged to accept of a part, in terms 
of the alternative of the act 1672. No. 75. 
Mrs Barbary Farquhar contra William Mow- 
at and Co. merchants in Aberdeen. Janu- 

ary 14. 1762. 

A bond being payable upon a requiſition, ad- 
judication thereon ineffectual for accumula- 
tions. No. 82. David M*Guffock contra Da- 
vid Edgar. February 25. 1762. 

The Lord Ordinary pronounced a decreet of 
adjudication, and refuſed a repreſentation a- 
2 it, having died before the extract was 

ſigned by the clerk, or the abbreviate by his 

Lordſhip; remit granted to another Lord to 
ſign the abbreviate; allow the decreet to be 
extracted, and the abbreviate recorded, tho? 
without the 60 days. No. 137. John Sibbald 
ſupplicant. June 21. 1764. 

ALIMENT. Aliment due to a mother ſuper jure 
naturae ; but ſiſters not intitled to an aliment 
where the brother does not repreſent their 
father. No. 44. . Mrs Margaret Seton, re- 
lik of John Paterſon younger of Eccles, 
and Elliot and Kathrine Pater ſons, her daugh- 
ters, contra Sir John Paterſon of Eccles. 
June 25. 1761. | 

Proprietor of an entailed eſtate bound to ali- 
ment his eldeſt ſon's wife. No. 86. Helen 
Adam contra Sir Andrew Lauder of Fountain- 
hall. March 1. 1762. 

ANNUALRENT. 1. Private banking- company, not 
paying their notes, liable for intereſt and coſts 
of ſuit. 2. If alſo liable for damages. No 70. 


Archibald Trotter contra Meſſis Murdoch 
Cochrane, and Co. bankers in Glaſgow. De- 


cember 17. 1761. 


Executor liable in intereſt, only for ſuch ſums - 


as bore intereſt at the defunct's death. No. 


108. John Ferguſon tide-waiter at Leith con- 
tra Archibald Stewart merchant in Edin- 


burgh, June 16. 1763. 


APPARENT HEIR. Purſuing a ſale of a bank- 


rupt eſtate, allowed his expences out of the 
ſubject. No. 46. Mackail contra Brown. 
June 30. 1761. 


ARRESTMENT. Current term of a ſeparate 
aliment to a wife carried by an arreſtment 
uſed prior to the term of payment. No. 36. 
Daniel Seton, John Cleland, and others, credit- 
ors arreſters of Margaret Counteſs of Caithneſs 
contra the Counteſs of Caithneſs, and Thomas 
Hedderwick her aſſignee, June 16. 1761. 


B 
Baxkkurr. A bill granted by the indorſer of 
a former bill which had been proteſted for 
not payment, for the contents thereof, and 
intereſt, re-exchange, and charges, ſound 


not to fall under the a& 1696, relatiye to - 


notour bankrupts. No. 74. James Cowan 


tanner in Tranent contra the Truſtees of the © 


deceaſed James Mansfield merchant in Edin- 
burgh. January 7. 1762. 


Diſpoſition omnium bonorum by a bankrupt to a a 


truſtee for behalf of all his creditors, ſuſ- 
tained to the effect of being a good diſpo- 
ſition in favour of all his creditors. No. 80. 


WilliamWilſon and the creditors of Robert Bail- 


lie contra Neil M*Vicar. February 18. 1762. 
A truſt-right right granted by the bankrupt 


in favours of his creditors found preferable to 
particular arreſtments. No. 120. Robert Jam 


zeſon truſtee for the creditors of Weſt Digge: 
comedian contra Coutts, Brothers, and Com- 
pany, and others. November 16. 1763. 
What are the effects of a diſpoſition in truſt to 
creditors, and what circumſtances are re- 
quiſite to bring it within the ſtatute 1696 ? 


No. 149. £/:2abeth Mudie contra James Dick. - 


fon and James Mitchell, truſtees for the credi- 
tors. of Robert Strachan. November 14. 1764. 
BILL or EXCHANGE. If the diſhonour of a 
bill is not duly notified, recourſe is not com- 


petent, although the bill be timeouſly pro- 


teſted for not payment, and although the per- 
| ſon drawn upon has no effects of the draw- 


ers in his hands. No. 41. Meſſrs Fairholms 
Oc. merchants in Edinburgh contra the Sun- 
Fire- ice at London, and Fohn Puget. June 
23. 1761. | 


The obje&ion, That a bill was granted on 


deathbed without value, in order to conſti- 


tute a legacy; and that it was not ſubſcri- 
bed by the drawer till after the accepter's 
death, not relevant againſt an onerous aſſig- 


nee. No. 65. Shaw contra Farquhar, No- 
vember 24. 1701. | | 


43K: A. bill 


INDEX. 


A hill which had lain over for twenty months 
after the term of payment, without any di- 
ligence done upon it, found ſubject to com- 
pentati n. N. 79. George Scougal contra 
Anlrew Ker. February 1762. 

Bosau or BaRony. A borough of barony 
being rected, with power to the baron to ad- 
mit burg-fſes, none of the members of the 
incorporated crafts afterwards eſtabliſhed 1n 
ſuch borough are intitled to carry on m-r- 
chandiſe within the borough, without being 
admitted hurg«tT-s. 
fon and Matthew Brown merchant-taylors in 
Kilmarnock, and the box-maſters of the bonnet- 
makers, ſhoe-makers, taylors, weavers, and 
glovers there, for themſelves, and in name of the 


faid incorporations, contra the Magiſtrates 


and Town-council of Kilmarnock, in behalf of 
the community. July 30. 1761. 

BukrGH Royal. Minors cannot vote at a bo- 
rough- election. No. 14. James Rodgers and 
others, members of the town-council of Selkirk, 
contra Andrew Henderſon and others. Febru- 
ary 3. 1761. 

Have the magiſtrates of a borough power to 
oblige perſons plying at a ferry to enter bur- 
geſſes; or to compel thoſe who do not enter 
burgeſſes to deſiſt from plying at that ferry? 
No. go. James Earl of Murray and others, 
Juſtices of peace in the county of Fife, with 
David Gilchrift and others, * in King- 
horn, contra the Magi/trates and Town-coun- 

cil of Kingborn. June 14. 1762. 

Can a tradeſmen in a borough employ women, 
and other perſons who are not free of the 
borough, in any branch of his trade? No. 
98. Robert Whyte taylor in Glaſgow contra 
The Deacon and Maſters of the taylors of that 
borough. November 23. 1702. 


C 
CaurflovEg. Whether a perſon who becomes 


cautioner for a party de judicio ſiſti et judica- 


tum ſolvi, in a proceſs before the court of ad- 
miralty, is bound, if that court aſloilzies 
the principal, in the event of the admiral's 
decreet being afterwards: reduced. No. 87. 
Me ſins Robertſons, Couts, and Company, mer- 
chantt in Rotterdam, contra Charles Ogiluy 
writer in Forfar. March 2. 1762. 

A perſon becoming cautioner for one partner 
of 2 company, to relieve the other partners 
of the company-debts, not intitled to the 
benefit of the act 1695. No. 94. James 
Ewart of Mutloch ond Robert Cutler merch- 
ant in Dumfries, contra Richard Lothian of 
Stafford. July 29. 1762. 

CoLLitr. Proprietor of a coal-work in poſ- 
ſeſſion of a collier for year and day, can re- 
claim ſuch collier, and recover tlie penalty 
of the ſtatute 1606 from a third party. 
No. g. Thomas Dundas of Quarrol, Eſq; con- 
tra John Kirk overſeer of the coal-works at 
Grange. Fanuary 22. 1761. | 


No. 54. James Ferguſ- 


Colliers, working at a coal during a leaſe, he. 
come bound to the coal, not to the leſſee, 
No. 128. Robert Spence of Stonlaw contra 
Fames Scott weaver in Rutherglen. January 
24. 1764. 

CompPtNns irion.— [Interruption of preſcrip. 
tion, No. 134. Robert M*Pherſon, contra 
Patrick and Thomas Graham. February 1 5. 
1764. | 

ComPETENT. A petition after extract refuſed 
as incompetent. No. 59. Captain Robert 
Haldane and others contra Admiral Franc, 
Holburn and others. Auguſt 4. 1761. 

ComeETITION. Betwixt an heir and executor, 

Jum lecured by adjudication rendered 

moveable by a decreet-arbitral——by a 

charge of horning given by a factor. 

No. 40. Dame Elizabeth M* Kenzie widow of 

the deceaſed Sir George H Kenzie of Gran. 

ville, contra Sir Kenneth M* Kenzte of Gran. 

ville Fune 19. 1761. 

Competition betwixt an aſſignation and an ar. 
reſtment. No. 50. Alexander Sharp mer. 
chant in Edinburgh contra John, Alexander, 
Andreu, Villiam Mary, Suſan, and Cath. 
arine Wood, and their truſtees. July 28. 1761, 

An aſſignation granted by a woman before 
but not intimated till after her marriage, if 
preferable to the legal aſſignation by the 
marriage? No. 117. Stracy Till and others 
contra Robert, Margaret, and William Jamie- 
fon. July 27. 1763. 5D 

Competition between real and perſonal credi- 
tors. No. 141. The real creditors contra the 
perſonal creditors of Fohn Guleſpie. Fuly 24. 
1764. 

Creditor by heritable bond preferred to a pri- 
or creditor by adjudication who was in mora, 
No. 143. The Ducheſs of Douglas contra 
as hd Scott merchant in Leith, July 26. 
I7 4. 


D : 

Damacr. Duty of one who undertakes to 
build a houſe for another for a price. No. 
10. Tohn Whyte contra William Maccoiio- 
ghie wright and undertater. January 24. 
1761. n 

DAMAGES AND EXPENCES. I. The original 
owner having arreſted a ſhip that had been 
taken by the enemy, and ſold to the ſubject 
of a neutral ſtate, and having been caſt in a 
proceſs brought for recovering the property 
of her in this country, feund liable in da- 
mages and expences. II. Jus reconventionis, 
III. Factor for a ſtranger, perſonally liable 
in damages and expences awarded againſt 
his employer. No. 113. Chriſtian Scverine- 
Bulle, and Fohn Mathias Brink, contra Robert 
Benton merchant in Neucaſtle, and Andrew 
Fowler and Alexander Cu/hnie merchants in 
Aberdeen. June 21. 1763. 


_ 


IND EX 


Exzcurrov. Sheriff-officers authorized to 
officiate ns meſſengers in executing the dili- 
gence againſt witneſſes and havers in a ſale. 
No 136. Charles Mitchell of Baldridge ſup- 
plicant. June 19. 1764. 

ExEcuroR. A bond of proviſion granted by 
a brother to a fiſter, and bearing to be in 
full ſatisfaction to her of all claim of execu- 
try, found in the hands of the brother's doer 
after his death, does nut exclude the ſiſter 
from being confirmed executrix qua neareſt of 
kin. No. 96. Alexander Earl of Home con- 

tra Lady Fane Home. Auguſt 6. 1762. 

 Expzncts. Huſband liable for expence of ſuc- 

ceſsful declarator of marriage againſt him- 
ſelf. Special coſts given in ſuch caſe do 
not bar her agent from recovering the whole 
money laid out by him. No. 97. Agent for 
Mrs M*Alifter of Loup, contra Her Huſband. 
November 18. 1702. | 


F 

FacuLTY. Vide Fiar abſolute, limited. ; 

Flax, ABSOLUTE, LIMITED. 1. Import of a 
clauſe of return to the granter, in a family- 
ſettlement. 2. Claims of ſucceſſion founded 


upon limitations in ancient ſettlements, are 


barred both by the poſitive and negative pre- 
ſcription, the eſtate having for 40 years 
been poſſeſſed upon feudal titles not contain- 


ing theſe limitations, though by the ſame 


perſon who was alſo heir by the ancient ti- 
tles. 3. Objection to ſeiſine, that it is wrote 
book-ways, and ſigned by the witneſſes only 


on the laſt page, over- ruled. 4. Narrative 


of a deed of revocation, if it can be con- 
verted into a ſettlement of ſucceſſion or no- 
mination of heirs from preſumed will? 
5. Heirs whatſoever, called as the laſt ſubſti- 
tutes in a ſettlement of ſucceſſion, cannot 
be explained. to mean any other than the 
heirs at law, or heirs-general; and a proof 


of intention by facts and circumſtances can- 
not be admitted to bring in other heirs. . 


6. Reſerved faculty of naming heirs being 
once executed by a deed declared to be un- 
alterable, If it can nevertheleſs be altered, 
or if a perſon can bind himſelf in favour of 
his own heir? No. 101. Duke of Hamilton 
and Earl of Selkirk contra Douglas of Dou- 
glas. December g. 1762. 

Flag. When lands are diſponed to a father in 
liferent, and to the children of the marriage 
naſcituri in fee, the father 1s fiar, and may 
ſell the lands. No. 47. Douglaſs contra 
Ainſlie. Fuly J. 1761. 

FokEIGN. Iri 
defence againſt an action in Scotland, when 
the defender has not reſided fix years in Ire- 
land after contracting the debt. No. 26. 
Macneil contra Macneil. March 2. 1161. 

Negotiation of a promiflory note payable in 
England, muſt be zegulated by the law of 


ſtatute of limitations not a- 


England. No. 32. Brown contra Crawfurd. 
June 13. 1761. | . 

Attorney for foreigner liable in coſts of ſuit 
for his conſtituent. No. 57. O' Taggen and 
Alexander contra Boyd. July 31. 1761. 

Can the Lord Chancellor's certificate be plead- 
ed as a diſcharge of a debt contracted in 
England in any court in Scotland? No. 92. 
Creditors of Galbreath contra Galbreath. 
July 1. 1762. | 

Heritage in Scotland cannot be affected by a 
teſtament, though executed in liege porflie, by 
a Scotiman abroad. No. 127. Burgeſs con- 
tra Stantin. January 18. 1764. 

A bill found duly proteſted by the practice in 

England, though the proteſt was taken only 
by a clerk, and extended by the notary hinr- 
ſelf at home. 2dly, A bill, whereof the 
drawer and accepter are both inhabitants of 
Scotland, if made payable at London, and 
duly negotiated, gives the ſame title to all 
expence and damage, as if the parties had 
been reſiding in different countries. No. 146. 
Stevenſon contra Stewart and Lean. November 
I4. 1764. 

FokRUuu COMPETENS. Foreigner found in this 
country, if bound to find caution to another 
foreigner judicatum ſolvi ? No. 112. Rae and 
Wilfon contra Bellamy. Tune 21. 1163. 

FREEHOLDERS, ROLL OF. A charter of the 
offices of coroner and ferjeant, retoured pri- 
or to the year 1681, at forty ſhillings of old 
extent, does not entitle to vote for a mera 
ber of parliament. No. 3. Stewart contra 
Freeholders of Lanarkſhire. January 14. 
1761. a 

A renunciation of a reſerved faculty to alter 
or innovate the fees granted in favour of the 
fiar, muſt be recorded a year before he can 
be enrolled as a freeholder. No. 5. Grant 
contra Hay. January 14. 1761. 

A general retour of the whole lands belong- 
ing to an abbey, is good evidence of the old 
extent of all the particular lands. No. 25. 
Moncrief contra Erſtine. February 27. 1761. 

Queſtions about qualifications of frecholders. 
No. 51. Stewart contra Dalrymple. July 
28. 1761. | 

Roll of a retour of lands held of a ſubject, is 
good evidence of the old extent, though the 
principal is not to be found in chancery. 
No. 53. Mackie contra Maxwell. July 29. 
1761. 

A Lan proceeding upon a diſpoſition, bear- 
ing, That no debts contracted, or deeds 
done, or to be contracted or done, by the 
« difponee during the life of the diſponer, 
« without his confent, ſhould affect the lands 
« diſponed, or the rents thereof,” a ſufficient 
title for inrollment. No. 72. Goldie contra 
Gordon. January 5. 1762. 

1. An extract from the copy in the books kept 

in chancery, full evidence of a retour, 
2. No objection to a retour, that the inqueſt 

3 K 2 conſiſted 
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conſiſted only of thirteen perſons. No. 6. 
Stewart contra Maxwell. Fannary 1 5. 1762. 
A claim for inrollment lodged with the ſheriff- 
clerk at four o'clock in the afternoon of the 
th of Auguſt, held ſufficient, though the 
Michaelmas head-court convecned upon the 
6th of October before two o'clock. No. 77. 
Elliot contra Ferguſon, Fanuary 15. 1702. 


H | 

Hrir APPARENT. Apparent heir entitled to 
bing his predeceſſor's eſtate to a ſale, he- 
ther bankrupt or not, and the creditors muſt 
bear the expences, unlels there be a reverſion. 
No. 31. Mackall contra Brown. March 6. 
1761. | 

HERITABLE AND MOVEABLE. Competition be- 
twixt an heir and executor. Sum ſecured by 
adjudication rendered moveable by a de- 
creet-arbitral by a charge of horning 
given by a factor. No. 40. M*Kenzzte contra 
M Kengie. 

Hicn wars. Five juſtices of peace or com- 
miſſioners of ſupply neceſſary for appointing 
an overſeer of the highways ; duty of over- 
ſeers, &c. No. 56. Wood contra Fuſtices of 
peace. July 31. 1761. 

HusSBAND AND wirk. Wife has retention of 
her tocher for ſecurity of proviſions made 
for her, the huſband being bankrupt at the 
time of the contract of marriage. No. 2. 
Monroe contra Monroe January 12. 1761. 

Additional poſtnuptial ſettlement made upon a 
ſecond wife and her children reduced as ex- 
orbitant et contra fidem of the firſt marriage- 
contract. No. 18. Bruce contra Glen. Fe- 
bruary 7. 1761. 

A contract of marriage, where the proviſions 
proceeded upon ſuppoſition of the huſband's 
predeceaſe, found to exclude the wife's near- 
eſt of kin from any claim on her predeceaſe. 
No. 105. M*Kinnon contra M Donalds. Fe- 
bruary 24. 1763. 

Hrrorngek. Furniſhes for the repairs of a 
ſhip have a hypotheck upon the ſhip for re- 
payment, No. 28. Rope-work — con- 
tra Croſſes. March 4. 1761. 

The maſter is preferable to combines on the 
ſfteelbow-ſtock of a tenant who died bank- 
rupt. No. 144. Butler contra Macvicar. July 


27. 1704. 


I 
IMPLIED OBLIGATION. Salary due to a ſhe- 
riff-ſubiticute, though not ſtipulated. No. 
61. Macivers contra Roſs. November. 17. 
1761. | 
InnreBitION. No. 124. IT Vicar contra Gar- 
don, Oc. December 8. 1763. | 
InsVaance. A queſtion relative to the inſn- 
Tance of a ſhip. No. 109. Metuill contra 
Stewart and IFallace. June 16. 1963. 
IxTrRDICTION. If an interdictor is bound to 
communicate rights acquired relating to the 


interdicted perſon's eſtate. No. 16. Cam- 


bell contra Campbell. February 5. 161. 
IszTancy. A penal irritancy. where the 
performance of the condition depended up- 
on the father of the donee, purgeable any 
time before declarator. No. 1. M. Donali 

contra Stewart. November 26. 1760. 

A conventional iiritancy in a tack, by which it 
was provided that it ſhould not be allowed 
to be purged at the bar, found not to be 
purgeable. No. 45. Wier contra Clayton. 
June 30. 1761. „ 

JuDiCIar. sLE. In a judicial ſale, the court 
refuſed to the purchaſer any deduction from 
the price, on account of certain diminutions 
in the rental, which had happened between 
the dare of the proof and the time of the 
purchaſe ; but ailowed deduction for ſome 

teinds, the right of which was proven never 
to have been in the perſon of the debtor. 
No. 148. Wilſon, &c. contra Campbell. No- 
vember 14. 1704. 

The court, in a proceſs of ranking and ſale, 
repelled the objection of the creditors names 
not being filled up before the execution of 
the ſummons, and that the creditors were 
not in poſſeſſion of the debtor's whole eſtate ; 
2dly, Found, That an abſolute pro f of 

bankruptcy, before ſequeſtration, was not 
neceſſary. No. 150. Paterſon contra Auder. 
fon, November 16. 1764. 

JurrspicTIoNn. Action of damages purſued 
before the high court of admiralty, againſt 
officers of the cuſtoms for ſcizeng and de- 

_ taining a ſhip, found to be a maritime cauſe, 

and advocation of it refuſed. No. 19. Ste- 
þhen contra Officers of the cuſtoms. February 
10. 1761. 

33 of the teind- court. No. 104. Mi. 
mfters of Edinburgh contra Magiſtrates. Ja. 
nuary 19. 1763. 

An extraordinary caſe, in which, found com- 
petent for the court of ſeſſi n to review the 
ſentence of the quarter- ſeſfions, though a 
turnpike- act declares them final. No. 126. 
Ruſſel contra Truſeces for Glafſrow roads. Fa- 
nuary 18. 1764. 


KIRK. Area of a church, how to be divided 
between a borough e a landward- pariſh. 
2do, In what proportion are they to pay the 
expences of repairing the church and manſe. 
No. 17. Heritors of parijh of Kinghorn con- 
tra the magi/trates of that borough. Febr 2 
6. 1761. 


i | I. 
Lxoacr. Legacy cannot be conſtitued in the 
form of a bill. No. 20. Wr:ght contra 


Wrights. February 11. 1761. 

The heir may challenge a legocy by a minor, 
if there are 10 free moveables after Pay» 
ment of the moveable debts, No. 89. Craig 
contra Liniſay and others. March 5. 1702. 

Effect of a legacy left among the teſtator's near- 


ell friends and relations. Truſtees named by 
: the 
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the defunct for managing his affairs, and 


paying off all his legacies, &c. found to 
have a diſcretionary power of diſtributing 

ſaid legacy. No. 95. Brown contra His rela- 
tions. Auguſt 3. 1762. h 

Legatum libertationis ſuſtained, in reſpect of cer. 
tain circumſtances proved by parole- evidence, 
although not legally authenticated by writ- 
ing. No. 125. Norval contra Ramſay. Ja- 
nuary 17. 1764. | 

LEOTITIu. 1. Executors of a poſthumous 
child intitled to that child's legitim, though 
not confirmed, notwithſtanding 4 general 
diſpoſition by the father to his wife. 2. The 
wife having in her contract of marriage ac- 
cepted certain proviſions in full of all terce 
of lands, or third or half of moveables, the 
child's legitim found in this caſe to amount 
to one half of the moveables. No. 73. Jar- 
vey contra Watt. January 7. 1762. 


Is a perſon's inſolvency a ſufficient reaſon for his 


father to diſpoſe of his whole effects, and there- 
by exclude ſuch perſons from his legitim? 
No gt. Allan contra Callender. Fune 17.1762 
Locus roENITENTI KE. An obligation to diſ- 
pone lands contained in a miſſive letter de- 
livered to the buyer, is binding without any 
written acceptance No. 24. Fulton contra 


Jobnſton. February 26. 1761. 
N | 


Notary. Notary-public allowed to change 


his Sirname. No. 130. Muir ſapplicant. 
January 29. 1764. 


NursaxcEk. No building can be erected upon 


the public ſtreets of a town. No. 85. Ma- 
giſtrates of Montroſe contra Scott. February 
27. 1762. 


OATH OF PARTY. Not relevant to prove a fact 
by oath of party, where penalties are con- 
cluded for. No. 99. Stirling contra Chriſtie, 
December 4. 1702. 2 

OBLIicaTIONn. Whether the negative preſcrip- 
tion runs againſt remoter heirs of entail du- 
ring the life of the inſtitute, whoſe. iſſue 
male are the next ſubſtitutes? Whether an 

obligation to provide and ſecure an eſtate 
to the neareſt heirs-male whatſoever, is im- 
plemented by the neareſt heir- male's ſucceed- 
ing to the eſtate in virtue of a deed contain- 
ing a different ſeries of heirs? No. 34. Lord 
Belbaven contra Hamilton. June 13. 1761. 
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PACTUM ILLICITUM. Whether action lies for 
payment, upon the performance of a ſmug- 
gling contract? No. 64. Gray contra Bar- 
ron. November 23. 1761. 

Paris r. Proof of popery allowed, after the 
papiſt's death, to affect the rights of a party 
contracting with him. No. 71. Maxwell 
contra Maxwell. December 22. 1761. 


PATRONAGE, When different perſons give in 


Preſentations, the eccleſiaſtical courts muſt 
ſtop till the right is determined in the civil 
courts. No. 81. Forbes contra M*William. 
Does a patron's right of patronage continue 
over the whole, where part of an old pariſh 


is erected into a new one? No. 83. Cun- 


ningham contra Wardrop, Vc. February 26. 
I702. 

Jos pEvoLuTum. No. 88. Procurator of the 
_— contra Earl of Dundonald. March 2. 
1762. . 


PENALTY. Penalty in a bond allowed only 


to the extent of the expence of diligence uſed 
1n putting the decreet obtained by the credi- 
tor into execution. No. 66. Gardon contra 
Maitland. November 27. 1761. 
PERSONAL OBJECTION. No. 58. Williamſon 
contra Daw. Auguſt 4. 1761. | 
PERSONAL AND REAL. Legacy given in a diſ- 
poſition to lands, by which the diſponee and 


his heirs are burdened with payment of it, 


is no real burden upon the lands. No. 43. 
Callenders contra Waddel June 24. 170m. 
PERSONAL SERVICE. Obligation in a feu- 


charter, to maintain a boat, and uphold the 


manſion- houſe for the reception of the ſu- 


perior. if ir falls under the act diſcharging 


perſonal ſervices? No. 78. Duke of Argyle 
contra Creditors of Tarhet February 5.1762. 

PRESCRIPLION The magiſtrates of a borough, 
by immemorial poſſeſſion, gain an exelufive 
privilege of keeping mort-cloths to be let 
out for hire. No. 23. Fiſcal of Paiſley con- 
_— OR of wrights. February 17. 
1761. | | 

Whether the negative preſcription runs againſt 
remoter heirs of entail during the life of the 
inſtitute, whoſe iſſue-male are the next ſab- 
ſtitutes? Whether an obligation to provide 
and ſecure an eſtate to the neareſt heirs- 
male whatſoever, is implemented by the 
ne-ireſt heir-male's ſuccecding to the eftace 
in virtue of a deed containing a ffefent ſe- 
ries of heirs? N., 3.4. Lord Belhaven con- 
tra Hamilton. June 13. 1761. 

1. Meaning of the acts 1669. chap. 10. 1683, 
chap. 15 and 16965 chap 19. concerning ei- 
tations for interrupting preſcription. 2. In- 
formal execution of a ſummons interrupts 
preſcription. No. 55. Camerons contra 
M Donald. July 30 1761. | 

PrrESCRIPTLON. Vide Fiar abſolute, limited. 

PRISONER. 1. Temporary magiſtrates liable 
for the eſcape of a priſoner. 2. Action of re- 
lief reſerved to magiſtrates not guilty, againſt 
thoſe who are guilty. No. 30. Mutter 
contra Magiſtrates of Linlithgow. March 6. 
1761. 

If 8 incarcerates his debtor for a larger 
ſum than what is truly remaining due, he is 
liable in damages. No. 62, ILegie contra 
Pringle. November 18. 1761. | 


Debtor incarcerated on a decreet, for a penal- 


ty incurred by tranſgreſling a prohibition, 
not 
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not excluded from the benefit of a ce//io. 
No. 135. Small contra Clerk. February 18. 
1764. 

PxIzZE. The produce of the French Weſt- 
India iflands, paſſing from one part of Eu- 
rope to another in Dutch bottoms, not 
lawful prize, though French property. No. 
27. Hilbrands contra Harden. March 3. 1761 

1, If a deductio intra praefidi« be neceſſary to 
transfer the property of a ſhip to the cap- 
tor. 2. Suppoſing the property not trans- 
ferred to the captor without ſuch deductio, 
will a purchaſe made bona fide by the ſubject 
of a neutral ſtate, at a public ſale within 
the territory of his own ſovereign, transfer 
the property to him, ſo far as to bar a rei 
vindicatio at the inſtance of the original own- 
ers? No. 49. Benton contra Brink. July 
23- 1761, 

Illegal capture has no effect. No. 139. m__ 
ter contra Count de Bothmar. July 6. 
1764. 


PRoor. Witneſſes allowed to be adduced in 


ſupport of a legatum libertationis. No. 114. 
Norvell contra Ramſay. June 22. 1763. 
PROPERTY. 
dam for the uſe of a mill, the original pro- 
prietor cannot put a cruive into the dam- 


head. No. 60. Robertſon contra Gibſon. Au- 


guſt 6. 1761. 
Can any perſon hunt in incloſed ground be- 
longing to another, without the proprietor's 


permiſſion ? No. 118. Wat/on, c. contra 


Earl of Errol, Sc. Auguſt 9. 1763. 
PRovISION TO HEIR AND CHILDREN. If a 
proviſion to bairns of a marriage, where the 
parents have the power of diviſion, they are 
not obliged. to make a diviſion of every ſe- 
parate ſubject.— 2. The conſent of one pa- 


rent may be interponed to the deed of the 


other, though deceaſed. No. 4. Wilſon con- 
tra Miller. January 14. 1701. 
Clauſe in a contract of marriage ſettling pro- 


viſions on daughters in caſe of no ſons 
of the marriage, or iu caſe the ſon ſhould 


die before the daughters were provided and 
married, found only to take effect in the e- 
vent of there being no heir- male of the mar- 
riage who ſhould take the eſtate in virtue of 
the contract of marriage. No. 39. Somer- 
willes contra Scott. June 19. 1761. 


No. 21. 
11. 


QvalirD oa. Extrinſic quality. 
Mitchell contra nnn. February 
1761. | | 
Qvop PoTVIT NON-FECIT. The words of a 
deed cannot be ſupplied by intention. No. 119. 
M Aliſter contra M*Donald. Auguſt 10. 


1763. 


R 
RANKING AND SALE, If competent to proſe- 
cute a ranking and ſale of the eſtates of ſe- 
veral bankrupts in one proceſs, and upon one 


After a feu of the water of a 


libel. No. 29. Wat/on, &c. ex parte. March 
1761. 

1 Action of removing diſmiſſed. 
No. 138. Carrutbers contra e of Stor 
month, &c. July 4. 1764. 

The court' repelled the objection of want of title 

to inſiſt in a removing, becauſe the creditors 
were in poſſeſſion of the piirſuer's lands in 
conſequence. cf infeftments. 2d/y, Found, 
that the ſubſcription of a governor and the 
ſeal of a company being appended, was not 
ſufficient authority to carry on ſuch an ac. 
tion, without the ſubſcription alſo of the aſ. 
ſiſtants. No. 147. Yor#-building Company con- 
tra Carnegie. November 14. 1764. | 

Rxs INTER ALlios, Apparent heireſs having 
made up titles in the pei ſon of. a truſtee by 

an adjadication upon a truſt. bond, in order 
to challenge her predeceſſor's deed: and de- 
creet-abſolvitor having paſſed againſt her, 
this was found a res ;udicata again the next 
apparent heir making up titles in the ſame 
manner, and challenging the deed. . No. 22. 
Gordon contra Ogilvie. February 17. 1761. 

RIGHT. oN SECURITY. A diſpoſition in ſecu- 
rity and for relief of debts in general, ſu- 
ſtained as to debts contracted prior to its 
date, though not particularly enumerated. 
No. 84. Creditor of Cockburn elder contra 
Creditors f Cockburn elder and younger. Fe- 
bruary 26. 1962.. 


8 

SALE. Repetition of the price of an unſound 
horſe, recently quarrelled, ſuſtained upon the 
implied warrandice of the contract. No. 38. 
Ral/ton contra Robertſon. une 16. 1761. 

Sale ſuſtained againſt the ſeller, although the- 
buyer was not bound to ſtand to it. No. 
103. Graham and Company contra. Pollock, 
&c. 

SALMON-FISHING. The hecks of cruives muſt 
be perpendicular, and cannot be placed ho- 
rizontally. No. 100. Karl of Murray contra 
Callender. December 7. 1762. 

Stoop-nets prohibited to be uſed upon certain 
parts ef the river Forth, by act 1698. No. 
166. Lord Erſtine, &c. contra Magi/trates of 
Stirling. February 24. 1763. 

SAsINE. Vid Fiar abſolute, limited. 

SEQUESTRATION. I. Heir of line and of pro- 
vition, under a perſonal deed, containing 
procuratory and precept, having expede a 
general ſervice, and being in cur/u of obtain- 
ing a charter and + 29 e and having ap- 
pointed factors on the eſtate, a ſequeſtration 
applied for by the heir-male and ſuppoſed 
heirs of inveſtitures, claiming. under former 
ſcttlements, and challenging the laſt deed, 
was refuſed. 2. Inſpection of the charter- 
cheſt refuſed. No. 69. Duke of Hamilton, 
&c. contra Douglas of Douglas. November 28. 
1761. 8 

SERVICE OF HEIR. Special ſervice of the heir 
of inveſtiture cannot be ſtopped by an heir of 

| proviſion 
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proviſion under a perſonal deed, to which he 
has made up titles by a general ſervice. No. 
68. Douglas of Douglas contra Duke Hamil. 
ton, &c. November 25. 1761. 

SrRVITUDE. A ſervitude in a ſpring of water 
acquired by poſſeſſion. No. 35. Wallace con- 
tra Morriſon. June. 16. 1761. | 

SocitETY. Creditors in a company preferable 
on the company's ſubjects to the private cre- 
ditors of one of the partners. No. 11. Corrie 
contra Truftees for Calder”s creditors. January 
24. 1671. 

SOLIDUM ET PRO RATA. Where a bill is ad- 
dreſſed to more perſons than one, each by his 
acceptance becomes liable in ſolidum. No. 7. 
Garden contra Sutherland. January 20. 176m. 

The paſſing at the bar, at the moving of a re- 
claiming petition from one of three defend. 
ers, who were made liable conjunctly and ſe- 

verally by a former interlocutor, found not to 
relieve the other two of any part of the ſum 
decreed. No. 102. Hay contra Elphin/tone, 
&c. January 11. 1763. 

Succksslox. The word children, in a teſta- 
ment, found not to comprehend grandchil- 
dren. No. 167. Wiſhart contra Grant. June 
16. 1763. 5 

SuccESsION. Vid. Fiar abſolute, limited. 


T 


Tack. A tack for two nineteen years, con- 


taining an obligation to renew from nine- 
teen to nineteen years, ſuſtained againit a 
ſingular ſucceſſor, No. 122. Wight contra 
Earl of Hopeton. November 17. 1763. 

T.1LzIE. How far a perſon poſſeſſed of an e- 
ſtate, under a prohibition not to alter a cer- 
tain order of ſucceſſion, can give very large 
proviſions to daughters, who cannot ſucceed 
to the eſtate. No. 12. Lockhart contra Lock- 
hart. January 27. 1761. 

If the poſſeſior of an entail:d eſtate ſells the 
woods upon the eſtate, and dies before the 
whole is cut down, the price of that part of 
the wood which was cut before his death goes 
to his executor; but the price of that part 
which remained uncut goes to the next heir 
of entail. No. 42. M. Leod, &c. contra Ram- 
ſay &c. June 24. 1701. | 

Relative to the power of an heir of entail to ſell. 
No. 52. Gordon contra Gordon. July 29. 

1761 | 

An entail, though prior to the 1635, muſt be 
recorded. No. 63. Kinnaird contra Hun— 
ter. November 26. 1761. | 

A general clauſe in an entail, reſtraining th 
heirs from doing any facts or deeds in preju- 
dice of the right of ſucceſſion, and declaring 
ſuch deeds null, and the contraveener's right 
forfeited, no bar to the heir in poſſeſſion to 
ſell. No. 121. Scott-Nz/bet contra Yung. 

Entail reſtraining the power of alienation, im- 
plied by a reference to another deed of en- 


tail. No. 111. Laurie contra Spalding. Ju- 
ly 24. 1764. | 

Trivps. Defenders in a proceſs of augmen- 
tation of ſtipend, bound to produce all grants 
from the crown, or from private perſons, to- 
wards the miniſter's ſubſiſtence. No. 115. 
Miniſters of Edinburgh contra the Magiſtra- 
tes. July 20. 1763. 9h 

I. Valuation of tithes approved of, although 
the titular was not called before the ſub- com- 
miſſioners.— 2. Such valuations not loſt by 
the negative preſcription.—-3. Not derelin- 
quiſhed by the heritors negle&ing to found 
upon them in a proceſs of modification 
and locality, at the inſtance of the miniſter, 
and in a proceſs of prorogation brought long 
thereafter by the tackſman of the tithes, 
No. 116. Thomſon contra Officers of State. 
July 20. 1763. 

The court refuſed to approve of a valuation of 
teinds by the ſub commiſſioners, on account 
of dereliction. No. 131. Maxwell contra 
Univer/ity of Glaſgow. February 1. 1764. 

Whether a vaſlal, by the acceptance of a new 
right, is barred from founding upon more 
ancient titles eftabliſhed in his perſon, becauſe 


theſe were not mentioned by the ſuperior in 


the renovation of his feu; and whether the 
ſuperior, by granting ſuch a right, is brought 
within the clauſe of the act 1693, reſpecting 
the ſale of teinds ? No. 132. Shortheads con- 
tra Duke of Bucclengh, &c. February 1. 1764. 
Perſonal right to teinds, a good title of pre- 
ſcription. No. 145. Irvine contra Barnet. 
November 1764. | 
THIRLAGE. A mill erected within a thirl for 
the purpoſe of ſheeling barley, but fitted li ke- 
ways for grinding oats, peaſe, and other 
grain into meal, ordered to be demoliſhed, 
or put into ſuch form as that it ſhou'd not 
interfere with the mill of the thirl. No. 8. 
Miller contra Corſe. January 31. 1761. 
TI IE ro PURSUE. Private ſocieties have no 
perſona ſtandi. No. 33. Boxmaſter tothe trades 
in Saltcoats contra Mitchell. Fune 13. 1761. 


W 

WirrEss. Commiſſioner for taking a proof, 
allowed to ſwear an interpreter in examin- 
ing a Witneſs, who, from indiſtinctneſs of 
articulation, could be underitood only by 
thoſe who daily converſed with him, No, 
129. Pollock ſupplicant. January 25. 1764. 

WRECK. Where a ſhip is damaged by being 
run on ſhore in oder to fave the cargo and 
lives of the men, the owners of the cargo 
muſt pay their proportion of the loſs, No. 123. 


Landale contra Thomſon. November 30. 1763. 


Wxrirr. Subſcription of party after ſubſerip- 
tion of inſtrumentary witneſſes, and not in 
th. preſence, not valid. No. 13. Young 
contra Ritchie. Feb. 2. 1761. 


Charter wanting the name and deſignation = 
| e 


_ * " — 


— 


quantity of peats, What will be the effect ot 
the moſs being exhauſted in the vaſſ.s lands, 


the writer, null. No. 37. Duke of Gordon 
contra Gordon. June 16. 1761. 

WRONGOUS IMPRISONMENT. Where a perſon 
is committed to priſon till further examina- 
tion, is a magiſtrate culpable who retuſes bail 
when offered? No. 93. Fife contra Ogilvie, 
tc. July 29. 1752. 


V ; 
VYassar.. Where, from the reddendo in a vaſe 
ſal's charter, he is bound to pay a certain 


and fo incapable to afford firing? 


What 
will be the effect of the caſtle or houſe being 
deſtroyed, to which they were to be carried? 


No. 111. Monro contra M*Kenzte. June 20. 


1763. 


or 
is, 
at 
ng 
1? 
0. 


